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Kaiser  Steel  Corp.  et  al.,  63  IBLA  363  (1982). 

Caress,  Charles,  41  IBLA  302  (1979);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al . , 

60  IBLA  29  (1981). 

Chiskok,  Evan,  e£  al . , 22  IBLA  153  (1975);  vacated, 
(On  Recon.),  61  IBLA  1 (1981). 

Clipper  Mining  Co.,  22  L.D.  527  (1896);  no  longer 
followed  in  part,  67  I.D.  417  (1960). 

Clipper  Mining  Co.,  The  _v.  The  Eli  Mining  and  Land 
Co.  et_  al_. , 33  L.D.  660  (1905);  no  longer  fol- 
lowed in  part,  67  I.D.  417  (1960). 
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Computation  of  Royalty  under  Sec.  15,  51  L.D.  283 
(1925);  overruled,  Solicitor's  Opinion  — Re- 
sponse to  Feb.  17,  1976,  Request  from  the  General 
Accounting  Office:  Interpretation  of  Mineral 

Leasing  Act  of  1920,  and  Outer  Continental  Shelf 
Lands  Act  Royalty  Clause,  M-36888,  84  I.D.  54 
(1977). 

Continental  Oil  Co.,  68  I.D.  186  (1961);  overruled 
in  pertinent  part,  Solicitor's  Opinion,  M-36921, 
87  I.D.  291  (1980). 

Continental  Oil  Co.,  74  I.D.  229  (1967);  distin- 
guished, Solicitor's  Opinion,  M-36927,  87  I.D. 

616  (1980). 

Cupper,  Jerry,  45  IBLA  215  (1980);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al . , 

60  IBLA  29  (1981). 


Davidson,  Robert  A.,  13  IBLA  368  (1973);  overruled 
to  extent  inconsistent,  J.  Burton  Tuttle, 

49  IBLA  278,  87  I.D.  350  (1980). 

Debord,  Wayne  E. , 50  IBLA  216,  87  I.D.  465  (1980); 
modified,  54  IBLA  61  (1981). 


Eakon,  Hilma,  22  IBLA  41  (1975);  vacated,  (On 
Recon.),  64  IBLA  97  (1982). 

Eastern  Associated  Coal  Corp.,  3 IBMA  331,  81  I.D. 
567,  1974-1975  OSHD  par.  18,706  (1974);  over- 
ruled in  part,  Alabama  By-Products  Corp.  (On 
Recon.),  7 IBMA  85,  83  I.D.  574  (1976);  over- 
ruled in  part,  Zeigler  Coal  Co.,  7 IBMA  280, 

84  I.D.  127  (1977). 

Eastern  Associated  Coal  Corp.,  5 IBMA  185,  82  I.D. 
506,  1975-1976  OSHD  par.  20,041  (1975);  set 
aside  in  part,  (On  Recon.),  7 IBMA  14,  83  I.D. 

425  (1976). 

Eckels,  Richard  W. , 62  IBLA  1 (1982);  modified, 

(On  Recon.),  65  IBLA  76  (1982). 

Eklutna , Appeal  of,  1 ANCAB  190,  83  I.D.  619  (1976); 
modified,  Solicitor's  Opinion  — Valid  Existing 
Rights  Under  the  Alaska  Native  Claims  Settlement 
Act,  Secretarial  Order  No.  3016  (Dec.  14,  1977), 

85  I.D.  1 (1978). 

Energy  Partners,  21  IBLA  352  (1975);  distinguished, 
Chevron  Oil  Co.,  32  IBLA  275  (1977). 

Engelhardt , Daniel  A.,  61  IBLA  65  (1981);  set  aside, 
(On  Recon.),  62  IBLA  93,  89  I.D.  82  (1982). 

Esplin,  Lee  J. , 56  I.D.  325  (1938);  overruled  to 
extent  it  applies  to  1926  Executive  Order  to 
artificially  developed  water  sources  on  the 
public  lands,  Solicitor's  Opinion,  M-36914, 

86  I.D.  553  (1979)  — Federal  Water  Rights  of 
the  National  Park  Service,  Fish  & Wildlife  Ser- 
vice, Bureau  of  Reclamation  and  the  Bureau  of 
Land  Management . 


Freeman  v.  Summers,  52  L.D.  201  (1927);  over- 
ruled, U.S.  v.  Winegar , 16  IBLA  112,  81  I.D. 

370  (1974);  reinstated,  U.S.  v_.  Bohme , 51  IBLA 
97,  87  I.D.  535  (1980). 

Freeman  Coal  Mining  Co.,  3 IBMA  434,  81  I.D.  723, 
1974-1975  OSHD  par.  19,177  (1974);  overruled  in 
part,  Zeigler  Coal  Co.,  7 IBMA  280,  84  I.D.  127 
(1977). 

Fults,  Bill,  61  I.D.  437  (1905);  overruled,  69  I.D. 
181  (1962). 


General  Electric  Co.,  55  IBLA  185  (1981);  overruled 
to  extent  inconsistent,  56  IBLA  327  (1981). 

Gifford,  Samuel  Lee,  53  IBLA  23  (1981);  modified 
insofar  as  it  set  aside  & remanded  in  part  an 
Indian  allotment  application,  (On  Recon.), 

55  IBLA  1 (1981). 

Glassford,  A.  W. , et_  al. , 56  I.D.  88  (1937);  over- 
ruled to  extent  inconsistent,  Emily  K.  Connell, 
A-29176,  70  I.D.  159  (1963). 

Gosuk,  Jack,  22  IBLA  392  (1975);  vacated,  (On  Recon.), 
54  IBLA  306  (1981). 

Gray,  Eleanor  A.,  et_  al_.  , A-28710  (May  18,  1962); 
vacated  as  to  Claim  No.  4,  A-28710  (Supp.) 

(May  7,  1964). 


Hagood , L.  N.  , et_  al_. , 65  I.D.  405  (1958);  over- 
ruled, Beard  Oil  Co.,  77  I.D.  166  (1970). 

Hanlon,  Christina  Lavern,  23  IBLA  36  (1975); 
vacated,  Andrew  Gordon  McKinley  (On  Recon.), 

61  IBLA  282  (1982). 

Hays,  Alice,  36  IBLA  313  (1978);  distinguished, 
Curtis  Wheeler,  62  IBLA  384  (1982). 

Holbeck,  Halvor  F. , A-30376  (Dec.  2,  1965);  over- 
ruled, 79  I.D.  416  (1972). 

Hunt,  Emily  B. , 23  IBLA  205  (1976);  vacated, 

(On  Recon.),  64  IBLA  304  (1982). 


Idaho  Dept,  of  Water  Resources,  32  IBLA  89  (1977); 
vacated,  (On  Recon.),  49  IBLA  221  (1980). 


Jaycox,  Myrtle,  22  IBLA  324  (1975);  vacated,  (On 
Recon.),  64  IBLA  97  (1982). 

Johansen,  Daniel,  23  IBLA  292  (1976);  vacated, 
(On  Recon.),  54  IBLA  295  (1981). 


Keating  Gold  Mining  Co.,  Montana  Power  Co.,  Trans- 
feree, 52  L.D.  671  (1929);  overruled  in  part, 
Arizona  Public  Service  Co.,  5 IBLA  137,  79  I.D. 
67  (1972). 
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Keller,  Herman  A.,  14  IBLA  188,  81  I.D.  26  (1974); 
distinguished,  Robert  E.  Belknap,  55  IBLA  200 
(1981). 

Kenyon,  Stephen,  et_  al . , 51  IBLA  368  (1980); 

vacated  in  part,  (On  Recon.),  65  IBLA  44  (1982). 

Kern  County  Land  Co.  (On  Recon.),  IA-01 68748, 
IA-0170927,  and  IA-0170928;  approved  by  Under 
Secretary  Carver,  Oct.  25,  1965;  will  not  be 
followed  to  the  extent  that  it  is  inconsis- 
tent with  this  opinion. 

Kerr-McGee  Nuclear  Corp.  et  al ♦ , 41  IBLA  197  (1979); 
reversed,  (On  Recon.),  43  IBLA  348  (1979). 

Kight , W.  Verne,  47  IBLA  351  (1980);  reversed  in 
part,  (On  Recon.),  61  IBLA  216  (1982). 

Konukpeok,  Nora  E. , 23  IBLA  86  (1975);  vacated, 

(On  Recon.),  60  IBLA  394  (1981). 


Land  Classification  State  of  California,  A-31022 
(Aug.  14,  1968  and  Jan.  23,  1969);  overruled 
to  extent  inconsistent,  A-31022  (Oct.  14,  1969), 
as  amended  (Oct.  27,  1969). 

Layne  and  Bowler  Export  Corp.,  IBCA-245,  68  I.D. 

33  (1961);  overruled  insofar  as  it  conflicts, 
Schweigert , Inc.  v.  U.S.,  Ct . Cl.  No.  26-66 
(Dec.  15,  1967),  and  Galland-Henning  Manufac- 
turing Co.,  IBCA-5 34-1 2-65  (Mar.  29,  1968). 

Liability  of  Indian  Tribes  for  State  Taxes  Imposed 
on  Royalty  Received  from  Oil  and  Gas  Leases, 

58  I.D.  535  (1943);  superseded  to  extent  it  is 
inconsistent,  Solicitor's  Opinion  — Tax  Status 
of  the  Production  of  Oil  and  Gas  from  Leases  of 
the  Ft.  Peck  Tribal  Lands  Under  the  1938  Mineral 
Leasing  Act,  M-36896,  84  I.D.  905  (1977). 

Lindgren,  Sarah  F. , 23  IBLA  174  (1975);  vacated, 

(On  Recon.),  54  IBLA  181  (1981). 

Liss,  Merwin  E. , 67  I.D.  385  (1960);  overruled, 

Arthur  E.  Meinhart,  11  IBLA  139,  80  I.D.  395 
(1973). 

Luke,  Louise,  22  IBLA  388  (1975);  vacated,  (On 
Recon.),  60  IBLA  399  (1981). 

Luse , Jeanette  L.  , et_  al . , 61  I.D.  103  (1953);  dis- 
tinguished, Richfield  Oil  Corp.,  71  I.D.  243  (1964). 


Manzonie,  John  and  Adellie,  I.G.D.  615;  distin- 
guished, A-29334  (July  26,  1963). 

Martin,  Wilbur,  Sr.,  A-25862  (May  31,  1950);  over- 
ruled to  extent  inconsistent,  U.S.  v.  Flynn, 

53  IBLA  208,  88  I.D.  373  (1981).  ~ 

Mead,  Robert  E. , 61  I.D.  Ill  (1955);  overruled, 
Jones-O' Brien,  Inc.,  85  I.D.  89  (1978). 


Merritt-Chapman  & Scott  Corp. , IBCA-257  (June  22, 

1961);  distinguished,  IBCA-274  (Sept.  15,  1961). 

Mertz,  Dennis  J. , 43  IBLA  302  (1979);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al . , 

60  IBLA  29  (1981). 

Mezey,  Cliff,  50  IBLA  157  (1980);  vacated,  (On  Recon.), 
66  IBLA  178  (1982). 

Mikesell,  Henry  D. , A-24112  (Mar.  11,  1946);  rehear- 
ing denied  (June  20,  1946);  overruled  to  extent 
inconsistent,  70  I.D.  149  (1963). 

Miller,  Duncan,  A-29760  (Sept.  18,  1963);  overruled, 

6 IBLA  216,  79  I.D.  416  (1972). 

Miller,  Duncan,  A-30742  (Dec.  2,  1966);  overruled, 

6 IBLA  216,  79  I.D.  416  (1972). 

Miller,  Duncan,  A-30722  (Apr.  14,  1967);  overruled, 

6 IBLA  216,  79  I.D.  416  (1972). 

Miller,  Duncan,  6 IBLA  283  (1972);  overruled  to  the 
extent  inconsistent,  Jones-0' Brien , Inc.,  85  I.D. 

89  (1978). 

Minnier , Willene , 45  IBLA  1 (1980);  overruled  to 
extent  inconsistent,  Harvey  A.  Clifton  et  al., 

60  IBLA  29  (1981) . 

Morgan,  Henry  S.  , et_  al . , 65  I.D.  369  (1958);  over- 
ruled to  extent  inconsistent,  71  I.D.  22  (1964). 

Moses,  Beulah,  21  IBLA  157  (1975);  vacated  (On 
Recon.),  60  IBLA  252  (1981). 

Mountain  Fuel  Supply  Co.,  A-31053  (Dec.  19,  1969); 
overruled,  6 IBLA  216,  79  I.D.  416  (1972). 

Munsey,  Glen,  et_  al_ . v_.  Smitty  Baker  Coal  Co.,  Inc., 

1 IBMA  144,  162;  79  I.D.  501,  509  (1972);  distin- 
guished, Sewell  Coal  Co.,  2 IBMA  80,  80  I.D.  251 
(1973). 

Muslow,  James,  Sr.,  51  IBLA  19  (1980);  affirmed  in 
part,  reversed  in  part,  (On  Recon.),  65  IBLA  352 
(1982). 

Myll , Clifton  0.,  71  I.D.  458  (1964);  supplemented, 

71  I.D.  486  (1964);  vacated,  72  I.D.  536  (1965). 


National  Livestock  Co.  et  al.,  I.G.D.  55  (1938); 
overruled,  U.S.  _v.  Charles  Maher  et  al . , 

5 IBLA  209,  79  I.D.  109  (1972). 

Naughton,  Harold  J.,  3 IBLA  237,  78  I.D.  300  (1971); 
distinguished,  Kristeen  J.  Burke  £t_  £l . , 20  IBLA 
162  (May  5,  1975). 

New  Mexico,  State  of,  24  IBLA  135  (1976);  vacated, 
(On  Recon.),  50  IBLA  367  (1980). 

Northwestern  Colorado  Broadcasting  Co.,  18  IBLA  62 
(1974);  overruled,  Peregrine  Broadcasting  Co., 

62  IBLA  133  (1982). 
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Oil  and  Gas  Privilege  and  License  Tax,  Fort  Peck 
Reservation,  Under  Laws  of  Montana,  M-36318 
(Oct.  13,  1955);  superseded  to  the  extent  it 
is  inconsistent,  Solicitor's  Opinion  — Tax 
Status  of  the  Production  of  Oil  and  Gas  from 
Leases  of  the  Ft.  Peck  Tribal  Lands  Under  the 
1938  Mineral  Leasing  Act,  M-36896,  84  I.D.  905 
(1977). 

Opinion  of  Associate  Solicitor  (Lands),  M-34999 
(Oct.  22,  1947);  distinguished,  Lands  Eligible 
to  be  Placed  Under  Recordable  Contracts , 

M-36613,  68  I.D.  433  (1961). 

Opinion  of  Associate  Solicitor  for  Indian  Affairs, 
M-36756  (Oct.  8,  1968)  — Jurisdiction  of  Lands 
Withdrawn  for  the  Benefit  of  Certain  Groups  of 
Mission  Indians,  Calif.  — Patent  of  Land  Under 
the  Act  of  Mar.  1,  1907;  vacated  as  to  those 
parts  in  conflict  with  the  decision  of  the  Ass’t 
Secretary  of  the  Interior  dated  Nov.  4,  1971.  — 
Authority  to  Issue  Trust  Patents  for  the  Benefit 
of  Certain  Groups  of  Mission  Indians  of  Calif., 
Pursuant  to  the  Act  of  Mar.  1,  1907,  for  Parcels 
of  Land  Within  the  "Mission  Reserve,"  M-36756 
(Supp.)  (Nov.  18,  1971). 

Opinion  of  Chief  Counsel,  43  L.D.  339  (1914)  — 
Reclamation  — Water  Right  — Proviso  to  Sec.  3, 

Act  of  Aug.  9,  1912;  explained.  Proposed  Repay- 
ment Contracts  — Kings  and  Kern  River  Projects, 
M-36634,  68  I.D.  372  (1961). 

Opinion  of  Deputy  Assistant  Secretary  (Dec.  2, 

1966),  affirming  Oct.  27,  1966;  superseded  to 
the  extent  that  it  is  inconsistent , Solicitor's 
Opinion  — Tax  Status  of  the  Production  of  Oil 
and  Gas  from  Leases  of  the  Ft.  Peck  Tribal  Lands 
Under  the  1938  Mineral  Leasing  Act,  M-36896, 

84  I.D.  905  (1977). 

Opinion  of  Secretary,  M-36733,  75  I.D.  147  (1968) 

— Union  Oil  Co.  Bid  on  Tract  No.  228,  Brazos 
Area,  Texas  Offshore  Sale;  vacated,  M-36733 
(Supp.),  76  I.D.  69  (1969). 

Opinion  of  Solicitor,  55  I.D.  14  (1934)  — 

Powers  of  Indian  Tribes ; overruled  so  far 
as  inconsistent,  Authority  of  the  Bureau  of 
Indian  Affairs  to  Transfer  to  an  Indian  Tribe 
the  Direction  of  Federal  Employees  Pursuant  to 
the  Provisions  of  R.S.  § 2072,  25  U.S.C.  § 48, 
M-36803,  77  I.D.  49  (1970). 

Opinion  of  Solicitor,  M-27690  (June  15,  1934)  — 
Migratory  Bird  Treaty  Act;  overruled  to  extent 
of  conflict,  M-36936,  88  I.D.  586  (1981). 

Opinion  of  Solicitor,  M-28198  (Jan.  8,  1936)  — 
finding,  inter  alia,  that  Indian  title  to  cer- 
tain lands  within  the  Fort  Yuma  Reservation  has 
been  extinguished,  is  well  founded  and  is  affirmed, 
Solicitor's  Opinion,  M-36886,  84  I.D.  (1977)  — 
Title  to  Certain  Lands  Within  the  Boundaries  of 
the  Ft.  Yuma  Indian  Reserservation  as  Established 
by  the  Executive  Order  of  Jan.  9,  1885;  overruled, 
Solicitor's  Opinion,  M-36908  86  I.D.  3 (1979)  — 
Title  to  Certain  Lands  Within  the  Boundaries  of 
the  Fort  Yuma  (Now  Called  Quechan)  Indian  Reser- 
vation. 


Opinion  of  Solicitor,  55  I.D.  466  (1936)  — State 
of  New  Mexico;  overruled  to  extent  it  applies  to 
1926  Executive  Order  to  artificially  developed 
water  sources  on  public  lands,  Solicitor's 
Opinion,  M-36914,  86  I.D.  553  (1979)  --  Federal 
Water  Rights  of  the  National  Park  Service,  Fish 
& Wildlife  Service,  Bureau  of  Reclamation  and 
the  Bureau  of  Land  Management . 

Opinion  of  Solicitor,  M-34326,  59  I.D.  147  (1945) 

— Indian  Rights  in  Columbia  River  Reservoir; 
overruled  in  part,  Opinion  on  the  Boundaries 
of  and  Status  of  Title  to  Certain  Lands  Within 
the  Colville  and  Spokane  Indian  Reservations , 
M-36887 , 84  I.D.  72  (1977). 

Opinion  of  Solicitor,  M-36047,  60  I.D.  436  (1950) 

— Authority  of  the  Department  to  Engage  in  Soil 
Conservation  Activities;  will  not  be  followed 
to  the  extent  that  it  conflicts  with  these  views, 
Soil  and  Moisture  Conservation  Program,  M-36677, 
72  I.D.  92  (1965). 

Opinion  of  Solicitor,  M-36051  (Dec.  7,  1950)  — 

Oil  and  Gas  Leases  on  Land  in  the  Strawberry 
Valley  Reclamation  Project;  modified,  Solicitor's 
Opinion  — Strawberry  Valley  Project,  Utah, 
M-36863,  79  I.D.  513  (1972). 

Opinion  of  Solicitor,  M-36241  (Sept.  22,  1954)  — 
Permissible  Scope  of  an  Indian  Tribal  Ordinance 
Authorizing  Transaction  in  Intoxicating  Beverages 
Within  Area  of  Indian  Country  Subject  to  Jurisdic 
tion  of  Such  Tribe;  overruled  as  far  as  inconsis- 
tent, Criminal  Jurisdiction  on  the  Seminole  Reser 
vations  in  Florida,  M-36907,  85  I.D.  433  (1978). 

Opinion  of  Solicitor,  M-36410  (Feb.  11,  1957)  — 
Imposition  of  North  Dakota  State  Fish  & Game 
Laws  on  Indian  Claiming  Treaty  & Other  Rights 
to  Hunt  & Fish;  overruled  to  extent  of  conflict, 
M-36936,  88  I.D.  586  (1981). 

Opinion  of  Solicitor,  M-36429,  64  I.D.  393  (1957) 

— Construction  of  Recording  Requirement  of 
Sec.  4,  Act  of  Aug.  11,  1955  (69  Stat.  681; 

30  U.S.C.  § 623);  no  longer  followed,  B.  E. 
Burnaugh,  A-28340  (Supp.),  67  I.D.  366  (1960). 

Opinion  of  Solicitor,  M-36434  (Sept.  12,  1958); 
overruled  to  extent  inconsistent.  Smith, 

Turner,  Jr.,  Signe  D.  Smith,  66  IBLA  1, 

89  I.D.  386  (1982). 

Opinion  of  Solicitor,  M-36456,  64  I.D.  435  (1957) 

— Status  of  Ozette  Reservation,  Washington; 
will  not  be  followed  to  the  extent  that  it  con- 
flicts with  these  views,  Status  of  the  Ozette 
Indian  Reservation,  Washington,  M-36456  (Supp.), 
76  I.D.  14  (1969). 

Opinion  of  Solicitor,  M-36463,  64  I.D.  351  (1957) 

— Can  a Partnership  Composed  Partly  of  Minors 
be  a Recognized  Applicant  for  Oil  and  Gas  Leases; 
overruled,  Issuance  of  Mineral  Leases  to  Partner- 
ships, M-36706,  74  I.D.  165  (1967). 

Opinion  of  Solicitor,  M-36512  (July  29,  1958)  — 
Applicability  of  43  CFR  192.42(d)(2)  to  Beds 
of  Non-Navigable  Waters  Adjacent  to  Public 
Lands;  overruled  to  extent  inconsistent, 

Emily  K.  Connell,  A-29176,  70  I.D.  159  (1963). 
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Opinion  of  Solicitor,  M-36531  (Oct.  27,  1958)  and 
M-36531  (Supp.)  (July  20,  1959)  — ■ Automatic 
Termination  of  Unitized  Leases  for  Failure  to 
Pay  Rentals;  overruled,  M-36629,  69  I.D.  110 
(1962). 

Opinion  of  Deputy  Solicitor,  M-36562  (Aug.  21, 

1959)  — Authority  of  the  Secretary  of  the 
Interior  to  Withdraw  for  a Wildlife  Refuge, 

A Portion  of  the  Tidal  & Submerged  Lands 
Within  Three  Geographical  Miles  of  the  Coast 
Line  of  Alaska;  overruled,  Solicitor’s  Opin- 
ion, M-36911,  86  I.D.  151  (1979)  — Effect  of 
Public  Land  Order  82  on  the  Ownership  of 
Coastal  Submerged  Lands  in  Northern  Alaska. 

Opinion  of  Solicitor,  M-36613,  68  I.D.  433  (1961) 

— Lands  Eligible  to  be  Placed  Under  Recordable 
Contracts;  distinguished  and  limited,  Westlands 
Water  District  Contract,  Central  Valley  Project, 
Calif.  — Excess  Land  Limitations,  M-36666, 

72  I.D.  245  (1965). 

Opinion  of  Solicitor,  M-36767  (Nov.  1,  1967)  — 
Ownership  of  Minerals  Beneath  Certain  Patented 
Lands  in  San  Carlos  Mineral  Strip;  supplementing, 
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1974). 


State  of  Alaska  v.  Juneau  Area  Acting  Director, 
Bureau  of  Indian  Affairs,  & Arctic  John  Etalook, 
9 IBIA  126,  88  I.D.  1020  (1981) 

State  of  Alaska  v.  13.90  Acres  of  Land, 

James  Watt,  et  al.,  Civil  No.  F81-40, 

D.  Alaska.  Suit  pending. 

State  of  Alaska  v.  Jacob  Lestenkof,  Area 
Director,  BIA,  & James  Watt,  et  al.,  Civil 
No.  F81-49,  D.  Alaska.  Suit  pending. 


State  of  Alaska,  Andrew  Kalerak,  Jr.,  73  I.D.  1 (1966) 

Andrew  J.  Kalerak,  Jr.,  et  al.  v.  Stewart  L. 
Udall,  Civil  No.  A-35-66,  D.  Alaska.  Judgment 
for  plaintiff,  Oct.  20,  1966;  rev'd,  396  F.2d 
746  (9th  Cir.  1968);  cert,  denied,  393  U.S. 

1118  (1969). 


Appeal  of  the  State  of  Alaska,  3 ANCAB  285  (1979), 
Order  dismissing  appeal  & decision  dated  June  11, 
1979 

State  of  Alaska  v.  Cecil  D.  Andrus, 

Secretary  of  the  Interior,  Guy  R. 

Martin,  Assistant  Secretary  of  the 
Interior,  BLM,  & Koniag,  Inc.,  Civil 
No.  A79-168-CIV,  D.  Alaska.  Suit 
pending. 


Appeals  of  the  State  of  Alaska  & Seldovia  Native 
Ass’n,  Inc.,  2 ANCAB  1,  84  I.D.  349  (1977) 

Theodore  A.  Richards  & Judith  Miller  v.  The 
Secretary  of  the  Interior  & Seldovia  Native 
Ass *n , Inc . , Civil  No.  A78-170-CIV,  D. 

Alaska.  Suit  pending. 

George  S.  Rhyneer , Walter  M.  Johnson,  David 
Vanderbrink,  Vivian  Maclnnes,  Bruce  McAllister 
& Alan  V.  Hanson  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Seldovia  Native  Ass'n,  Inc., 

Cook  Inlet  Region,  Inc.,  Robert  Leresche, 
Comm'r  of  Natural  Resources  of  the  State  of 
Alaska,  Civil  No.  A78-240  CIV,  D.  Alaska. 

Suit  pending. 
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Aleutian/Pribilof  Islands  Ass'n  v.  Acting  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations), 
9 IB LA  254,  89  I.D.  196  (1982) 


Aleutian/Pribilof  Islands  Ass’n  v.  Gene  R. 
Powers,  Chief,  Division  of  Support  Services, 
Juneau  Area  Office,  BIA,  et  al.,  Civil  No. 
A82-163  CIV,  D.  Alaska.  Suit  pending. 


Robert  D.  Alexander,  Paul  D.  Rennet t , 59  IBLA  118 
(1981);  William  J.  McGrath,  62  IBLA  110  (1982); 
Clyde  K.~  Kobbeman , 58  IBLA  268,  88  I.D.  915 
(1981);  Dr.  Jose  Trabal,  60  IBLA  97  (1981); 

Ben  M.  Powell  III,  59  IBLA  146  (1981) 


Robert  D.  Alexander  v.  James  G.  Watt,  Secre- 
tary  of  the  Interior,  et  al.,  Civil  No.  82- 
0231. 

Paul  D.  Kennett  v.  Dept,  of  the  Interior 
et  al.,  Civil  No.  82-0250. 

William  J.  McGrath  v.  James  G.  Watt,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  82-0774. 

Ester  J.  Kobbeman,  as  Executrix  for  the  Estate 
of  Clyde  K.  Kobbeman  v.  James  G.  Watt,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  82-0495. 

Dr . Jose  Trabal  v.  James  G.  Watt,  Secretary  of 
the  Interior,  et  al.,  Civil  No.  82-0450. 

Benson  M.  Powell  III  v.  Dept,  of  the  Interior 
et  al.,  Civil  No.  82-0249. 

Actions  consolidated  by  order  filed  May  25,  1982. 
Suits  pending. 


William  T.  Alexander,  21  IBLA  56  (1975).  Petition 
for  reconsideration  denied  by  Order,  Jan.  5, 
1976,  28  IBLA  277  (1976)  (Supp.  I);  41  IBLA  1 
(1979) 


William  T.  Alexander  v . Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CIV  75-538,  D.N.M.  Remanded , Apr.  23,  1976. 

William  T.  Alexander  v.  Cecil  Andrus,  Secre- 
tary  of  the  Interior,  et  al.,  Civil  No. 
CIV-79-603-B , D.N.M.  Judgment  for  defendant, 
July  7,  1980.  No  appeal. 


E.  H.  Allen  & Frank  Melluzzo,  A-30182  (July  9,  1964) 


E.  H.  Allen  & Frank  Melluzzo  v.  Stewart  L. 
Udall , Civil  No.  1001,  D.  Ariz.  Judgment  for 
defendant,  Apr.  27,  1967;  no  appeal. 


William  Allen,  17  IBLA  1 (1974) 


William  Allen  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  Civil  No.  C-74-331, 

D.  Utah.  Rev'd  & remanded,  Apr.  20,  1976;  no 
appeal . 


Allied  Contractors,  Inc,,  68  I.D.  145  (1961) 

Allied  Contractors,  Inc,  v.  U.S. , Ct . Cl. 

No.  163-63.  Stipulation  of  settlement  filed 
Mar.  3,  1967;  compromised. 

Altex  Oil  Corp.,  61  IBLA  270  (1982) 

Altex  Oil  Corp.  v.  James  G.  Watt  et  al., 

Civil  No.  C82-0424A  D.  Utah.  Suit  pending. 

American  Coal  Co.,  84  I.D.  394  (1977) 

American  Coal  Co.  v.  Dept,  of  the  Interior, 

No.  77-1604,  U.S.  Ct . of  Appeals,  10th  Cir. 
Dismissed  on  motion  of  Petitioner,  Nov.  23,  1977. 

American  Quasar  Petroleum  Co.,  42  IBLA  243  (1979) 

Arjay  Oil  Co.  v.  Cecil  Andrus,  Secretary  of  the 
Interior,  Curt  Berklund , Dir.,  BLM,  Robert  0. 
Buffington,  State  Dir.,  BLM,  Idaho  Office, 

Civil  No.  C-80-0002-W,  D.  Utah.  Suit  pending. 

American  Telephone  & Telegraph  Co.,  25  IBLA  341 
(1976) 

American  Telephone  & Telegraph  Co.  v.  Dept ♦ 
of  the  Interior,  Rogers  C.  B.  Morton,  et  al., 
Civil  No.  5695,  D.  Wyo.  Dismissed  with 
prejudice,  Dec.  26,  1973;  order  amending 
judgment  filed  Feb.  15,  1974. 

Arjay  Oil  Co.,  31  IBLA  260  (1977) 

Arjay  Oil  Co.  v.  Cecil  D.  Andrus,  Individ. 

& in  his  capacity  as  Secretary  of  the  Interior, 
George  L.  Turcott,  Individ.  & in  his  capacity 
as  Acting  Director,  Bureau  of  Land  Management, 
William  C.  Mathews,  Individ.  & in  his  capacity 
as  Dir.  of  the  Idaho  State  Office,  J.  W.  & 

Carolyn  Bloom  & American  Quasar  Petroleum  Co., 
Civil  No.  C-77-1167,  D.  Idaho.  Dismissed 
without  prejudice  Jan.  19,  1978;  dismissed  for 
lack  of  prosecution,  Dec.  22,  1978. 

Armco  Steel  Corp.,  84  I.D.  454  (1977) 

United  Mine  Workers  of  America  v.  Cecil  D. 

Andrus , No.  77-1839,  U.S.  Ct . of  Appeals, 

D.C.  Cir.  Suit  pending. 

Estate  of  Charles  D.  Ashley,  37  IBLA  367 
(1978) 

Eleanor  P.  Ashley  as  Personal  Represen- 
tative of  the  Estate  of  Charles  D.  Ashley 
v.  Cecil  D.  Andrus,  Secretary  of  the 
Interior , Civil  No.  79-C-60,  D.  Wis . 

Rev'd,  Mar.  27,  1980;  appeal  filed  May  23, 

1980;  af f 'd , July  27,  1981  ; no  petition. 

The  Atchison,  Topeka  & Santa  Fe  Railway  Co.  v. 

Emma  Mae  Cox;  U.S.  v.  Emma  Mae  Cox  & M.  D.  & 

Edith  Rawls,  4“TblA  279  (1972) 

Edith  Rawls,  Individ.  & as  Administratrix 
of  the  Estate  of  M.  D.  Rawls,  Deceased,  & Emma 
Mae  Cox,  a Widow  v.  U.S.,  Rogers  C.  B.  Morton, 
et  al. , Civil  No.  73-19  PCT  CAM,  D.  Ariz. 

Judgment  for  defendant,  Apr.  22,  1975;  recon- 
sideration denied , Nov.  18,  1975;  af f 'd , 

566  F.2d  1373  (9th  Cir.  1978);  no  petition. 
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Virginia  Gail  Atchison  et  al.,  13  IBLA  18  (1973); 
George  Ondola,  17  IBLA  363  (1974),  Petition  for 
Reconsideration  denied  by  Order,  Mar.  17,  1975; 
Susie  Ondola,  17  IBLA  359  (1974),  Petition  for 
Reconsideration  denied  by  Order,  Mar.  17,  1975. 

George  Ondola,  Susie  Ondola,  Charlie  John, 

& on  behalf  of  all  other  Alaska  Natives 
similarly  situated  v.  James  Hathaway  et  al.. 
Civil  No.  A75-111,  D.  Alaska.  Suit  pending. 

Atlantic  Richfield  Co.,  Marathon  Oil  Co.,  81  I.D. 

457  (1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  C 74-180,  D.  Wyo. 

Atlantic  Richfield  Co.  & Pasco,  Inc,  v . 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Vincent  E.  McKelvey,  Dir,  of  Geological  Survey, 
& C,  J.  Curtis,  Area  O&G  Supervisor,  Geological 
Survey , Civil  No.  C74-181,  D.  Wyo. 

Actions  consolidated;  judgment  for  Plaintiff, 
407  F.  Supp.  1301  (1975);  aff 'd,  556  F.2d 
982  (10th  Cir.  1977). 

Estate  of  Albert  Attocknie , IA-1442  (Feb. 

7,  1966) 

Willis  Attocknie  v.  Stewart  L,  Udall,  Civil 
No.  1646-66.  Dismissed  with  prejudice, 

261  F.  Supp.  876  (1966);  rev'd,  390  F.2d  686 
(10th  Cir.  1968);  cert,  denied,  393  U.S.  833 
(1968). 

Harold  Babcock  et  al . , A-30301  (June  16,  1965) 

James  Babcock  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  1-66-87,  S.D.  Idaho.  Judgment  for 
defendant,  June  24,  1969;  no  appeal. 

J.  C.  Babcock,  J.  G.  Shipp,  25  IBLA  316  (1976); 
reconsideration  denied , Aug . 12,  1976 

J.  C.  Babcock  & L.  G.  Shipp  v.  The  Secretary 
of  the  Interior,  Civil  No.  C-77-15,  E.D.  Wash. 
Judgment  for  defendant  aff'd,  Aug.  31,  1979. 

Badger  Coal  Co.,  2 IBSMA  117  (1980) 

Badger  Coal  Co.  v.  Cecil  D.  Andrus,  Civil 
No.  80-0333-E,  N.D.  W.  Va.  Suit  pending. 

Badger  Coal  Co.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement,  2 IBSMA  95 
(1980) 

Badger  Coal  Co,  v.  Cecil  D.  Andrus  et  al.. 

Civil  No.  80-0094-C,  N.D.  W.  Va.  Dismissed, 
Oct.  14,  1980. 

David  C.  Bagley  et  al . , A-30138  (Dec.  29,  1964) 

David  C.  Bagley  et  al.  v.  Stewart  L.  Udall 
et  al . , Civil  No.  109-65,  D.  Utah.  Judgment 
for  plaintiff,  June  13,  1966;  decree  of  dist. 
ct.  vacated,  case  remanded  to  be  dismissed  as 
moot,  Jan.  20,  1967,  10th  Cir.;  dismissed, 

Apr.  24,  1967. 


Helen  S.  Bailey  & C.  Burglin,  11  IBLA  51  (1973) 

See  William  D.  Sexton  et  al. 

R.  C.  Bailey  et  al.,  7 IBLA  266  (1972),  R.  C. 

Bailey  & C.  Burglin,  10  IBLA  281  (1973) 

See  William  D.  Sexton  et  al. 

Robert  V.  Bailey  et  al.,  12  IBLA  253  (1973) 

Max  L.  Krueger  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior,  Civil  No.  74-1256. 
Dismissed,  Jan.  28,  1975;  no  appeal. 

Leslie  N.  Baker  et  al.,  A-28454  (Oct.  26,  1960). 

On  Reconsideration  Autrice  C.  Copeland,  69  I.D. 

1 (1962) 

Autrice  Copeland  Freeman  v.  Stewart  L.  Udall, 
Civil  No.  1578,  D.  Ariz.  Judgment  for  defen- 
dant, Sept.  3,  1963  (opinion);  aff 'd , 336  F.2d 
706  (9th  Cir.  1964);  no  petition. 

Phil  Baker,  84  I.D.  877  (1977) 

Phil  Baker  v . Dept,  of  the  Interior, 

No.  77-1973,  U.S.  Ct . of  Appeals,  D.  C.  Cir. 
Aff'd  in  part  & rev'd  in  part,  Nov.  29,  1978. 

H.  E.  Baldwin  & John  R.  Keeling,  3 IBLA  71  (1971) 

H.  E.  Baldwin  & John  R.  Keeling  v.  Rogers  C.  B. 
Morton  et  al.,  Civil  No.  72-438  PHX  CAM, 

D.  Ariz.  Dismissed,  May  29,  1974;  appeal  dis- 
missed, Jan.  16,  1976. 

Ball  Brothers  Sheep  Co.  et  al.,  2 IBLA  166  (1971) 

Ball  Brothers  Sheep  Co.  v.  Rogers  C.  B.  Morton, 
Civil  No.  1-72-35,  D.  Idaho.  Dismissed, 

Oct.  12,  1973;  no  appeal. 

Ballard  E.  Spencer  Trust,  Inc.,  18  IBLA  25  (1974) 

Ballard  E.  Spencer  Trust,  Inc,  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al . , 

Civil  No.  75-060,  D.N.M.  Judgment  for  defen- 
dant, Aug.  19,  1975;  aff'd,  544  F.2d  1067 
(10th  Cir.  1976). 

Estate  of  Myron  Bangs,  Jr.,  IA-1327  (Feb.  7,  1966) 

Helen  Pratt  Matin  et  al ♦ v . Johnson,  Supt., 
Osage  Ind.  Agency  & Udall,  Civil  No.  6444, 

N.D.  Okla.  Sustained,  June  2,  1967;  dis- 
missed, June  25,  1970. 

Max  Barash,  The  Texas  Co.,  63  I.D.  51  (1956) 

Max  Barash  v.  Douglas  McKay,  Civil  No.  939-56. 
Judgment  for  defendant,  June  13,  1957;  rev'd 
& remanded , 256  F.2d  714  (1958);  judgment  for 
plaintiff,  Dec.  18,  1958.  Supplemental  deci- 
sion, 66  I.D.  11  (1959);  no  petition. 


Barnard-Curtiss  Co.,  64  I.D.  312  (1957); 

65  I.D.  49  (1958) 

Barnard-Curtiss  Co,  v.  U. S. , Ct.  Cl.  No. 
491-59.  Judgment  for  plaintiff,  301  F.2d 
909  (1962). 
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Pearl  C.  Barnett , 52  IBLA  273  (1981) 

Pearl  C.  Barnett  v.  James  G.  Watt,  Secretary 
of  the  Interior , Bureau  of  Land  Management , 
Civil  No.  81-0322-S( I) , S.D.  Cal.  Suit 
pending . 

R.  M.  Barton,  4 IBLA  229  (1972);  5 IBLA  1 (1972); 
7 IBLA  68  (1972) 


R.  M. 

Barton  v. 

Rogers 

C.  B.  Morton 

et 

al. 

Civil 

No.  9322, 

D.N.M. 

R.  M. 

Barton  v. 

Rogers 

C.  B.  Morton 

et 

al . 

Civil 

No.  9415, 

D.N.M. 

R.  M. 

Barton  v. 

Rogers 

C.  B.  Morton 

et 

al . 

Civil 

No.  9692, 

D.N.M. 

Dismissed  with  prejudice,  Dec.  20,  1972;  no 
appeal. 

Bass  Enterprises  Production  Co.,  48  IBLA  11  (1980) 

Bass  Enterprises  Production  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil  No . 

Civ  80-431  C,  D.N.M.  Judgment  for  defendant, 
June  29,  1982. 

Eugenia  Bate , 69  I.D.  230  (1962) 

Katherine  S.  Foster  & Brook  H.  Duncan  II  v. 
Stewart  L.  Udall,  Civil  No.  5258,  D.N.M. 
Judgment  for  defendant,  Jan.  8,  1964;  rev'd, 

335  F. 2d  828  (10th  Cir.  1964);  no  petition. 

Battle  Mountain  Co.,  A-29146  (Jan.  31,  1963) 

Battle  Mountain  Co.  v.  Stewart  L.  Udall,  Civil 
No.  64-29,  D.  Or.  Per  curiam  decision, 

225  F.  Supp.  382  (1966);  rev'd,  385  F.2d  90 
(9th  Cir.  1967);  cert,  denied,  390  U.S.  957 
(1968) 

Bay  Construction  Co.  et  al»,  IBCA-77  (Nov.  30,  1960) 

Bay  Construction  Co.  et  al.  v.  U.S.,  Ct.  Cl. 

No.  302-60.  Dismissed  with  prejudice. 

Robert  L.  Beery  et  al.,  25  IBLA  287,  83  I.D.  249 
(1976) 

J.  A.  Steele  et  al.  v.  Thomas  S.  Kleppe,  in  his 
capacity  as  Secretary  of  the  Interior,  & U.S., 
Civil  No.  C76-1840,  N.D.  Cal.  Aff 'd,  June  27, 
1978;  no  appeal. 

Robert  E.  Belknap  et  al.,  55  IBLA  200  (1981) 

Robert  E.  Belknap  III  & Thomas  H.  Belknap,  as 
Trustees,  & Fred  L.  Engle,  d/b/a  Resource  Ser- 
vice Co.  v.  James  G.  Watt  et  al..  Civil  No. 
C81-0267,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc.  & Larry  R.  Glasnapp  v.  James  G. 
Watt  et  al. , Civil  No.  C81-0266,  D.  Wyo~.  Suit 
pending . 

Jack  J.  Bender,  54  IBLA  375,  88  I.D.  550  (1981) 

Jack  J . Bender  v . James  G.  Watt,  Secretary  of 
the  Interior,  et  al . , Civil  No.  CIV  81-0682 JB, 
D.N.M.  Suit  pending. 


Administrative  Appeal  of  Benson-Montin-Greer  Drill- 
ing Corp.  v.  Acting  Area  Dir.,  Albuquerque  Area 
Office,  Bureau  of  Indian  Affairs,  7 IBIA  67  (1978) 


Benson-Montin-Greer  Drilling  Corp.  v.  Cecil 
Andrus,  Individ.  & as  Secretary  of  the 
Interior,  The  Board  of  Indian  Appeals  & the 
Acting  Area  Dir,  of  the  Bureau  of  Indian 
Affairs,  Albuquerque  Area  Office,  Civil  No. 

CIV  78-468-B,  D.N.M.  Dismissed  without 
prejudice,  June  30,  1981;  no  appeal. 

Estate  of  Julius  Benter , IBIA-70-5  (Nov.  17,  1970), 

1 IBIA  59  (1971) 

George  B.  Brazie,  Individ.  & as  the  Executor  of 
the  Last  Will  & Testament  of  Julius  Benter, 
Deceased  v.  Rogers  C.  B.  Morton,  Civil  No.  S- 
2360,  E.D.  Cal.  Stipulated  dismissal  with  preju- 
dice . 

Sam  Bergesen,  62  I.D.  295  (1955), 

reconsideration  denied,  IBCA-11  (Dec.  19,  1955) 

Sam  Bergesen  v.  U. S . , Civil  No.  2044,  D.  Wash. 
Complaint  dismissed  Mar.  11,  1958;  no  appeal. 

Diane  M.  Berndt  et  al.,  62  IBLA  288  (1982) 

Richard  W.  Meyers  & Diane  M.  Berndt  v.  James 
Watt,  Secretary  of  the  Interior,  et  al..  Civil 
No.  C82-0167,  D.  Wyo.  Suit  pending. 

Estate  of  William  Bigheart , Jr.,  IA-T-21  (Aug.  8, 
1969),  IA-T-21  (Supp.)  (Sept.  4,  1969) 

Velma  Rose  Bigheart , Surviving  Spouse  of 
William  Bigheart,  Jr.,  Deceased  Unallotted 
Osage  Indian  v . John  Pappan,  Supt.,  Osage 
Indian  Agency,  et  al..  Civil  No.  69-C-303, 

D.  Okla.  Order  to  Stay  Proceedings  issued 
May  15,  1970;  amendment  to  complaint  filed 
Dec.  17,  1971;  judgment  for  defendant, 

July  31,  1972;  reconsideration  denied, 

Aug.  23,  1972;  aff  'd,  482  F.2d  1066  (10th 
Cir.  1973);  cert,  denied,  416  U.S.  937 
(1974);  rehearing  denied,  417  U.S.  977  (1974). 

Bishop  Coal  Co.,  82  I.D.  553  (1975) 

William  Bennett,  Paul  F.  Goad  & United  Mine 
Workers  v.  Thomas  S.  Kleppe,  Secretary  of  the 
Interior , No.  75-2158,  U.S.  Ct . of  Appeals, 

D.C.  Cir.  Suit  pending. 

Estate  of  Anthony  Bitseedy,  5 IBIA  270  (1976) 

Ruby  Dawson,  Guardian  ad  litem  of  Anthony 
Bitseedy,  Jr.,  & Sara  Mingus  Bitseedy,  Mother 
of  Anthony  Bitseedy,  Jr.  v.  Thomas  S.  Kleppe, 
Secretary  of  the  Interior,  Civil  No.  CIV-77- 
0237,  D.  Okla.  Judgment  for  defendant, 

Oct.  27,  1977;  no  appeal. 


Black  Fox  Mining  & Development  Corp.,  2 IBSMA  110, 
87  I.D.  207  (1980) 

Black  Fox  Mining  & Development  Corp.  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  80-913  K,  W.D.  Pa.  Judgment  for 
plaintiff,  Jan.  21,  1981;  no  appeal. 
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Blackwood  Fuel  Co.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement,  Humphreys 
Enterprises  (Petitioner)  v . Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent), 

2 IBSMA  233  (1980) 

Blackwood  Fuel  Co»  et  al.  v . Cecil  D.  Andrus 
et  al . , Civil  No.  80-0289-B,  D.  Va.  Suit 
pending . 

BLM-A-045569,  70  I.D.  231  (1963) 

New  York  State  Natural  Gas  Corp.  v.  Stewart  L. 
Udall,  Civil  No.  2109-63. 

Consolidated  Gas  Supply  Corp.  v . Stewart  L. 

Udall  et  al . , Civil  No.  2109-63.  Judgment  for 
defendant,  Sept.  20,  1965;  per  curiam  decision, 
af f 'd , Apr.  28,  1966;  no  petition. 

Estate  of  Harold  Russell  Bobb,  5 IBIA  92  (1976) 

Wilson  Bobb,  Sr.  v.  U.S.  & Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C-77-314, 
S.D.  Wash.  Suit  pending. 

F.  W.  C.  Boesche,  A-27997  (Aug.  5,  1959) 

Fenelon  Boesche  v.  Fred  A.  Seaton,  Civil  No. 
2463-59.  Judgment  for  defendant,  Nov.  23, 

1960  (opinion);  aff 'd,  303  F.2d  204  (1961); 
cert,  granted,  371  U.S.  886  (1962);  aff'd, 

373  U.S.  472  (1963). 

Leroy  G.  Boudreaux,  62  1BLA  255  (1982) 

Leroy  J.  Boudreaux  v.  James  G.  Watt, 

Secretary  of  the  Interior,  et  al.,  Civil  No. 
82-1328.  Suit  pending. 

William  B.  Brice,  53  IBLA  174  (1981) 

William  B.  Brice  v.  James  G.  Watt,  Secretary 
of  the  Interior,  & Maxwell  T.  Lieurance , Wyo. 
State  Dir.,  BLM,  Civil  No.  C81-0155,  D.  Wyo. 

Suit  pending. 

Irving  B.  Brick,  36  IBLA  235  (1978);  vacated  by 
Order  Sept.  26,  1980. 

Irving  B.  Brick  v.  Cecil  D.  Andrus,  Civil  No. 
78-1814.  Judgment  for  defendant,  June  8,  1979; 
rev'd  & remanded  to  Secretary  with  instructions, 
628  F. 2d  213  (1980). 

Brookhaven  Oil  Co.,  A-27459  (July  29,  1957) 

Brookhaven  Oil  Co . v.  Fred  A.  Seaton,  Civil  No. 
2120-57.  Judgment  for  plaintiff,  Oct.  1,  1958; 
no  appeal. 

Jessie  A.  Brown,  23  IBLA  23  (1975);  On  Reconsidera- 
tion, 28  IBLA  339  (1977) 

Jessie  A.  Brown  & W.  L.  Tallon,  Jr.  v.  Cecil  D. 
Andrus , Secretary  of  the  Interior , Curt 
Berklund , Dir.,  Bureau  of  Land  Management  & 

Ben  F.  Collins,  Civil  No.  F-77-128-Civ , 

D.  Cal.  Remanded  to  the  Dept.,  June  29,  1979; 
no  appeal. 


Melvin  A.  Brown,  69  I.D.  131  (1962) 

Melvin  A.  Brown  v.  Stewart  L.  Udall,  Civil 
No.  3352-62.  Judgment  for  defendant,  Sept.  17 
1963;  rev 'd , 335  F.2d  706  (1964);  no  petition. 

Tom  Brown,  37  IBLA  381  (1978) 

Tom  Brown  v . Dept,  of  the  Interior,  Civil  No. 

80- 3046,  W.D.  Ark.  Dismissed  with  prejudice, 
Sept.  17,  1981;  appeal  filed  Oct.  7,  1981. 

Tom  Brown  v.  Dept,  of  the  Interior,  Civil  No. 

81- 3003,  W.D.  Ark. 

R.  C.  Buch,  75  I.D.  140  (1968) 

R.  C.  Buch  v.  Stewart  L.  Udall,  Civil  No. 
68-1358-PH,  C.D.  Cal.  Judgment  for  plaintiff, 
298  F.  Supp.  381  (1969);  rev'd,  449  F.2d  600 
(9th  Cir.  1971);  judgment  for  defendant, 

Mar.  10,  1972. 

Buell  Brothers,  A-30679  (Mar.  29,  1967) 

U.S.  v.  Carl  M.  Buell  & Lloyd  F.  Buell,  d/b/a 
Buell  Bros . , U.S.  Atty.  No.  N-371.  Compro- 
mised, Oct.  23,  1968. 

Evelyn  M.  Bunch,  25  IBLA  44  (1976) 

Evelyn  M.  Bunch  v.  Thomas  Kleppe , Secretary 
of  the  Interior,  Civil  No.  A76-115  CIV, 

D.  Alaska.  Dismissed,  Aug.  13,  1976. 

Bureau  of  Land  Management  v.  Holland  Livestock 
Ranch  et  al.,  39  IBLA  272,  86  I.D.  133  (1979) 

Holland  Livestock  Ranch,  a Co-Partnership 
composed  of  Bright-Holland  Co.,  Marimont- 
Holland  Co.  & Nemmerof f-Holland  Co.  & 

John  J.  Casey  vr.  U.S.,  Cecil  Andrus,  Sec- 
retary of  the  Interior,  Edward  Roland,  Cal. 
State  Dir.,  BLM,  & Edward  Hastey,  Nev.  State 
Dir. , BLM,  et  al. , Civil  No.  R-79-78-HEC, 

D.  Nev.  Judgment  for  defendant,  Aug.  7, 

1979;  aff'd,  655  F.2d  1002  (9th  Cir.  1981). 


Bureau  of  Land  Management  (Appellant),  Diamond  Ring 
Ranch  (Appellee)  & Bureau  of  Sport  Fisheries  & 
Wildlife  (Amicus  Curiae),  12  IBLA  358  (1973) 

Diamond  Ring  Ranch,  Inc,  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior,  & Daniel  P. 
Baker,  State  Dir.,  Bureau  of  Land  Management 
for  the  State  of  Wyoming,  Civil  No.  5934, 

D.  Wyo.  Judgment  for  plaintiff,  Dec.  20,  1974. 


C.  Burglin  et  al.,  21  IBLA  234  (1975) 

C.  Burglin,  A.  E.  Greig,  Owen  Jennings,  Wallace 
F.  Burnett,  Jr.,  Alexander  Miller,  Charles  Stack, 
Dora  Alice  Carter,  Earnest  G.  Carter,  Howard 
Bowen,  and  Evelyn  Franich  v.  The  Secretary  of 
the  Interior , Thomas  Kleppe , et  al . , Civil  No. 
A75-232  CIV,  D.  Alaska.  Consolidated  with 
C.  Burglin  et  al.  v.  Thomas  Kleppe,  Civil 
No.  A7 5-113. 
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David  Burr  et  al.,  56  IBLA  225  (1981) 

David  L.  Burr  & Fred  L.  Engle,  d/b  Resource 
Service  Co.  v.  James  Watt  et  al.,  Civil  No. 
C81-0308,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc.  & Edward  F.  Kaliciak  v.  James 
Watt  et  al . , Civil  No.  C81-0305,  D.  Wyo. 

Suit  pending. 

Burton/Hawks,  Inc.,  47  IBLA  125  (1980),  aff'd  by 
Order  dated  Oct.  1,  1981;  Energy  Trading,  Inc., 

50  IBLA  9 (1980);  55  IBLA  167  (1981)  \ 

Burton/Hawks,  Inc.  & Energy  Trading,  Inc,  v. 

James  G.  Watt , Civil  No.  C-81-0961J,  D.  Utah. 

Suit  pending. 

Bushman  Construction  Co.,  IBCA-103  (Mar.  29, 

1957) 

Bushman  Construction  Co.  v.  U.S.,  Ct . Cl.  No. 
437-57.  Petition  dismissed,  164  F.  Supp.  239 
(1958). 

Administrative  Appeal  of  Norman  R.  Byrd  v. 

Comm'r,  Bureau  of  Indian  Affairs,  7 IBIA 
142  (1979) 

Norman  R.  Byrd  v.  Cecil  Andrus,  Secre- 
tary of  the  Interior,  & U.S„,  Civil  No. 

C-79-229,  E.D.  Wash.  Suit  pending. 

Cabax  Mills,  32  IBLA  225  (1977) 

BPS  Associates,  a Joint  Venture  composed  of 
Black  Investment  Properties,  Inc.,  CPC  Plants 
Corp.  & Triple  S.  Enterprises,  Inc,  v.  U.S. 

& Cecil  Andrus,  Secretary  of  the  Interior,  et 
al . , Civil  No.  77-845,  D.  Or.  Dismissed, 

Oct.  24,  1978.  No  appeal. 

Zelph  S.  Calder , A-30039  (Sept.  18,  1963) 

Zelph  S.  Calder  v.  Stewart  L.  Udall , Civil  No. 
C-219-63,  D.  Utah.  Judgment  for  defendant, 

Aug.  10,  1964;  no  appeal. 

California  Ass'n  of  Four-Wheel  Drive  Clubs  et  al., 

38  IBLA  361  (1978) 

California  Ass'n  of  4WD  Clubs,  Inc.,  & 

California  Off-Road  Vehicle  Ass'n,  Inc. 
v.  Cecil  Andrus , Secretary  of  the  Interior 
& James  B.  Ruche,  State  Dir.,  Cal.  State 
Office  of  BLM,  Civil  No.  79-1797-N,  S.D. 

Cal.  Judgment  for  defendant  Aug.  5,  1980; 
aff’d,  Jan.  22,  1982. 

The  California  Co.,  66  I.D.  54  (1959) 

The  California  Co.  v.  Stewart  L.  Udall,  Civil 
No.  980-59.  Judgment  for  defendant,  187  F. 

Supp.  445  (1960);  aff’d,  296  F.2d  384  (1961). 

State  of  California  et  al . v.  Doria  Mining  & 

Engineering  Corp.  et  al.,  U.S.  ( Intervenor ) , 

17  IBLA  390  (1974) 

Doria  Mining  & Engineering  Corp.  v.  Rogers 
Morton,  Secretary  of  the  Interior,  et  al.. 

Civil  No.  CV  75-899-FW,  C.D.  Cal.  Judgment 
for  defendant,  420  F.  Supp.  837  (1976); 
vacated  & remanded,  Nov.  2,  1979. 


Judicial  Review 

California  Portland  Cement  Co.,  Rosebud  Coal  Sales 
Co. , 40  IBLA  339  (1979) 

California  Portland  Cement  Co.  v.  Cecil  D. 
Andrus  et  al.,  Civil  No.  C-79-0477,  D.  Utah. 
Rev'd  Dec.  30,  1980. 

Western  Slope  Carbon,  Inc,  v . Cecil  D. 

Andrus,  Secretary  of  the  Interior,  Civil 
No.  C-79-350,  C.D.  Utah.  Suit  pending. 

Rosebud  Coal  Sales  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg, 

Dir.  BLM,  Marla  B.  Bohl,  Chief,  Land  & 

Mining,  BLM,  Wyo.  State  Office,  Civil  No. 
C79-160,  D.  Wyo.  Rev’d  June  9,  1980;  aff 'd, 
Jan.  8,  1982.  No  petition. 


In  the  Matter  of  Cameron  Parish,  Louisiana,  Cameron 
Parish  Police  Jury  & Cameron  Parish  School  Board, 
June  3,  1968,  appealed  by  Secretary,  July  5,  1968, 
75  I.D.  289  (1968) 

Cameron  Parish  Police  Jury  v.  Stewart  L.  Udall 
et  al . , Civil  No.  14,206,  W.D.  La.  Judgment 
for  plaintiff,  302  F.  Supp.  689  (1969);  order 
vacating  prior  order  issued  Nov.  5,  1969. 

Jack  D.  Canon  et  al.,  30  IBLA  112  (1977) 

Jack  D.  & Billie  B.  Canon,  C.  Fred  & Chloe 
Underwood,  Donald  W.  & Susan  Canon,  David  A. 

& Ann  Underwood  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  S78-51-PCW, 

E.D.  Cal.  Suit  pending. 


James  W.  Canon  et  al.,  84  I.D.  176  (1977) 

Mark  B.  Rlngstad,  William  I.  Waugaman, 

William  N.  Allen  III,  Nils  Braastad,  Elmer 
Price,  Dan  Ramras , & Kenneth  L.  Rankin  v. 
U.S.,  Secretary  of  the  Interior,  & The  Arctic 
Slope  Regional  Corp.,  Civil  No.  A78-32-Civ, 

D.  Alaska.  Suit  pending. 

Canterbury  Coal  Co.,  83  I.D.  325  (1976) 

Canterbury  Coal  Co.  v.  Thomas  S.  Kleppe,  No. 
76-2323,  U.S.  Ct.  of  Appeals,  3d  Cir. 

Aff 'd  per  curiam,  June  15,  1977. 

Capital  Fuels,  Inc.,  2 IBSMA  261,  87  I.D.  430 
(1980) 

Capital  Fuels,  Inc,  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Walter  N. 

Heine,  Dir.  Office  of  Surface  Mining 
Reclamation  & Enforcement,  Civil  No. 

80-2438,  S.D.  W.  Va.  Suit  pending. 

Carbon  Fuel  Co.,  83  I.D.  39  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe , No.  76-1208,  U.S.  Ct.  of  Appeals, 

D.C.  Cir.  Rev'd  & remanded,  581  F.2d  891 
(1978);  cert,  denied,  Oct.  30,  1978. 

Jack  E.  Carl,  A-27870;  A-27900  (Apr.  23,  1959) 

Jack  E.  Carl  v.  Fred  A.  Seaton,  Civil  No. 
3069-59.  Judgment  for  defendant,  June  20, 
1961;  aff’d,  309  F.2d  653  (1962). 
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Christiansen  Oil,  Inc.,  37  IBLA  52  (1978) 


Carson  Construction  Co.,  62  I.D.  422  (1955) 

Carson  Construction  Co.  v.  U.S. , Ct.  Cl. 

No.  487-59.  Judgment  for  plaintiff,  Dec.  14, 
1961;  no  appeal. 


Earnest  G.  & Dora  A.  Carter,  C.  Burglin,  Michael  F. 
Scanlan,  C.  Burglin,  12  IBLA  181  (1973) 

See  William  D.  Sexton  et  al. 


C.  F.  Lytle  Co.,  IBCA-172  (Sept.  30,  1958) 

C.  F.  Lytle  Co.  v.  U.S. , Ct . Cl.  No.  174-59. 
Compromised . 

Estate  of  George  Chahesenah,  IA-T-4  (June  20,  1967) 

Viola  Atewoof takewa  (Tate)  et  al . v . Udall , 
Civil  No.  67-323,  W.D.  Okla.  Judgment  for 
plaintiff,  277  F.  Supp.  464  (1967);  rev'd  & 
remanded  to  dismiss  for  want  of  jurisdiction, 
407  F.2d  394  (10th  Cir . 1969);  cert,  granted, 
396  U.S.  815  (1969);  rev'd,  397  U.S.  598 
(1970). 


Evelyn  Chambers,  33  IBLA  271  (1978) 

Evelyn  Chambers  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior  & Paul  Howard,  State  Dir., 

Bureau  of  Land  Management , Civil  No.  C-78-0111, 
D.  Utah.  Settled  by  stipulation,  Dec.  22,  1978. 


Chaparral  Resources,  Inc.,  39  IBLA  269  (1979) 

Chaparral  Resources,  Inc,  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  C.  J. 
Curtis,  Area  O&G  Supervisor,  Geological 
Survey  & Glenna  M.  Lane,  Chief,  O&G  Section, 
Land  Office,  BLM,  Civil  No.  C79-077,  D. 

Wyo.  Aff »d,  Jan.  31,  1980. 


Chargeability  of  Acreage  Embraced  in  Oil  & Gas 
Lease  Offers,  71  I.D.  337  (1964);  Shell  Oil  Co., 
A-30575  (Oct.  31,  1966) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulation  of  dismissal  filed  Aug.  19,  1968. 


Chemi-Cote  Perlite  Corp.  v.  Arthur  C.  W.  Bowen, 

72  I.D.  403  (1965) 

Bowen  v.  Chemi-Cote  Perlite,  No.  2 CA-Civ . 

248,  Ariz.  Ct . App.  Decision  against  Dept, 
by  the  lower  court  aff'd,  423  P.2d  104  (1967); 
rev'd,  432  P.2d  435  (1967). 


Estate  of  Fannie  Newrobe  Choate,  7 IBIA  171  (1979) 

Helen  Edmo  Sherman,  Mary  New  Robe  Redhead, 

Roy  (Archie,  Jr.)  St.  Goddard,  Vincent 
Spotted  Bear,  Jack  Edmo  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Jeanette  Rattler 
Choate  Marceau,  Civil  No.  CV-79-73-GF,  D. 
Mont.  Suit  pending. 


Christiansen  Oil  & Gas,  Inc,  v . Cecil  D. 
Andrus , Secretary  of  the  Interior , & Daniel 
P.  Baker,  Wyo.  State  Dir.,  Bureau  of  Land 
Management , Civil  No.  C78-257,  D.  Wyo.  Suit 
pending. 


Christy  Corp.,  IBCA-461  & 569  (June  20,  1966) 

Christy  Corp.  v.  U.S. , Ct.  Cl.  No.  291-66. 
Judgment  for  defendant , Harbor  Boat  Building 
Co.,  387  F.2d  395  (1967);  compromised, 

July  10,  1968. 

U.S.  v.  Harco  Engineering,  A Division  of 
Harbor  Boat  Building  Co.,  Civil  No.  68-827-S, 
D.  Cal.  Dismissed  with  prejudice,  Feb.  24, 
1970. 


Citizens  Committee  to  Save  Our  Public  Lands, 

29  IBLA  48  (1977) 

Citizens  Committee  to  Save  our  Public  Lands , 
Hastings  Environmental  Law  Society  v.  Thomas 
Kleppe,  Secretary  of  the  Interior,  et  al., 

Civil  No.  C-76032  SC,  D.  Cal.  Suit  pending. 

Citizens  Committee  to  Save  Our  Public  Lands 
et  al.  v.  Cecil  D.  Andrus,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  C77-0633,  N.D.  Cal. 
Judgment  for  defendant,  May  19,  1977. 


City  of  Homer,  6 ANCAB  203,  88  I.D.  1047  (1981) 

City  of  Homer  v . Curtis  McVee , State  Dir,  of 
the  Bureau  of  Land  Management,  et  al.,  Civil 
No.  A82-043  CIV,  D.  Alaska.  Suit  pending. 


Clark  County,  Nevada,  28  IBLA  210  (1976) 

County  of  Clark,  a political  subdivision  of 
the  State  of  Nevada  v.  Thomas  Kleppe,  Secre- 
tary  of  the  Interior,  & his  successors  in 
office,  & E.  I.  Rowland,  Dir.,  Bureau  of 
Land  Management , for  the  State  of  Nevada  & his 
successors  in  office,  Civil  No.  LV-77-13  RDF, 
D.  Nev.  Rev'd,  Jan.  18,  1978;  no  appeal. 


Stephen  H.  Clarkson,  72  I.D.  138  (1965) 

Stephen  H.  Clarkson  v.  U.S.,  Cong.  Ref.  5-68. 
Trial  Commr's  report  adverse  to  U.S.  issued 
Dec.  16,  1970;  Chief  Commr's  report  concur- 
ring with  the  Trial  Commr's  report  issued 
Apr.  13,  1971.  P.L.  92-108,  85  Stat . 331, 
Aug.  11,  1971,  enacted  accepting  the  Chief 
Commr's  report. 


Appeals  of  Ethyl  D.  & Charles  J.  Clasby,  Ruth 
Carpenter,  et  al.,  & Mary  Francis  Antweil, 

2 ANCAB  302  (1978) 


Richard  Wagner  et  al.  v.  U.S.  et  al. , Civil 
No.  A78-106  CIV,  D.  Alaska.  Suit  pending. 
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Clear  Gravel  Enterprises,  Inc.,  A-27967,  A-27970 
(Dec.  29,  1959) 

The  Dredge  Corp.  v.  E.  J.  Palmer,  No.  366, 

D.  Nev.  Judgment  for  defendant,  Sept.  25, 

1962;  remanded , 338  F.2d  456  (9th  Cir.  1964); 
judgment  for  plaintiff,  Aug.  8,  1966;  rev ' d 
& remanded  with  direction  to  enter  judgments 
for  defendants,  398  F.2d  791  (9th  Cir.  1968); 
cert,  denied,  393  U.S.  1066  (1969). 


Appeal  of  COAC , Inc.,  81  I.D.  700  (1974) 

COAC , Inc,  v.  U.S. , Ct.  Cl.  No.  395-75. 
Suit  pending. 


P.  Cobb,  A-29769  (May  27,  1964) 

P.  and  Osro  Cobb  v.  U.S. , Civil  No.  967, 

W.D.  Ark.  Motion  to  dismiss  denied, 

240  F.  Supp.  574  (1965);  dismissed,  Jan.  17, 
1966. 


Mrs.  Hannah  Cohen,  70  I.D.  188  (1963) 

Hannah  & Abram  Cohen  v . U.S. , Civil 
No.  3158,  D.R.I.  Compromised. 


Colorado-Ute  Electric  Ass'n,  46  IBLA  35  (1980) 

Colorado-Ute  Electric  Ass'n  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  Frank 
Gregg,  Dir.,  BLM,  Charles  W.  Luscher, 

Acting  State  Dir.,  Colorado  State  Office, 

BLM,  Civil  No.  80-C-500,  D.  Colo.  Suit 
pending. 

Barney  R.  Colson,  70  I.D.  409  (1963) 

Barney  R.  Colson  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  63-26-Civ .-Oc , M.D.  Fla.  Dismissed 
with  prejudice,  278  F.  Supp.  826  (1968);  aff'd, 
428  F . 2d  1046  (5th  Cir.  1970);  cert,  denied, 

401  U.S.  911  (1971). 

Barney  R.  Colson,  7 IBLA  40  (1972) 

Barney  R.  Colson  v.  Rogers  C.  B.  Morton,  Civil 
No.  1960-72.  Dismissed  with  prejudice,  Feb.  7, 
1974;  per  curiam  decision,  aff'd,  Jan.  24, 

1975;  no  petition. 

Columbian  Carbon  Co.,  Merwin  E.  Liss,  63  I.D.  166 
(1956) 

Merwin  E.  Liss  v.  Fred  A.  Seaton,  Civil  No. 
3233-56.  Judgment  for  defendant,  Jan.  9, 

1958;  appeal  dismissed  for  want  of  prosecution, 
Sept.  18,  1958,  D.C.  Cir.  No.  14,647. 

Commercial  Metals  Co.,  IBCA-99  (Aug.  27,  1959) 

Commercial  Metals  Co.  v . U. S . , Ct . Cl . No . 
458-59.  Judgment  for  plaintiff,  June  16, 

1966. 


Judicial  Review 

Appeal  by  the  Confederated  Salish  & Kootenai 
Tribes  of  the  Flathead  Reservation,  In  the 
Matter  of  the  Enrollment  of  Mrs.  Elverna  Y. 
Clairmont  Baciarelli,  77  I.D.  116  (1970) 

Elverna  Yevonne  Clairmont  Baciarelli  v. 

Rogers  C.  B.  Morton,  Civil  No.  C-70-2200  SC, 

D.  Cal.  Judgment  for  defendant,  Aug.  27, 

1971;  aff'd,  481  F.2d  610  (9th  Cir.  1973); 
no  petition. 

Consolidated  Mines  & Smelting  Co.  et  al.,  A-30760 
(Sept.  19,  1967) 

H.  D.  Brown  v.  U.S.  & Walter  Hickel,  Civil 
No.  69-2332-F,  D.  Cal.  Dismissed  with 
prejudice,  Mar.  20,  1970;  reconsideration 
denied , May  20,  1970. 

Consolidation  Coal  Co.,  1 IBSMA  273,  86  I.D.  523 
(1979);  2 IBSMA  21,  87  I.D.  59  (1980) 

Consolidation  Coal  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No . 80- 
3037,  S.D.  111.  Judgment  for  defendant, 

Feb.  8,  1982. 

Constitution  Petroleum  Co.,  Inc.,  et  al.,  25  IBLA 
319  (1976) 

Constitution  Petroleum  Co.,  Arrow  Petroleum 
Co.,  & East  Utah  Mining  Co.  v.  Thomas  S. 

Kleppe  et  al. , Civil  No.  C-76-257,  D.  Utah. 

Suit  pending. 

Appeal  of  Continental  Oil  Co.,  68  I.D.  337  (1961) 

Continental  Oil  Co.  v.  Stewart  L.  Udall  et  al., 
Civil  No.  366-62.  Judgment  for  defendant, 

Apr.  29,  1966;  aff'd,  Feb.  10,  1967;  cert. 
denied,  389  U.S.  839  (1967). 

Continental  Oil  Co.  v.  Aztec  Exploration  & Devel- 
opment  Co . , 32  IBLA  1 (1977) 

Aztec  Exploration  & Development  Co.  v.  Dept . 
of  the  Interior,  Office  Hearings  & Appeals, 
Interior  Board  of  Land  Appeals,  & Continental 
Oil  Co . , Civil  No.  CIV  77-827  PHX,  D.  Ariz. 

Suit  pending. 

Joe  Conway,  59  IBLA  314  (1981) 

Joe  Conway  v.  James  Watt  et  al..  Civil  No. 
C82-0029,  D.  Wyo.  Suit  pending. 

Estate  of  Hubert  Franklin  Cook,  5 IBIA  42,  83  I.D. 

75  (1976) 

Leroy  V.  & Roy  H.  Johnson,  Marlene  Johnson 
Exendine  & Ruth  Johnson  Jones  v . Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil  No. 
CIV-76-0362-E,  W.D.  Okla.  Suit  pending. 

David  E.  Cooley,  Jr.,  62  IBLA  87  (1982) 

David  E.  Cooley,  Jr.  v.  James  G.  Watt, 

Secretary  of  the  Interior,  et  al..  Civil  No. 
C82-0188,  D.  Wyo.  Suit  pending. 
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Gordon  L.  Cooper,  51  IBLA  191  (1980) 

Gordon  L.  Cooper  v.  Cecil  D.  Andrus  et  al ■ , 
Civil  No.  81-151-EDP,  E.D.  Cal.  Suit  pending. 

Autrice  C.  Copeland,  69  I.D.  1 (1962) 

See  Leslie  N.  Baker  et  al. 

Copper  Valley  Machine  Works,  Inc.,  IBLA  78-606, 

Order  dismissing  appeal  dated  Dec.  13,  1978. 

Copper  Valley  Machine  Works,  Inc,  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  78-1572.  Judgment  for  defendant,  June  29, 
1979;  appeal  filed  Aug.  28,  1979. 

E.  L.  Cord,  Donald  E.  Wheeler,  Edward  D.  Neuhoff, 

10  IBLA  363,  80  I.D.  301  (1973) 

Edward  D.  Neuhoff  & E.  L.  Cord  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 
R-2921,  D.  Nev.  Dismissed,  Sept.  12,  1975 
(opinion);  af f 'd , July  17,  1978;  no  petition. 

Jay  Frederick  Cornell,  4 IBLA  11  (1971) 

Jay  F.  Cornell  v.  Rogers  C.  B.  Morton,  Civil 
No.  A-5-72,  D.  Alaska.  Judgment  for  defendant, 
Mar.  23,  1973;  aff ’d,  Sept.  3,  1974;  no 
petition. 

William  D.  Cornia  et  al.,  Wyoming  4-63-1,  etc.; 

Utah  1-63-1,  etc.  (Aug.  25,  1965) 

William  D.  Cornia  et  al.  v.  Stewart  L.  Udall , 
Civil  No.  4-66,  N.D.  Utah.  Dismissed  with 
prejudice,  Sept.  1,  1967. 

Cortella  Coal  Corp.  et  al., 

Alaska  Mineral  Exploration  Co.,  13  IBLA  158 
(1973) 

Cortella  Coal  Corp.  & Alaska  Mineral  Explora- 
tion Co.  v . Curtis  V.  McVee,  State  Dir., 

Bureau  of  Land  Management,  State  of  Alaska, 
Burton  W.  Silcock,  Dir.,  Bureau  of  Land 
Management  & Rogers  C.  B.  Morton,  Secretary 
of  the  Interior , Civil  No.  A-169-73,  D. 

Alaska.  Dismissed  with  prejudice,  Jan.  13, 
1976. 

Appeal  of  Cosmo  Construction  Co.,  73  I.D.  229  (1966) 

Cosmo  Construction  Co.  et  al.  v.  U.S.,  Ct. 

Cl.  No.  119-68.  Ct.  opinion  setting  case 
for  trial  on  the  merits  issued  Mar.  19,  1971. 

Cotton  Petroleum  Corp.  v.  Samedan  Oil  Corp., 

29  IBLA  13  (1977) 

Cotton  Petroleum  Corp.  v.  The  Honorable  Cecil 
Andrus,  Secretary  of  the  Interior,  Stanley 
Speaks,  Area  Dir,  for  the  Bureau  of  Indian 
Affairs,  Anadarko  Agency,  & Samedan  Oil  Corp. 
Civil  No.  CIV  77-0415T,  D.  Okla.  Aff 'd, 

Jan.  19,  1979;  no  appeal. 

Council  of  the  Southern  Mountains,  Inc,  v. 

Office  of  Surface  Mining  Reclamation  & 

Enforcement,  3 IBSMA  44,  88  I.D.  394  (1981) 

Council  of  the  Southern  Mountains, 

Inc,  v.  James  G.  Watt , Civil  No.  81- 
1022.  Suit  pending. 


Cowin  & Co.,  83  I.D.  409  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe , No.  76-1980,  U.S.  Ct . of  Appeals, 

D.C.  Cir.  Suit  pending. 

Estate  of  Glenn  Coy,  Resource  Service  Co., 

52  IBLA  182,  88  I.D.  236  (1981) 

Mildred  D.  Coy  et  al.  v.  James  G.  Watt, 

Secretary  of  the  Interior,  et  al., 

Civil  No.  81-0984.  Suit  pending. 

Philip  Cramer,  57  IBLA  386  (1981) 

Philip  Cramer  v.  James  Watt,  Secretary  of 
the  Interior , Civil  No.  CIV  81-1356, 

D.  Idaho.  Suit  pending. 

Estate  of  Jonah  Crosby  (Deceased  Wisconsin 
Winnebago  Unallotted),  81  I.D.  279  (1974) 

Robert  Price  v . Rogers  C.  B.  Morton,  Individ . & 
in  his  official  capacity  as  Secretary  of  the 
Interior,  & his  successors  in  office  et  al., 
Civil  No.  74-0-189,  D.  Neb.  Remanded  to  the 
Secretary  for  further  administrative  action, 

Dec.  16,  1975. 

Elizabeth  Barndt  Crouse  et  al.,  A-30542  (Mar.  7, 

1968) 

Elizabeth  Barndt  Crouse  et  al.  v.  K.  Ranch, 

Inc.,  Udall,  et  al . , Civil  No.  R-2063, 

D.  Nev.  Dismissed  without  prejudice,  Apr.  15, 
1969;  no  appeal. 

Elsie  May  Pikok  Crow,  3 IBLA  114  (1971) 

Elsie  May  Pikok  Crow  v.  U.S.  & Rogers  C.  B. 
Morton , Civil  No.  F-27-71  Civ.  D.  Alaska. 
Dismissed,  July  13,  1972;  no  appeal. 

Estate  of  William  Mason  Cultee,  9 IBIA  43  (1981) 

Susan  Lee,  Deborah,  Karen  Beatty,  & Brenda  Lee 
Cultee  v.  James  G.  Watt,  Secretary  of  Interior, 
Interior  Board  of  Indian  Appeals,  & Helene  Jake, 
Civil  No.  C811164,  W.D.  Wash.  Suit  pending. 

Bill  Cunningham,  Representative  of  Bob  Marshall 
Alliance,  Montana  Wilderness  Ass'n  & The  Wilder- 
ness Society  (Protestant),  Paul  C,  & Ann  E. 

Kohlman  (Lease  Offerors),  G»  H.  Tanner  (Lease 
Offeror).  Protest  dismissed,  dated  Jan.  11,  1982, 
approved  by  the  Ass't  Secretary,  Jan.  15,  1982. 

Bob  Marshall  Alliance  et  al.  v.  James  G.  Watt, 
Civil  No.  82-15  GF,  D.  Mont.  Suit  pending. 


Vincent  M.  D'Amico,  Wolt  C.  Stempel , 55  IBLA 
116  (1981) 

Vincent  M.  D'Amico  et  al.  v.  James  Watt 
et  al . , Civil  No.  81-2050.  Suit  pending. 


Estate  of  George  Daniels,  LA-1295  (Nov.  2,  1965) 

Elizabeth  Daniels  et  al.  v.  Johnson,  Supt., 
Osage  Indian  Agency,  & Udall,  Civil  No.  6443, 
N.D.  Okla.  Dismissed  with  prejudice,  Jan.  9, 
1967. 
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David  Excavating  Co.,  Inc.  (Petitioner)  v.  Office 
of  Surface  Mining  Reclamation  & Enforcement 
(Respondent) , 3 IBSMA  163  (1981);  3 IBSMA  215  (1981) 


David  Excavating  Co.  v.  James  Watt , Secre- 
tary of  the  Interior,  Civil  No.  EV-81-171-C, 
S.D.  Ind.  Suit  pending. 

David  Excavating  Co.  (Petitioner)  v.  Office  of 
Surface  Mining  Reclamation  & Enforcement 
(Respondent) , 4 IBSMA  2 (1982) 


David  Excavating  Co.  v.  Secretary  of  the 
Interior , Civil  No.  EV-82-40-C,  S.D.  Ind. 
Suit  pending. 

Susan  Dawson,  35  IBLA  123  (1978) 


Susan  Dawson  v . Cecil  Andrus,  Secretary  of 
the  Interior , Civil  No.  C78-167,  D.  Wyo. 
Judgment  for  defendant,  Mar.  22,  1979; 
appeal  filed  Apr.  17,  1979. 


Oma  Belle  Day  et  al.,  AA-5702  (Dec.  30,  1969) 


Oma  Belle  Day  v.  Walter  J.  Hickel  et  al., 
Civil  No.  A-9-70,  D.  Alaska.  Judgment  for 
defendant,  Feb.  19,  1971;  aff'd,  481  F.2d 
473  (9th  Cir.  1973);  no  petition. 


John  C.  deArmas , Jr.,  P.  A.  McKenna,  63  I.D.  82 
(1956) 


Patrick  A.  McKenna  v.  Clarence  A.  Davis , 
Civil  No.  2125-56.  Judgment  for  defendant, 
June  20,  1957;  aff 'd,  259  F.2d  780  (1958); 
cert,  denied,  358  U.S.  835  (1958). 


Wayne  E.  DeBord  et  al.,  50  IBLA  216  (1980) 


Paul  H.  Landis  et  al.  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  & his  officers, 
employees  & agents,  to-wit  et  al.,  Civil 
No.  80-2110,  D.  Idaho.  Suit  pending. 


H.  R.  Delasco , 39  IBLA  194,  84  I.D.  192  (1979); 
Blanche  V.  White,  40  IBLA  152,  85  I.D.  408  (1979) 

Stewart  Capital  Corp.  et  al.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil 
No.  C79-123,  D.  Wyo.  Aff'd  in  part, 
rev  'd  in  part,  Apr.  24,  1980;  appeal 
withdrawn. 


Wilbur  G.  Desens  et  al.,  54  IBLA  271  (1981) 


Wilbur  G.  Desens  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al..  Civil 
No.  C81-0213,  D.  Wyo.  Suit  pending. 


Geosearch,  Inc.  v.  James  G.  Watt , Secre- 
tary of  the  Interior,  et  al.,  Civil  No. 
C81-0214,  D.  Wyo.  Suit  pending. 


Richard  J.  DiMarco , 53  IBLA  130  (1981) 


Richard  J.  DiMarco  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al., 
Civil  No.  81-2243.  Suit  pending. 


Dinco  Coal  Sales,  Inc.,  4 IBSMA  35,  89  I.D.  113 
(1982) 


Mary  DeBord  et  al.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  & Dinco  Coal 
Sales,  Inc.,  Civil  No.  82-99,  D.  Ky. 
Suit  pending. 


Carol  Dolezal , 56  IBLA  52  (1981) 


Henry  A.  Alker  v.  James  Watt  & Carol 
Dolezal,  Civil  No.  81-0847,  D.N.M. 
Suit  pending. 

Downtown  Properties,  Inc,  v.  Area  Dir., 
Sacramento  Area  Office,  Bureau  of  Indian 
Affairs,  8 IBIA  248  (1981) 


Downtown  Properties,  Inc,  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  et  al.,  Civil 
No.  80-1724-N(M) , S.D.  Cal.  Suit  pending. 


Downtown  Properties,  Inc,  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  et  al . , Civil  No. 
81-0835-N(H) , S.D.  Cal.  Suit  pending. 


The  Dredge  Corp.,  64  I.D.  368  (1957); 

65  I.D.  336  (1958) 

The  Dredge  Corp.  v.  J.  Russell  Penny,  Civil 
No.  475,  D.  Nev.  Judgment  for  defendant. 

Sept.  9,  1964;  aff'd,  362  F.2d  889  (9th  Cir. 
1966);  no  petition.  See  also  Dredge  Co.  v. 
Husite  Co.,  369  P.2d  676  (1962);  cert,  denied, 
371  U.S.  821  (1962). 
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Drummond  Coal  Co.,  2 IBSMA  96,  87  I.D.  196  (1980)  Lawrence  Edwards,  A-30696,  A-30705  (Apr.  21,  1967) 


Drummond  Coal  Co.  v.  Cecil  D.  Andrus  et  al.. 
Civil  No.  C-V-80-M-0829 , N.D.  Ala.  Judgment 
for  plaintiff,  Apr.  20,  1981. 


Lawrence  E.  Dye,  57  IBLA  360  (1981) 

Lawrence  E.  & Claire  E.  Dye  v.  James  G.  Watt 
et  al.,  Civil  CIV-81-982-HB,  D.N.M.  Suit 
pending . 

Alfred  L.  Easterday,  34  IBLA  195  (1978);  Donald  W. 
Coyer  (Appellant),  Alfred  L.  Easterday  (Appel- 
lee^ 36  IBLA  181  (1978);  50  IBLA  306  (1980) 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & Alfred  L.  Easterday,  & J.  Roe, 
Civil  No.  C78-104,  D.  Wyo. 

Donald  W.  Coyer  & Fred  L«  Engle,  d/b/a  Resource 
Service  Co,  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Alfred  L.  Easterday,  & J.  Roe, 
Civil  No.  C78-213 , D.  Wyo. 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & Wyo.  State  Office,  Bureau  of 
Land  Management , Civil  No.  C78-214,  D.  Wyo. 

Above  actions  consolidated.  Remanded  to  Wyo. 
State  Office  Feb.  12,  1979;  order  of  dismissal 
filed  Feb.  13,  1979. 

Donald  W.  Coyer  & Fred  L.  Engle,  d/b/a  Resource 
Service  Co.  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & Wyo.  State  Office,  BLM, 

Civil  No.  C80-0372,  D.  Wyo.  Suit  pending. 


Eastern  Associated  Coal  Corp.,  82  I.D.  22  (1975) 

International  Union  of  United  Mine  Workers  of 
America  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  No.  75-1107,  U.S.  Ct.  of  Appeals, 
D.C.  Cir.  Dismissed  by  stipulation,  Oct.  29, 
1975. 


Eastern  Associated  Coal  Corp.,  82  I.D.  311  (1975) 

United  Mine  Workers  of  America  v.  Interior 
Board  of  Mine  Operations  Appeals,  No.  75-1727, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Petition  for 
Review  withdrawn,  July  28,  1975. 

Eastern  Associated  Coal  Corp.,  82  I.D.  506  (1975); 
On  Reconsideration,  83  I.D.  425  (1976);  aff'd  en 
banc,  976);  83  I.D.  695  (1976);  7 IBMA  152  (1976) 

United  Mine  Workers  of  America  v.  Cecil  D. 
Andrus , No.  77-1090,  U.S.  Ct.  of  Appeals, 

D.C.  Cir.  Voluntary  dismissal,  Apr.  4,  1977. 


Eastover  Mining  Co.,  2 IBSMA  5,  87  I.D.  9 (1980) 

Eastover  Mining  Co.  v.  Cecil  D.  Andrus  et 
al. , Civil  No.  80-17,  E.D.  Ky.  Suit  pending. 


Lawrence  Edwards  v.  Stewart  Udall , Civil  No. 
2714,  D.  Mont.  Rev  'd  & remanded,  Nov.  18, 

1968;  stipulation  for  dismissal  & order  filed 
Aug . 4 , 1970. 

Wesley  Laverne  Edwards  v.  Paul  Unruh,  33  IBLA  277 
(1978) 

Wesley  Laverne  Edwards  v.  U.S.,  Cecil  Andrus, 
Secretary  of  the  Interior,  E.  I.  Rowland, 

Nevada  State  Dir.,  Bureau  of  Land  Manage- 
ment, & Paul  Unruh,  Civil  No.  77-0050  BRI, 

D.  Nev.  Judgment  for  defendant,  Oct.  31, 

1978;  appeal  filed  Dec.  27,  1978. 

Martha  E.  Ehbrecht , 62  IBLA  382  (1982) 

Martha  E,  Ehbrecht  v.  Dept,  of  the  Interior 
et  al . , Civil  No.  82-1329.  Suit  pending. 

Riter  Ekker,  Kerry  Ekker , 38  IBLA  277  (1978) 

Riter  & Kerry  Ekker  v.  Cecil  Andrus  & BLM, 

Civil  No.  C-80-180A,  Utah.  Suit  pending. 

Appeal  of  Eklutna,  Inc.,  1 ANCAB  165,  83  I.D.  500 
(1976) 

State  of  Alaska  v.  Alaska  Native  Claims 
Appeal  Board  et  al.,  Civil  No.  A76-236,  D. 
Alaska.  Suit  pending. 

Heldina  Eluska,  21  IBLA  292  (1975) 

Heldlna  Eluska,  Individ.  & on  behalf  of  all 
others  similarly  situated  v.  Thomas  Kleppe, 
Individ.  & in  his  official  capacity  as  Secre- 
tary of  the  Interior,  Civil  No.  A-76-26  CIV, 

D.  Alaska.  Remanded  for  exhaustion  of  admin- 
istrative remedies;  reconsideration  denied, 

Dec.  10,  1976;  appeal  dismissed;  judgment  deny- 
ing plaintiffs'  motion  for  summary  judgment  & 
remanding  case  to  Agency,  Apr.  20,  1977; 
appeal  dismissed  without  prejudice,  Dec.  11, 
1978. 

H.  J.  Enevoldsen , 44  IBLA  70,  86  I.D.  643  (1979) 

H.  J.  Enevoldsen  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Glenna  M.  Lane,  Chief,  O&G 
Section,  Wyo.  State  Office,  BLM,  & Shackelford 
Reeder , Civil  No.  C80-0047,  D.  Wyo.  Suit 
pending. 

Henry  J.  Ernst,  A-27196  (Nov.  7,  1955) 

Henry  J.  Ernst  v.  Secretary  of  the  Interior, 
Civil  No.  9303,  D.  Alaska.  Return  of  service 
quashed  & complaint  dismissed,  Dec.  28,  1956 
(opinion);  aff'd,  244  F.2d  344  (9th  Cir.  1957). 

David  H.  Evans  v.  Ralph  C.  Little,  A-31044  (Apr.  10, 
1970);  1 IBLA  269,  78  I.D.  47  (1971) 

David  H.  Evans  v.  Rogers  C.  B.  Morton,  Civil 
No.  1-71-41,  D.  Idaho.  Order  granting  motion 
of  Ralph  C.  Little  for  leave  to  intervene  as  a 
party  defendant  issued  June  5,  1972.  Judgment 
for  defendants,  July  27,  1973;  af f 'd , Mar.  12, 
1975;  no  petition. 
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Elsie  V.  Farington,  9 1BLA  191  (1973) 

Elsie  V.  Farington  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  S2768, 

E.  D.  Cal.  Dismissed  with  prejudice,  Dec.  5, 
1973  (opinion);  no  appeal. 

John  Jo  Farrelly  et  al.,  62  I.D.  1 (1955) 

John  J.  Farrelly  & The  Fifty-One  Oil  Co.  v. 
Douglas  McKay,  Civil  No.  3037-55.  Judgment 
for  plaintiff,  Oct.  11,  1955;  no  appeal. 

Ralph  G.  Faulkner  et  al.,  26  IBLA  110  (1976) 

Ralph  G.,  John  L. , Laura  Jo,  R.  Fred,  & 

Susan  L.  Faulkner  v.  Thomas  S.  Kleppe , 
Secretary  of  the  Interior,  Curt  Berklund, 
Director,  Bureau  of  Land  Management,  et  al., 
Civil  No.  1-77-99,  D.  Idaho.  Judgment  for 
defendant,  Nov.  16,  1979;  appeal  filed 
Jan.  10,  1980. 

Federal  Energy  Corp. , 51  IBLA  144  (1980) 

Federal  Energy  Corp.  v.  U.S,  Dept,  of  the 
Interior , Civil  No.  81-0433.  Voluntary 
dismissal,  Apr.  27,  1981. 

Milton  D.  Feinberg,  Benson  J.  Lamp,  37  IBLA  39, 

85  I.D.  380  (1978);  On  Reconsideration,  40  IBLA 
222,  86  I.D.  234  (1979) 

Benson  J.  Lamp  v.  Cecil  Andrus , Secre- 
tary of  the  Interior,  James  L.  Burski , 

Douglas  E.  Henriques , & Edward  W.  Stuebing, 
Admin.  Judges,  IBLA,  Civil  No.  79-1804. 
Dismissed  as  to  defendant  Feinberg,  Mar.  17, 
1981. 

Chester  H.  Ferguson  et  al . , 20  IBLA  224  (1975) 

Chester  H.  Ferguson,  Stella  Ferguson  Thayer  & 
Howell  L.  Ferguson  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
75-404-Civ-T-K,  M.D.  Fla.  Dismissed  without 
prejudice,  July  16,  1975. 

Administrative  Appeal  of  Hannah  Finnesand,  A 
Native  Alaska  Indian  v.  Comm'r  of  Indian 
Affairs,  3 IBIA  263  (1971) 

Hannah  Finnesand  & Flora  Rondeau  for  them- 
selves & all  others  similarly  situated,  & 
Flora  Rondeau  as  next  friend  for  Deborah 
Rondeau,  Mitchell  Rondeau  & David  Rondeau  for 
themselves  & all  others  similarly  situated 
v.  Rogers  C.  B.  Morton  et  al.,  Civil  No. 
A75-42,  D.  Alaska.  Consent  decree  approved 
by  the  Judge. 

Thomas  R.  Flicklnger,  40  IBLA  53  (1979); 

Pamela  W.  Kay,  40  IBLA  240  (1979); 

Robert  B.  Coen,  41  IBLA  55  (1979) 

Robert  J.  Ahrens,  Harry  Alatchanian, 

Jon  Arney,  Peter  R.  Brant,  Helen  D. 

Coen,  Robert  B.  Coen,  & Jack  P.  Corsi, 
et  al . v.  Cecil  Andrus,  Secretary  of 
the  Interior , Civil  No.  C79-166,  D.  Wyo. 
Judgment  for  plaintiff. 

Joel  Held  v.  Cecil  Andrus , Secretary  of  the 
Interior,  Frank  Gregg,  Dir.  BLM,  Civil  No. 
CA-80-0133-G,  N.D.  Tex.  Suit  pending. 


Foote  Mineral  Co.,  34  IBLA  285;  85  I.D.  171  (1978) 

Foote  Mineral  Co.  v.  Cecil  D.  Andrus,  Individ. 

& as  Secretary  of  the  Interior,  H.  William 
Menard,  Individ.  & as  Dir.,  Geological  Survey, 

& Murray  T.  Smith,  Individ.  & as  Area  Mining 
Supervisor,  Geological  Survey,  Civil  No . LV- 
78-141  RDF,  D.  Nev.  Dismissed  without  prejudice 
Nov.  15,  1979.  No  appeal. 

Foote  Mineral  Co.  v.  U.S. , Ct.  Cl.  No.  12-78. 
Suit  pending. 


Carl  E.  Forsberg  et  al.,  A-29158  et  al.,  (Aug.  19, 
1963) 

Carl  E.  Forsberg  v.  Stewart  L.  Udall,  Civil 
No.  63-472,  D.  Or.  Judgment  for  defendant, 

255  F.  Supp.  382  (1966);  appeal  dismissed, 

Oct.  13,  1966.  See  Linn  Land  Co.  v.  Stewart  L. 
Udall. 


Administrative  Appeal  of  Fort  Berthold  Land  & 
Livestock  Ass*n  v . Area  Dir . , Aberdeen  Area 
Office,  Bureau  of  Indian  Affairs,  8 IBIA  90, 
87  I.D.  201  (1980) 

Edward  S.  Danks , John  Fredericks,  Maurice 
Danks , et  al.  v . Harrison  Fields,  Acting 
Supt.  of  Fort  Berthold  Indian  Reservation, 
et  al.,  Civil  No.  A4-80-39,  D.N.D.  Suit 
pending . 


Robert  K.  Foster  et  al.,  A-29857  (June  15,  1964) 

Robert  K.  Foster  et  al . v.  Manager,  Riverside 
Land  Office,  et  al.,  Civil  No.  64-1110-WM,  S.D. 
Cal.  Judgment  for  defendant,  296  F.  Supp. 

1348  (1966);  no  appeal. 


T.  Jack  Foster,  75  I.D.  81  (1968) 

Gladys  H.  Foster,  Executrix  of  the  Estate  of 
T.  Jack  Foster  v . Stewart  L.  Udall,  Boyd  L. 
Rasmussen , Civil  No.  7611,  D.N.M.  Judgment 
for  plaintiff,  June  2,  1969;  no  appeal. 

Franco  Western  Oil  Co.  et  al.,  65  I.D.  316,  427 
(1958) 

Raymond  J.  Hansen  v.  Fred  A.  Seaton,  Civil  No. 
2810-59.  Judgment  for  plaintiff,  Aug.  2,  1960 
(opinion);  no  appeal. 

See  Safarik  v.  Udall,  304  F.2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 

Myrtle  A.  Freer  et  al.,  A-29221  (Apr.  2,  1963) 

Willis  W.  Ritter  v . Rogers  C.  B.  Morton  et  al.. 
Civil  No.  1-70-74,  D.  Idaho.  Judgment  for 
plaintiff,  Nov.  14,  1972. 

Fuel  Resources  Development  Co.,  43  IBLA  19 
(1979) 

Fuel  Resources  Development  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Dale  R. 
Andrus,  Dir,  of  the  Colo.  State  Office,  BLM, 
et  al. , Civil  No.  79-1639,  D.  Colo.  Suit 
pending . 
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Harold  W.  Fullerton,  46  IBLA  116  (1980) 

Harold  W.  Fullerton,  v . Cecil  Andrus, 

Secretary  of  the  Interior,  Civil  No. 

80-22-M,  D.  Mont.  Judgment  for  defendant. 

Mar.  23,  1981. 

Coral  V.  Funderburg,  A-30514  (June  34,  1966) 

Coral  V.  Funderburg  v.  Stewart  L.  Udall  et 
al » , Civil  No.  2818  ND,  S.D.  Cal.  Dismissed 
with  prejudice,  Feb.  15,  1967;  af f 'd , 396  F.2d 
638  (9th  Cir.  1968);  no  petition. 

Gabbs  Exploration  Co.,  67  I.D.  160  (1960) 

Gabbs  Exploration  Co.  v.  Stewart  L.  Udall, 
Civil  No.  219-61.  Judgment  for  defendant, 

Dec.  1,  1961;  aff'd,  315  F.2d  37  (1963); 
cert,  denied,  375  U.S.  822  (1963). 

Bernard  J.  & Myrle  A.  Gaffney,  A-30327  (Oct.  28, 
1965) 

Bernard  J.  & Myrle  A.  Gaffney  v.  Stewart  L. 
Udall , Civil  No.  3-66-22,  D.  Minn.  Stipulated 
dismissal  without  prejudice,  Jan.  17,  1969;  no 
appeal. 

D.  R.  Gallagher,  54  IBLA  72  (1981) 

D.  R.  Gallagher  v . U.S.,  James  G.  Watt, 
Secretary  of  the  Interior,  Robert  Burford, 
Dir.,  BLM,  Civil  No.  C81-505J,  D.  Utah. 

Suit  pending. 

Estate  of  Temens  (Timens)  Vivian  Gardafee,  5 IBLA 
113,  83  I.D.  216  (1976) 

Confederated  Tribes  & Bands  of  the  Yakima 
Indian  Nation  v.  Thomas  Kleppe,  Secretary  of 
the  Interior,  & Erwin  Ray,  Civil  No.  C-76-200, 

E. D.  Wash.  Suit  pending. 


Stanley  Garthofner,  Duvall  Bros.,  67  I.D.  4 (1960) 

Stanley  Garthofner  v.  Stewart  L.  Udall,  Civil 
No.  4194-60.  Judgment  for  plaintiff,  Nov.  27, 
1961;  no  appeal. 


Estate  of  Gei-kaun-mah  (Bert),  82  I.D.  408  (1975) 

Juanita  Geikaunmah  Mammedaty  & Imogene 
Geikaunmah  Carter  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  CIV 
75-1010-E,  W.D.  Okla.  Judgment  for  defen- 
dant, 412  F.  Supp.  283  (1976);  no  appeal. 

Uniform  Relocation  Assistance  Appeal  of  Sidney  Gelb, 
2 OHA  59  (1976) 

Sidney  Gelb  v.  Thomas  Kleppe,  Individ.  & 
officially  as  the  Secretary  of  Interior,  Civil 
No.  76-1931.  Suit  pending. 


General  Excavating  Co.,  67  I.D.  344  (1960) 

General  Excavating  Co.  v.  U.S.,  Ct . Cl.  No. 
170-62.  Dismissed  with  prejudice,  Dec.  16, 
1963. 


Estate  of  Walter  George  & Minnie  Racehorse  George 
Snipe , 9 IBIA  20  (1980) 

Charlotte  & Charlene  Hughes  v.  James  G.  Watt, 
Civil  No.  81-671-HB,  D.N.M.  Suit  pending. 

Geosearch,  Inc.,  IBLA  80-128.  Appeal  dismissed  by 
by  Order  dated  Jan.  2,  1980. 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C80- 
0084,  D.  Wyo.  Judgment  for  defendant, 

Oct.  15,  1980. 

Geosearch,  Inc.,  40  IBLA  267  (1979) 

Geosearch,  Inc,  v . Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al.,  Civil  No.  C- 
79-0593,  D.  Utah.  Judgment  for  defendant, 
Aug.  22,  1980;  no  appeal. 

Geosearch,  Inc.,  40  IBLA  401  (1979) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary  of  the  Interior,  et  al.,  Civil  No. 
C-79-350,  D.  Wyo.  Dismissed  for  want  of 
jurisdiction,  494  F.  Supp.  978  (1980);  no 
appeal . 

Geosearch,  Inc.,  41  IBLA  291  (1979);  James  Koch 
et  al.,  61  IBLA  235  (1982) 

Geosearch,  Inc.,  & Carrie  Garner  v.  Getty 
Oil  Co.  et  al.,  Civil  No.  82-1109.  Suit 
pending . 

James  Koch  & Resource  Service  Co.  v. 

James  G.  Watt  et  al . , Civil  No.  82-1189. 

Suit  pending. 

Geosearch,  Inc.,  47  IBLA  39  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary  of  the  Interior,  Maxwell  T,  Lieurance, 


State 

Dir.,  BLM,  Glenna  M. 

Lane , 

Chief , 

O&G 

Section,  Wyo.  State  Office 

, BLM, 

Warren 

R. 

Haas , 

Fed.  Energy  Corp.,  & 

Banner 

Oil  & 

Gas 

Ltd . , 

Civil  No.  C80-0205, 

D.  Wyo. 

Dismissed 

Feb. 

20,  1981. 

Geosearch,  Inc.,  48  IBLA  51  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary  of  the  Interior,  Maxwell  T.  Lieurance, 
State  Dir.,  Wyo.  State  Office,  et  al..  Civil 
No.  C-80-0258.  Dismissed,  Feb.  20,  1981. 

Geosearch,  Inc.,  48  IBLA  76  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary  of  the  Interior,  et  al . , Civil  No. 
C-80-0259 , D.  Wyo.  Dismissed,  Feb.  20,  1981 

Geosearch,  Inc.,  48  IBLA  333  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  et  al..  Civil  No. 
C-80-0292 , D.  Wyo.  Dismissed,  Feb.  20,  1981 

Geosearch,  Inc.,  49  IBLA  19  (1980) 

Geosearch,  Inc,  v.  Cecil  D.  Andrus  et  al . , 
Civil  No.  C-80-0300,  D.  Wyo.  Suit  pending. 
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Nelson  A.  Gerttula,  64  I.D.  225  (1957) 

Nelson  A.  Gerttula  v.  Stewart  L.  Udall,  Civil 
No.  685-60.  Judgment  for  defendant,  June  20, 
1961;  motion  for  rehearing  denied,  Aug.  3, 

1961;  aff 'd,  309  F.2d  653  (1962);  no  petition. 

Charles  B.  Gonsales,  A-27944  (Apr.  22,  1959) 

Charles  B.  Gonsales  v.  Frederick  A.  Seaton, 
Civil  No.  2497-59.  Plaintiff’s  amended  com- 
plaint dismissed  with  prejudice,  Jan.  12, 

1962;  no  appeal. 

Charles  B.  Gonsales  et  al.,  Western  Oil  Fields, 

Inc.,  et  al„,  69  I.D.  236  (1962) 

Pan  American  Petroleum  Corp.  & Charles  B. 
Gonsales  v.  Stewart  L.  Udall,  Civil  No.  5246, 
D.N.M.  Judgment  for  defendant,  June  4,  1964; 
aff ’d,  352  F„ 2d  32  (10th  Cir.  1965);  no 
petition. 

Charles  B.  Gonsales,  A-29010  (Mar.  27,  1963) 

Charles  B.  Gonsales  v.  Stewart  L.  Udall,  Civil 
No.  5378  D.N.M.  Dismissed  with  prejudice, 

Nov.  12,  1963. 

John  Gonzales,  A-30604  (Sept.  26,  1968) 

John  Gonzales  v.  Stewart  Udall , Civil  No. 
A-128-68,  D.  Alaska.  Order  to  Stay  Proceedings 
for  6 months  filed  June  3,  1970;  judgment  for 
plaintiff,  June  30,  1972;  upon  stipulation  of 
the  parties,  appeal  dismissed,  Nov.  30,  1972. 

Charles  Goodrich,  60  IBLA  25  (1981) 

Charles  Goodrich  v.  James  Watt , Civil  No.  82- 
0405.  Suit  pending. 

James  C.  Goodwin,  80  I.D.  7 (1973) 

James  C.  Goodwin  v.  Dale  R.  Andrus , State 
Dir.,  Bureau  of  Land  Management,  Burton  W. 
Silcock,  Dir.,  Bureau  of  Land  Management, 

& Rogers  C.  B.  Morton,  Secretary  of  the 
Interior , Civil  No.  C-5105,  D.  Colo.  Dis- 
missed, Nov.  29,  1975  (opinion);  appeal 
dismissed,  Mar.  9,  1976. 

Ray  Granat  et  al.,  25  IBLA  115  (1976) 

Ray  Granat  v.  Thomas  S.  Kleppe  & the  Dept, 
of  the  Interior , Civil  No.  C 76-274, 

D.  Utah.  Suit  pending. 

Estate  of  George  Green,  IA-T-11  (June  7,  1968) 

Lillian  Crenshaw  et  al.  v.  Secretary , Civil 
No.  68-317,  W.D.  Okla.  Dismissed,  Feb.  4, 

1969;  no  appeal. 

LaVonne  E.  Grewell , 23  IBLA  190  (1976) 

LaVonne  V.  Grewell  v.  Thomas  S.  Kleppe,  Sec- 
retary of  the  Interior,  Civil  No.  C76-602V, 

W.D.  Wash.  Judgment  for  defendant,  May  9, 

1978;  appeal  filed  July  18,  1978. 


Grindstone  Butte  Project,  18  IBLA  16  (1974); 

24  IBLA  49  (1976) 

Grindstone  Butte  Project  et  al.  v.  Thomas  S . 
Kleppe,  Secretary  of  the  Interior,  Curt 
Berklund,  Dir.  of  the  Bureau  of  Land  Manage- 
ment , et  al . , Civil  No.  1-76-173,  D.  Idaho. 
Judgment  for  plaintiff,  Sept.  8,  1977;  rev'd 
638  F. 2d  100  (9th  Cir.  1981). 


Estate  of  James  Growing  Thunder,  Fort  Peck 
Allottee  No.  2210,  Deceased,  3 IBIA  18  (1974) 

Nancy  Growing  Thunder  & Vernon  Growing  Thunder , 
Minors , by  & through  their  next  friend  & 

Guardian  Ad  Litem,  Dale  Running  Bear  v.  Rogers 
Morton,  Individ.  & as  Secretary  of  the  Interior, 
et  al..  Civil  No.  74-73  BLG,  D.  Mont.  Dismissed, 
Mar.  15,  1976. 

Celeste  C.  Grynberg,  Dean  G.  Smernoff,  44  IBLA  197 
(1979) 

Celeste  C.  Grynberg  & Dean  G.  Smernoff  as  Co- 
Trustees  for  the  Stephen  Mark  Grynberg  Trust 
v.  Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Dale  R.  Andrus,  Colo.  State  Dir.,  BLM,  IBLA, 
Joseph  W.  Goss  & Joan  B.  Thompson,  Judges 
thereof , Civil  No.  79-1771,  D.  Colo.  Judgment 
for  defendant,  Jan.  20,  1981;  appeal  filed 
Feb.  11,  1981. 


Gulf  Oil  Corp.,  69  I.D.  30  (1962) 

Southwestern  Petroleum  Corp.  v.  Stewart  L. 

Udall , Civil  No.  2209-62.  Judgment  for 
defendant,  Oct.  19,  1962;  aff 'd , 325  F.2d 
633  (1963);  no  petition. 

Gulf  Oil  Corp.  et  al.,  21  IBLA  1 (1975) 

Gulf  Oil  Corp.  & Mobil  Oil  Corp.  v.  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al«, 
Civil  No.  75-2396,  Section  F,  E.D.  La.  Remanded 
to  the  Secretary  of  the  Interior  for  a hearing, 
Apr.  13,  1977. 


Thomas  V.  Gullo  & Joseph  L.  Randazzo,  29  IBLA  126 
(1977) 

Thomas  V.  Gullo  & Joseph  L.  Randazzo  v. 

Dept,  of  the  Interior,  Civil  No.  77-0869. 

Aff 'd,  Oct.  11,  1977. 

Ronald  M.  Guntert , Marion  G.  Guntert , 60  IBLA  200 
(1981) 

Ronald  M.  & Marion  G.  Guntert  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al..  Civil  No. 
CIVS-82-508-PCW,  E.D.  Cal.  Suit  pending. 


Gustav  Hirsch  Organization,  Inc.,  IBCA-175 
(Oct.  30,  1958) 

Gustav  Hirsch  Organization,  Inc,  v.  U.S., 
Ct.  Cl.  No.  416-59.  Compromised. 
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Guthrie  Electrical  Construction,  62  I.D.  280 
(1955);  IBCA-22  (Supp.)  (Mar.  30,  1956) 

Guthrie  Electrical  Construction  Co.  v.  U.S. , 

Ct . Cl.  No.  129-58.  Stipulation  of  settle- 
ment filed  Sept.  11,  1958.  Compromise  offer 
accepted  & case  closed  Oct.  10,  1958. 

Ottlin  D.  Haas,  61  IBLA  338  (1982) 

Ottlin  D.  Haas  v . Dept,  of  the  Interior 
et  al..  Civil  No.  82-1327.  Suit  pending. 

Walter  S.  Haas,  Jr.,  55  IBLA  283  (1981) 

Walter  S.  Haas,  Jr.  v.  James  Watt  et  al. 

Civil  No.  81-816,  D.  Or.  Suit  pending. 

L.  H.  Hagood  et  al. , 65  I.D.  405  (1958) 

Edwin  Still  et  al.  v.  U.S. , Civil  No.  7897, 

D.  Colo.  Compromise  accepted. 

Estate  of  Charles  Hall,  Sr.,  8 IBIA  53  (1980) 

Charles  Hall,  Jr.  & Ruby  Martin  Archdale 
v.  Cecil  Andrus,  Individ.  & as  Secretary 
of  the  Interior,  Civil  No.  CV-80-67-GF, 

D.  Mont.  Suit  pending. 

William  Hall  et  al.,  A-30849;  A-30852;  A-30857 
(Sept.  16,  1968) 

William  Hall  & Diane  Hall  v.  Secretary  of  the 
Interior , Civil  No.  A-169-68,  D.  Alaska.  Dis- 
missed, July  25,  1969;  no  appeal. 

Lester  J.  Hamel,  A-28830  (Sept.  17,  1962) 

Lester  J.  Hamel  v.  Neal  D.  Nelson  et  al., 

Civil  No.  8565,  N.D.  Cal.  Judgment  for 
defendant,  Dec.  13,  1963  (opinion);  judg- 
ment entered  Feb.  11,  1964;  appeal  docketed 
Feb.  14,  1964;  dismissed  by  plaintiff, 

Mar.  20,  1964. 


Albert  Hanan  et  al.;  J.  A.  Jack  & Sons,  Inc.;  & 
Hemphill  Brothers,  Inc.,  6 ANCAB  111  (1981) 

Sealaska  Corp.  v.  Secretary  of  the  Interior 
et  al.,  Civil  No.  A81-513  CIV,  D.  Alaska. 

Suit  pending. 

Raymond  J.  Hansen  et  al.,  67  I.D.  362  (1960) 

Raymond  J.  Hansen  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  3902-60.  Judgment  for  defendant, 
June  23,  1961;  aff'd,  304  F.2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 


Raymond  J.  Hansen,  A-30179  (Mar.  5,  1965) 

Mary  L.  Brandt  & Natalie  Z.  Shell  v.  Stewart  L. 
Udall , Civil  No.  2659-ND,  S.D.  Cal.  Dismissed, 
Sept.  30,  1965;  amended  complaint  filed  Nov.  15, 
1965;  judgment  for  defendant,  June  7,  1966;  dis- 
missed for  lack  of  jurisdiction,  Nov.  15,  1967; 
judgment  for  defendants.  Mar.  26,  1968;  rev'd, 
427  F. 2d  53  (9th  Cir.  1970);  no  petition" 

Mary  L.  Brandt  & Natalie  Z.  Shell  v.  Stewart  L. 
Udall,  Civil  No.  2715-ND,  S.D.  Cal.  Dismissed, 
Dec.  3,  1965. 

Beverly  Harrell,  12  IBLA  276  (1973) 

Beverly  Harrell  v.  A.  John  Hlllsamer,  Chief 
of  Land  & Minerals  Operations,  Bureau  of  Land 
Management  for  Nevada,  & E.  I,  Rowland,  State 
Dir.,  Bureau  of  Land  Management,  Nevada,  Civil 
No.  CIV-LV-2137,  RDF,  D.  Nev.  Dismissed, 

Dec.  7,  1973;  motion  for  new  trial  denied, 

Feb.  6,  1974;  no  appeal. 

Royal  Harris,  45  IBLA  87  (1980) 

Royal  Harris,  James  Friedman  & Stu  Mach  v. 

U.S.,  Cecil  Andrus,  Secretary  of  the  Interior, 
George  Gustafson,  Townsite  Trustee  for  the 
State  of  Alaska,  Civil  No.  A80-174-Civ . , 

D.  Alaska.  Suit  pending. 

Virgil  T.  Hartquist , 51  IBLA  356  (1980) 

Virgil  T.  Hartquist  v.  James  G.  Watt, 

Secretary  of  the  Interior,  Civil  No. 

81-319,  D.  Colo.  Suit  pending. 

Paul  Harvey  et  al.,  A-30552  (June  24,  1966) 

Paul  Harvey,  Grace  Ernest  & Lalo  Enriquez 
v.  Stewart  L.  Udall,  Civil  No.  6753,  D.N.M. 
Judgment  for  defendant,  Jan.  25,  1967;  aff’d, 

384  F.2d  883  (10th  Cir.  1967);  no  petition. 

Hat  Ranch,  Inc.,  27  IBLA  340,  83  I.D.  542  (1976) 

Hat  Ranch,  Inc,  v.  Thomas  Kleppe  et  al., 

Civil  No.  76-668M,  D.N.M.  Remanded  to  the 
Interior  Board  of  Land  Appeals,  June  2, 

1978;  appeal  dismissed  for  lack  of  juris- 
diction, Oct.  18,  1978. 

Billy  K.  Hatfield  et  al.  v.  Southern  Ohio  Coal  Co., 

82  I.D.  289  (1975) 

District  6 United  Mine  Workers  of  America  et 
al . v . U.S.  Dept,  of  Interior  Board  of  Mine 
Operations  Appeals,  No.  75-1704,  U.S.  Ct.  of 
Appeals,  D.C.  Cir.  Board’s  decision  aff’d, 

562  F . 2d  1260  (1977). 

Havlah  Group,  60  IBLA  349  (1981) 


Robert  Schulein  v.  Stewart  L.  Udall,  Civil  No.  Havlah  Group,  a Partnership  & Gerald  P. 
4131-60.  Judgment  for  defendant,  June  23,  Kooyers  v.  Watt , Civil  No.  CIV-82-1018, 
1961;  aff’d,  304  F.2d  944  (1962);  no  petition.  D.  Idaho.  Suit  pending. 
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Headwaters  Ass'n  (Protestant-Appellant),  Cabax  Mills 
et  al.  ( Intervenors) , IBLA  76-68,  remanded  to  Bureau 
of  Land  Management  by  Order,  Oct.  21,  1975;  33  IBLA 
91  (1977);  Appeal  of  Harold  P.  Canady  et  al., 

29  IBLA  69  (1977);  Alan  Winter,  Elizabeth  Freeman, 
et  al.,  23  IBLA  343  (1976) 


Arthur  Downing,  Alan  Winter,  Alan  Troxler  & 
Headwaters  v . Kent  Frizzell,  Acting  Secretary 
of  the  Interior,  et  al.,  Civil  No.  75-1128, 

D.  Or.  Stipulated  dismissal,  Dec.  30,  1976. 


Thomas  D.  Hickey,  34  IBLA  86  (1978) 


Thomas  D.  Hickey  v.  U.S.,  Interior  Board  of 
Land  Appeals,  Cecil  D.  Andrus,  Secretary  of 
the  Interior,  & William  L.  Mathews,  State 
Dir.  (Idaho),  BLM,  Civil  No.  CIV  78-1142, 

D.  Idaho.  Suit  pending. 


Jesse  Higgins,  Paul  Gower  & William  Gipson  v. 
Old  Ben  Coal  Corp.,  81  I.D.  423  (1974) 


Jesse  Higgins  et  al.  v.  Cecil  D.  Andrus,  No. 
77-1363,  U.S.  Ct . of  Appeals,  D.C.  Cir . 
Dismissed  for  lack  of  jurisdiction,  June  20, 
1977. 


Hiko  Bell  Mining  & Oil  Co . , 24  IBLA  255  (1976) 


Hiko  Bell  Mining  & Oil  Co.,  a Utah  Corp.  v. 
Thomas  S.  Kleppe,  Secretary  of  the  Interior, 
Civil  No.  C 76-138,  D.  Utah.  Judgment  for 
plaintiff,  Apr.  4,  1978. 


The  Hoke  Co . , 3 IBSMA  7 (1981) 


The  Hoke  Co.  v.  U.S.  & James  Watt, 
Secretary  of  the  Interior,  Civil  No. 
81-0050-0(G) , W.D.  Ky.  Suit  pending. 


Holland  Livestock  Ranch  & John  J.  Casey,  52  IBLA 
326,  88  I.D.  275  (1981) 


Holland  Livestock  Ranch  et  al.  v.  U.S., 
James  Watt,  Secretary  of  the  Interior, 
et  al..  Civil  No.  CIV-R-81-68-BRT, 

D.  Nev.  Suit  pending. 


Kenneth  Holt,  an  Individual,  etc.,  68  I.D.  148 
(1961) 


Kenneth  Holt,  etc,  v.  U.S. , Ct . Cl.  No.  162-62. 
Stipulated  judgment,  July  2,  1965. 


Judicial  Review 

Home  Petroleum  Corp  et  al.,  54  IBLA  194,  88  I.D.  479 
(1981) 

Anthony  C.  Pagedas , Calvin  J.  Gillespie, 

Peter  G.  Sarantos , Thomas  C.  Pagedas, 

Donald  J.  Albrecht,  & Fred  L.  Engle,  dba 
Resource  Service  Center  v.  James  G.  Watt, 

Secretary  of  the  Interior,  Glenna  M.  Lane, 

Chief,  O&G  Sec.,  Wyo.  State  Office,  BLM, 

Civil  No.  C81-206,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc.  & M,  T.  McGregor  v . James  G. 

Watt  et  al . , Civil  No.  C81-0208,  D.  Wyo. 

Suit  pending. 

Hoover  & Bracken  Energies,  Inc.,  52  IBLA  27, 

88  I.D.  7 (1981) 

Hoover  & Bracken  Energies,  Inc,  v.  DPI , 

James  Watt,  Secretary,  Doyle  G.  Frederich, 

Acting  Dir.  U.S.  Geological  Survey  & 

Theodore  Krenzke , Pep.  Comm'r,  BIA,  Civil 
No.  CIV-81-461T,  W.D.  Okla.  Judgment  for 
plaintiff,  Nov.  18,  1981. 

Hope  Natural  Gas  Co ♦ , 70  I.D.  228  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L.  Udall, 

Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 

Udall  et  al . , Civil  No.  2109-63.  Judgment 
for  defendant,  Sept.  20,  1965;  per  curiam 
decision,  af f 'd , Apr.  28,  1966;  no  petition. 

Charles  House,  Mrs.  Leonard  Skinner,  33  IBLA  308  (1978) 

Charles  House  & Eleanor  Lee  Burnham,  as  Sole 
Heir  & Devisee  of  Geneva  Tullis  Skinner,  a.k.a. 
Mrs.  Leonard  Skinner,  Deceased  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  et  al., 

Civil  No.  CV-R-80-148-BRT,  D.  Nev.  Suit  pending. 

U.S.  v.  Charles  House,  Eleanor  Lee  Burnham,  as 
Sole  Heir  & Devisee  of  Geneva  Tullis  Skinner, 
a.k.a.  Mrs.  Leonard  Skinner,  Deceased,  Fargo 
Pacific  Rock  & Sand,  Inc.,  & Thiriot  Sand  & 

Gravel , Civil  No.  CIV-LV-81-89 , RDF,  D.  Nev. 

Actions  consolidated.  Suit  pending. 

Elbert  F.  Howey,  15  IBLA  208  (1974) 

Elbert  F.  Howey  v . Rogers  Morton,  Secretary 
of  the  Interior,  Civil  No.  A74-56,  D.  Alaska. 
Dismissed  with  prejudice,  Oct.  16,  1975 
(opinion);  no  appeal. 

Estate  of  Alvin  Hudson,  5 IBIA  174  (1976) 

David  Russell  Hudson  v.  U.S.,  Thomas  S. 

Kleppe,  Secretary  of  the  Interior, 

Veradine  Reed  Stearns,  Lois  Jean  Reed 
Saxton,  Mildred  Reed  Anderson,  Ivan  Stacy 
Reed  Cleveland,  Civil  No.  C76-227T,  W.D. 

Wash.  Dismissed  with  prejudice,  Mar.  6, 

1979;  aff’d,  Feb.  10,  1981. 
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Boyd  L.  Hulse  v.  William  H.  Griggs,  67  I.D.  212 
(1960) 

William  H»  Griggs  v.  Michael  T.  Solan,  Civil 
No.  3741,  D.  Idaho.  Stipulation  for  dismissal 
filed  May  15,  1962. 

Dan  H.  Hunter,  Ray  H.  Albrechtsen,  IBLA  70-79,  565 
(Order  of  Dismissal  dated  Feb.  22,  1973);  recon- 
sideration denied  by  Order,  June  1,  1973. 

Dan  H.  Hunter  & Mountain  States  Resources 
Corp.  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  Civil  No.  C-393-73,  D.  Utah. 

Judgment  for  Defendant,  Dec.  17,  1974;  aff'd, 

529  F. 2d  645  (10th  Cir.  1976);  no  petition. 

Ray  H.  Albrechtsen  & Mountain  States  Corp.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  C-392-73,  D.  Utah.  Judgment  for 
plaintiff,  Mar.  31,  1976;  rev'd  & remanded  with 
directions,  570  F.2d  906  (10th  Cir.  1978); 
cert,  denied,  Oct.  2,  1978. 

Stanley  W.  Hutchinson  v.  Clyde  W.  Bishop,  A-29693 
(May  4,  1964) 

Clyde  W.  Bishop  v.  Stewart  L.  Udall,  Civil  No. 
1-65-54,  D.  Idaho.  Judgment  for  plaintiff, 

July  7,  1966;  no  appeal. 

H & W Oil  Co. , 22  IBLA  313  (1975) 

H & W Oil  Co.  v.  Thomas  S.  Kleppe , Secretary 
of  the  Interior,  Civil  No.  763016,  E.D.  111. 
Judgment  for  defendant,  Nov.  29,  1976. 

John  V.  Hyrup , 15  IBLA  412  (1974) 

John  V.  Hyrup  v.  Rogers  C.  B.  Morton,  Civil  No. 
74-689,  D.  Colo.  Rev'd  & remanded  for  further 
admin,  proceedings,  406  F.  Supp.  214  (1976); 
appeal  filed  Jan.  14,  1976;  final  judgment 
entered  May  12,  1976;  appeal  filed  July  7, 

1976;  aff'd,  Nov.  7,  1977;  no  petition. 

Idaho  Desert  Land  Entries  - Indian  Hill  Group, 

72  I.D.  156  (1965);  U.S.  v.  Ollie  Mae  Shearman 
et  al.  - Idaho  Desert  Land  Entries  - Indian  Hill 
Group , 73  I.D.  386  (1966) 

Wallace  Reed  et  al.  v.  Dept,  of  the  Interior 
et  al..  Civil  No.  1-65-86,  D.  Idaho.  Order 
denying  preliminary  injunction.  Sept.  3,  1965; 
dismissed,  Nov.  10,  1965;  amended  complaint 
filed,  Sept.  11,  1967. 

U.S.  v.  Raymond  T.  Mlchener  et  al.,  Civil  No. 
1-65-93,  D.  Idaho.  Dismissed  without  preju- 
dice, June  6,  1966. 

U.S.  v.  Hood  Corp.  et  al..  Civil  No.  1-67-97, 

S.D.  Idaho. 

Civil  Nos.  1-65-86  & 1-67-97  consolidated. 

Judgment  adverse  to  U.S.,  July  10,  1970;  rev'd, 
480  F. 2d  634  (9th  Cir.  1973);  cert,  denied, 

414  U.S.  1064  (1973);  dismissed  with  prejudice 
subject  to  the  terms  of  the  stipulation, 

Aug.  30,  1976. 


Judicial  Review 

Inexco  Oil  Co.  et  al.,  54  IBLA  260  (1981) 

Janet  E.  MacCracken  & Fred  L.  Engle, 
d/b/a  Resource  Service  Co.  v.  James  G. 

Watt,  Secretary  of  the  Interior,  et  al., 

Civil  No.  C81-0212,  D.  Wyo.  Suit  pending. 

Geosearch,  Inc,  v.  James  Watt,  Secretary  of 
the  Interior,  et  al.,  Civil  No.  C81-0215, 

D.  Wyo.  Suit  pending. 

Appeal  of  Inter*Helo,  Inc.,  IBCA-713-5-68  (Dec.  30, 
1969),  82  I.D.  591  (1975) 

John  Billmeyer,  etc,  v.  U.S. , Ct.  Cl.  No. 
54-74.  Remanded  with  instructions  to  admit 
evidence,  May  30,  1975. 


Interpretation  of  Sec.  603  of  the  Federal  Land 
Policy  & Management  Act  of  1976  - Bureau  of 
Land  Management  (BLM)  Wilderness  Study, 

86  I.D.  89  (1979) 

Rocky  Mountain  Oil  & Gas  Ass'n  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior  & Leo 
Krulitz,  Solicitor  of  the  Interior,  Civil  No. 
C78-265,  D.  Wyo.  Judgment  for  plaintiff, 

Nov.  17,  1980;  appeal  filed,  Jan.  5,  1981. 

Interpretation  of  the  Submerged  Lands  Act,  71  I.D. 
20  (1964) 

Floyd  A,  Wallis  v.  Stewart  L.  Udall,  Civil  No. 
3089-63.  Dismissed  with  prejudice,  Mar.  27, 
1968. 


Estate  of  Cleveland  Iron  Shooter,  7 IBIA  212  (1979) 

Teresa  Ramirez,  Executor  of  Estate  of  Lola 
Ramirez  v.  Secretary  of  the  Interior,  Civil 
No.  79-L-293,  D.  Neb.  Suit  pending. 

Island  Creek  Coal  Co.,  1 IBSMA  316,  86  I.D.  724 
(1979) 

Island  Creek  Coal  Co.,  Rebel  Coal  Co.  v. 

Cecil  D.  Andrus  et  al.,  Civil  No.  80-3137, 

S.W.  W.  Va.  Suit  pending. 


C.  J.  Iverson,  82  I.D.  386  (1975) 

C.  J,  Iverson  v.  Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  & Dorothy  D.  Rupe , Civil 
No.  75-106-Blg,  D.  Mont.  Stipulation  for  dis- 
missal with  prejudice,  Sept.  10,  1976. 

J.  A.  Jones  Construction  Co.  et  al.,  IBCA-233 
(June  17,  1960) 

Palisades  Contractors  et  al.  v.  U.S. , Civil 
No.  2247,  D.  Idaho.  Settled. 

J.  A.  Terteling  & Sons,  64  I.D.  466  (1957) 

J.  A.  Terteling  & Sons  v.  U.S. , Ct.  Cl.  No. 
114-59.  Judgment  for  defendant,  390  F.2d 
926  (1968);  remaining  aspects  compromised. 
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J.  D.  Armstrong  Co.,  63  I.D.  289  (1956) 

J.  D.  Armstrong,  Inc.  v.  U. S , , Ct . Cl.  No. 

490-56.  Plaintiff's  motion  to  dismiss  peti- 
tion allowed,  June  26,  1959. 

Jensen-Rasmussen  et  al . , IBCA-363  (Mar.  14,  1963) 

Jensen-Rasmussen  & Co.  v.  U.S.,  Civil  No. 

5963,  W.D.  Wash.  Judgment  for  defendant, 

Feb.  24,  1964;  no  appeal. 

John  Walters  Coal  Co.  (Petitioner)  v.  Office  of 
Surface  Mining  Reclamation  & Enforcement, 
(Respondent),  3 IBSMA  238;  258;  259  (1981) 

John  Walters  Coal  Co.  v.  James  Watt  et  al., 

Civil  No.  81-129,  E.D.  Ky.  Suit  pending. 

Calvin  C.  Johnson,  35  IBLA  306  (1978) 

Calvin  C.  Johnson  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Paul  Howard,  Utah  State  Dir., 

BLM,  Morgan  S.  Jensen,  District  Manager  Kanab 
District,  Larry  Sip,  Area  Manager,  Vermilion 
Resource  Area,  Civil  No.  C-78-0377,  D.  Utah. 
Dismissed  with  prejudice,  Mar.  3,  1981. 

Dale  Johnson,  A-30806  (Sept.  17,  1968) 

Dale  Johnson  v.  Stewart  L.  Udall , Secretary 
of  the  Interior , Civil  No.  A-l 35-68,  D.  Alaska. 
Stipulated  dismissal,  Apr.  10,  1969;  no  appeal. 

M.  G.  Johnson,  78  I.D.  107  (1971); 

U.S.  v.  Menzel  G.  Johnson,  16  IBLA  234  (1974) 

Menzel  G.  Johnson  v.  Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior,  et  al.,  Civil  No. 
CN-LV-74-158,  RDF,  D.  Nev.  Judgment  for 
defendant,  Oct.  18,  1977;  aff 'd , Sept.  18, 

1980.  No  petition. 

Estate  of  Edward  Alpheus  Jones,  5 IBIA  138  (1976) 

Robert  Sam  v.  U.S.  et  al . , Civil  No.  76-0552. 
Dismissed  as  to  defendants  U.S.,  Dept,  of 
the  Interior  & the  Bureau  of  Indian  Affairs, 

July  30,  1976;  judgment  for  defendant  Robert  C. 
Snashall,  July  30,  1976. 

J.  T.  & W.  Coal  Co.  v.  Office  of  Surface  Mining 
Reclamation  & Enforcement,  3 IBSMA  283  (1981) 

J.  T.  & W.  Coal  Co.  v.  James  G.  Watt, 

Secretary  of  the  Interior,  Civil  No. 

81-195,  E.D.  Ky.  Suit  pending. 

June  Oil  & Gas,  Inc.,  Cook  Oil  & Gas,  Inc., 

41  IBLA  394,  86  I.D.  374  (1979) 

June  Oil  & Gas,  Inc.,  & Cook  Oil  & Gas,  Inc,  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
et  al. , Civil  No.  79-1334,  D.  Colo.  Judg- 
ment for  defendant,  Jan.  20,  1981;  appeal 
filed  Feb.  11,  1981. 

Kenneth  J.  Kadow  et  al . , A-30053  (Oct.  5,  1964) 

Kenneth  J.  Kadow  et  al . v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  Civil  No.  A-l-65, 

D.  Alaska.  Judgment  for  defendant,  Sept.  7, 

1967;  dismissed  for  lack  of  prosecution, 

Feb.  2,  1968;  no  petition. 


Judicial  Review 

Kaiser  Steel  Corp.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent) , 

1 IBSMA  184  (1979);  Kaiser  Steel  Corp.,  2 IBSMA 
158,  87  I.D.  324  (1980) 

Kaiser  Steel  Corp.  v.  Office  of  Surface  Mining 
& Enforcement,  Civil  No.  80-656-M,  D.N.M. 

Suit  pending. 

Carlyle  Kammerer,  Jr.,  et  al.,  47  IBLA  246  (1980) 

Milton  L.  Mounce  v . Cecil  D.  Andrus,  Secretary 
of  the  Interior,  & Maxwell  T.  Lieurance,  Wyo. 
State  Dir.,  BLM,  Civil  No.  C80-0240,  D.  Wyo. 
Suit  pending. 

Kanawah  Coal  Co.,  7 IBMA  234  (1977) 

Kanawah  Coal  Co.  v.  Cecil  D.  Andrus,  No. 
77-1089,  U.S.  Ct.  of  Appeals,  4th  Cir. 

Petition  for  review  denied,  553  F.2d  361 
(4th  Cir.  1977). 

Vivian  Sullivan  Karlson,  60  IBLA  10  (1981) 

Vivian  Sullivan  Karlson  v.  James  G. 

Watt , Civil  No.  82-172,  D.  Or.  Suit 
pending . 

R.  A.  Keans,  A-30183  (Feb.  16,  1965) 

R.  A,  Keans  v.  Stewart  L.  Udall  et  al.,  Civil 
No.  2648-ND,  S.D.  Cal.  Defendant's  motion  to 
dismiss  granted,  Nov.  22,  1965;  no  appeal. 

Estate  of  Kee-ah-tha-com-oke-quah , IA-974,  975 
(Sept.  16,  1965) 

D.  Q.  (Bill)  Couch  v.  Stewart  L.  Udall,  Civil 
No.  66-282,  W.D.  Okla.  Aff'd,  265  F.  Supp. 

848  (1967);  aff’d,  404  F.2d  97  (10th  Cir. 

1968) ; no  petition. 

Administrative  Appeal  of  Leo  M.  Kennerly,  Sr. 
v.  Billings  Area  Dir.,  Bureau  of  Indian 
Affairs,  8 IBIA  106  (1980) 

Leo  Kennerly,  Sr.  v . U.S.,  Cecil  Andrus 
et  al . , Civil  No.  CV-81-3-GP,  D.  Mont. 

Suit  pending. 

Kerr  McGee  Corp.,  Cabot  Corp.,  Felmont  Oil  Corp., 

& Case-Pomeroy  Corp.,  6 IBLA  108  (1972);  Petition 
for  reconsideration  denied,  May  14,  1974 

Kerr-McGee  Corp.,  Cabot  Corp.,  Felmont  Oil 
Corp.,  & Case-Pomeroy  Oil  Corp.  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  616-72.  Dismissed 
with  prejudice,  Oct.  22,  1974;  aff'd,  527  F.2d 
838  (1975);  no  petition. 

Estate  of  San  Pierre  Kilkaken  (Sam  E.  Hill), 

1 IBIA  299,  79  I.D.  583  (1972);  4 IBIA  242 
(1975) ; 5 IBIA  12  (1976) 

Christine  Sam  & Nancy  Judge  v.  Thomas  Kleppe , 
Secretary  of  the  Interior,  Civil  No.  C-76-14, 

E. D.  Wash.  Dismissed  with  prejudice. 

John  J.  King,  A-28543  (Oct.  13,  1960) 

John  J.  King  v.  Stewart  L.  Udall,  Civil  No. 
68-61.  Judgment  for  plaintiff,  Nov.  8,  1961; 
rev'd,  308  F.2d  650  (1962);  no  petition. 
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Suits  for  Judicial  Review 


John  J.  King  et  al.,  Fairbanks  033268,  033279 
(Sept.  25,  1964) 

John  J.  King  et  al.  v.  Stewart  L.  Udall,  Civil 
No.  2750-64.  Judgment  for  plaintiffs,  266  F. 

Supp.  747  (1967);  on  May  4,  1967,  a stipula- 
tion of  voluntary  dismissal  with  prejudice  sgd. 
by  the  plaintiffs  & all  other  parties. 

John  J.  King,  Dorothy  W.  King,  Fairbanks  034577 
(Oct.  26,  1965) 

John  J.  and  Dorothy  W.  King  v.  Stewart  L. 

Udall,  Civil  No.  A-6-66,  D.  Alaska.  Dismissed 
with  prejudice  Apr.  24,  1968. 

Barbara  G.  Kirk  & Marjorie  G.  Wright 
See  Dean  Kirk 

Dean  Kirk,  A-29018a  (Apr.  26,  1963),  Barbara  G. 

Kirk  & Marjorie  G.  Wright,  A-30022  (Aug.  20, 

1963) 

George  M.  Larsen  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  1651,  D.  Nev.  Stipulation  covering 
seven  land  entries;  four  are  dismissed  as  moot, 
three  are  dismissed  with  prejudice. 

Kirkpatrick  Oil  Co.,  32  IBLA  329  (1977) 

Kirkpatrick  Oil  & Gas  Co.  v.  U.S.  & Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil  No. 
CIV-77-1247E , D.  Okla.  Judgment  for  defendant 
Nov.  26,  1979;  appeal  filed  Jan.  18,  1980. 

Margaret  L.  & Allan  D.  Klatt,  23  IBLA  59  (1975) 

Margaret  L.  Klatt  v.  Thomas  S.  Kleppe,  Individ. 

& in  his  official  capacity  as  Secretary  of  the 
Interior,  et  al..  Civil  No.  A76-44  CIV,  D.  Alaska. 
Suit  pending. 

Anquita  L.  Kluenter  et  al , , A-30483,  Nov.  18,  1965 
See  Bobby  Lee  Moore  et  al. 


Leo  J.  Kottas,  Earl  Lutzenhiser,  73  I.D.  123  (1966) 

Earl  M.  Lutzenhiser  & Leo  J.  Kottas  v. 

Stewart  L.  Udall  et  al.,  Civil  No.  1371, 

D.  Mont.  Judgment  for  defendant,  June  7, 

1968;  aff 'd,  432  F.2d  328  (9th  Cir.  1970); 
no  petition. 

Max  L.  Krueger,  Vaughan  B.  Connelly,  65  I.D.  185 
(1958) 

Max  Krueger  v.  Fred  A.  Seaton,  Civil  No. 
3106-58.  Complaint  dismissed  by  plaintiff, 
June  22,  1959. 

James  M.  Krumtum  & Cale  M.  Shearer , A-30838 
(Dec.  21,  1967) 

James  M.  Krumtum  & Cale  M.  Shearer  v.  Udall 
et  al..  Civil  No.  6567,  D.  Ariz.  Judgment 
for  defendant,  Jan.  6,  1970;  no  appeal. 

Joseph  T.  Kurkowski,  15  IBLA  13  (1974) 

John  & Ruth  E.  Melcher  v.  Edwin  Zaidlicz, 
Montana  Dir,  of  the  Bureau  of  Land  Manage- 
ment, et  al. , Civil  No.  74-34-BLG,  D.  Mont. 
Dismissed  for  want  of  jurisdiction,  Sept.  4, 
1974;  dismissed,  Sept.  11,  1975. 


Marlin  D.  Kuykendall  v.  Phoenix  Area  Director  & 
Yavapai-Prescott  Tribe,  8 IBLA  76,  87  I.D.  189 
(1980) 

Yavapai-Prescott  Indian  Tribe  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  et  al., 

Civil  No.  CIV-80-464  PCT-CLH,  D.  Ariz. 

Suit  pending. 

Richard  M.  Lade,  as  Attorney  in  Fact  for  Santa  Fe 
Pacific  R.R. , A-29121  (Jan.  10,  1963) 

Richard  M.  Lade,  Attorney  in  Fact  for  Santa  Fe 
Pacific  R.  R.  v.  Udall  et  al . , Civil  No.  67-14, 
D.  Or.  Judgment  for  defendant,  295  F.  Supp. 

265  (1968);  aff'd,  432  F.2d  254  (9th  Cir. 

1970);  no  petition. 

Carolyn  W.  Laeser , 53  IBLA  336  (1981) 

Carolyn  W.  Laeser  v.  U.S.,  James  G.  Watt, 
Secretary  of  the  Interior,  & Robert  Burford, 
Dir,  of  BLM,  Civil  No.  C-81-0458J,  D.  Utah. 

Suit  pending. 

W.  Dalton  La  Rue,  Sr.,  69  I.D.  120  (1962) 

W.  Dalton  La  Rue,  Sr.  v . Stewart  L.  Udall, 

Civil  No.  2784-62.  Judgment  for  defendant, 

Mar.  6,  1963;  aff'd,  324  F.2d  428  (1963); 
cert,  denied,  376  U.S.  907  (1964). 

W.  Dalton  La  Rue,  Sr.  & Juanita  S.  La  Rue,  d/b/a 
Winnemucca  Ranch  (Appellants),  M.  S.  Land  & Live- 
stock Co.  ( Intervenor ) , 9 IBLA  208  (1973) 

W.  Dalton  La  Rue,  Sr.  & Juanita  S.  La  Rue  v. 
U.S.  & Rogers  C.  B.  Morton,  Secretary  of  the 
Interior,  et  al..  Civil  No.  R-2827,  D.  Nev. 
Judgment  for  defendant.  Mar.  12,  1974;  aff'd. 
Mar.  2,  1976;  rehearing  denied , Apr.  21,  1976; 
cert . denied , Nov.  1,  1976. 

Langdon  H.  Larwill  et  al.,  A-28697  (May  16,  1963) 

Pacific  Oil  Co.,  a Corp.  v.  Stewart  L.  Udall, 
Civil  No.  9406,  D.  Colo.  Judgment  for  defen- 
dant, 273  F.  Supp.  203  (1967);  aff'd, 

406  F.2d  452  (10th  Cir.  1969);  cert,  denied, 

395  U.S.  978  (1969). 

Donald  J.  Laughlin,  d/b/a/  Riverside  Resort  & 

Casino,  25  IBLA  41  (1976);  On  Reconsideration, 

26  IBLA  154  (1976) 

Donald  J.  Laughlin  v.  Thomas  S.  Kleppe,  Indi- 
vid. & as  Secretary  of  the  Interior,  Curt 
Berklund , Individ.  & as  Dir.,  Bureau  of  Land 
Management,  & H.  M.  Bruce,  Individ.  & as  Yuma 
District  Manager  of  the  BLM,  Civil  No.  76-237 
RDF,  D.  Nev.  Order  granting  motion  to  transfer 
case  to  Ariz.  granted.  May  4,  1977,  Civil  No. 
77-380-PHX-WPC,  D.  Ariz.  Suit  pending. 

River  Queen  Corp.,  an  Arizona  Corp.,  d/b/a 
River  Queen  Resort  v.  Thomas  S.  Kleppe,  Indi- 
vid.  & as  Secretary  of  Interior,  et  al . , 

Civil  No.  CIV  76-873  PCT-WPC,  D.  Ariz.  Suit 
pending. 

L.  B.  Samford,  Inc.,  74  I.D.  86  (1967) 

L.  B.  Samford,  Inc.  v.  U.S.,  Ct . Cl.  No. 

393-67.  Dismissed,  410  F.2d  782  (1969);  no 
petition. 
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James  R.  Learned  et  al.,  50  IBLA  416  (1981); 
reconsideration  denied,  Jan.  22,  1981 

James  R.  Learned  et  al.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  et  al«.  Civil  No. 
C81-0009,  D.  Wyo.  Suit  pending. 

Bruce  Lemaire,  63  IBLA  300  (1982) 

Bruce  Lemaire  v.  James  G.  Watt,  Civil  No. 
82-2069.  Suit  pending. 

Charles  Lewellen , 70  I.D.  475  (1963) 

Bernard  E.  Darling  v.  Stewart  L.  Udall,  Civil 
No.  474-64.  Judgment  for  defendant,  Oct.  5, 
1964;  appeal  voluntarily  dismissed,  Mar.  26, 
1965. 

Perley  M.  Lewis,  A-29572  (June  27,  1963) 

Perley  M.  Lewis  & Mildred  C.  Lewis  v. 

Stewart  L.  Udall,  Secretary  of  the  Interior, 
Civil  No.  5003  Phx. , D.  Ariz.  Judgment  for 
defendant,  July  31,  1967;  amended  judgment  for 
defendant,  May  28,  1968;  aff 'd,  427  F.2d  673 
(9th  Cir.  1970);  cert,  denied,  400  U.S.  992 
(1970). 

Perley  M.  Lewis  & Mildred  C.  Lewis,  A-28707 
(Dec.  30,  1963) 

Perley  M.  Lewis  et  ux.  v.  Stewart  L.  Udall  et 
al . , Civil  No.  5451  Phx.,  D.  Ariz.  Judgment 
for  defendant.  Mar.  22,  1966;  af f 'd , 374  F.2d 
180  (9th  Cir.  1967);  no  petition. 

Administrative  Appeal  of  Ruth  Pinto  Lewis  v.  Supt . 
of  the  Eastern  Navajo  Agency,  4 IBIA  147,  82  I.D. 
521  (1975) 

Ruth  Pinto  Lewis,  Individ.  & as  the  Adminis- 
tratrix of  the  Estate  of  Ignacio  Pinto  v. 
Thomas  S.  Kleppe , Secretary  of  the  Interior,  & 
U.S. , Civil  No.  CIV-76-223  M,  D.N.M.  Judgment 
for  plaintiff,  July  21,  1977;  no  appeal. 

Milton  H.  Lichtenwalner , A-28909  et  al.  (June  15, 
1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2932-62.  Judgment  for  defendant,  July  15, 
1963;  no  appeal. 


Milton  H.  Lichtenwalner  et  al.,  69  I.D.  71  (1962) 

Kenneth  McGahan  v.  Stewart  L.  Udall,  Civil 
No.  A-21-63,  D.  Alaska.  Dismissed  on  merits, 
Apr.  24,  1964;  stipulated  dismissal  of  appeal 
with  prejudice,  Oct.  5,  1964. 


Roy  Lindgren,  43  IBLA  139  (1979) 

Roy  Lindgren  v.  Cecil  Andrus , Secretary  of 
the  Interior,  Civil  No.  C-79-0760  A,  D.  Utah. 
Judgment  for  defendant.  Sept.  3,  1980,  no 
appeal. 


Linn  Land  Co.,  A-28765  (July  12,  1962) 

Linn  Land  Co.  et  al . v . Stewart  L.  Udall, 

Civil  No.  63-264,  D.  Or.  Consolidated  with 
Forsberg  v.  Udall ; Schmand  v.  Udall ; & Property 
Management  Co . v.  Udall ; Battle  Mt.  Co.  v. 
Udall.  Judgment  for  defendant,  255  F.  Supp. 

382  (1966),  except  per  curiam  dec.  as  to  Battle 
Mountain.  Stipulated  dismissal  on  appeal, 

Oct.  13,  1966. 

Merwin  E.  Liss  et  al.,  70  I.D.  231  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L.  Udall, 

Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v.  Stewart  L. 
Udall  et  al . , Civil  No.  2109-63.  Judgment  for 
defendant,  Sept.  20,  1965;  per  curiam  dec., 
af  f 'd , Apr.  28,  1966;  no  petition. 

Floyd  0.  Lochner,  56  IBLA  271  (1981) 

Floyd  0.  Lochner  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt 
et  al . , Civil  No.  C-81-0321 , D.  Wyo. 

Suit  pending. 

Madison  D.  Locke  et  al.,  65  IBLA  122  (1982) 

Madison  D.  Locke  et  al.  v.  James  Watt, 

Secretary  of  the  Interior,  et  al..  Civil 
No.  82-297  ECR,  D.  Nev.  Suit  pending. 

Frederick  W.  Lowey  et  al , , 40  IBLA  381  (1979) 

Frederick  W.  Lowey  et  al.  v.  Cecil  D.  Andrus 
et  al.,  Civil  No.  79-3314. 

John  A.  Gallagher  et  al.  v.  Cecil  C.  Andrus 
et  al. , Civil  No.  79-3315. 

J.  E.  Ham  et  al.  v.  Cecil  D.  Andrus  et  al . , 
Civil  No.  79-3316. 

Dr.  Heinz  & Ursula  Lichtenstein,  et  al.  v. 

Cecil  D.  Andrus  et  al.,  Civil  No.  79-3317. 

James  M.  Ross  et  al.  v.  Cecil  D.  Andrus  et  al., 
Civil  No.  79-3318. 

Richard  K.  Vitek  et  al.  v.  Cecil  D.  Andrus 
et  al.,  Civil  No.  79-3319. 

Actions  consolidated;  judgment  for  defendant, 
May  28,  1981. 

Lei and  M.  Lucas,  A-29228  (Dec.  10,  1962) 

Leland  Murray  Lucas  v.  Stewart  L.  Udall  et  al.. 
Civil  No.  5007  Phx.,  D.  Ariz.  Stipulated  dis- 
missal, Oct.  10,  1967. 

Estate  of  Richard  Lucero,  IA-1435  (June  13,  1966) 

Eunice  Lucero  Vaile  v.  Stewart  L.  Udall,  Civil 
No.  6808,  W.D.  Wash.  Judgment  for  defendant, 
May  12,  1967;  summary  judgment  entered  May  25, 
1967;  no  appeal. 
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Estate  of  Richard  Lucero,  1 IBIA  46  (1970) 

Eunice  Lucero  Vaile  v.  Rogers  C.  B.  Morton  et  al.. 
Civil  No.  9585,  D.  Wash.  Judgment  for  defendant, 
Jan.  14,  1972;  af f 'd , Feb.  26,  1974;  no  petition. 

Frank  Lujan,  40  IBLA  184  (1979) 

Frank  Lujan  v.  Dept,  of  the  Interior,  Civil  No. 
CIV-79-455-C,  D.N.M.  Complaint  dismissed, 

Feb.  11,  1980;  appeal  filed,  Mar.  6,  1980. 

Bess  May  Lutey,  76  I.D.  37  (1969) 

Bess  May  Lutey  et  al.  v.  Dept,  of  Agriculture, 

BLM,  et  al . , Civil  No.  1817,  D.  Mont.  Judgment 
for  defendant,  Dec.  10,  1970;  no  appeal. 

Joseph  Maclsaac  et  al.,  8 IBLA  51  (1972) 

Joseph  F.  Maclsaac,  Stanley  P.  Cornelius, 

Hillen  L.  Arnold,  Henry  E.  Reeves,  Starling  P. 
Cornelius , Richard  Ransom  v.  Rogers  C.  B. 

Morton , Civil  No.  A-6-73,  D.  Alaska.  Dismissed 
with  prejudice  for  want  of  prosecution  by 
plaintiff,  Dec.  19,  1974. 

James  W.  McDade,  3 IBLA  226  (1971) 

James  W.  McDade  v.  Rogers  C.  B.  Morton,  Civil 
No.  2437-71.  Judgment  for  defendant,  353  F. 

Supp.  1006  (1973);  per  curiam  decision,  aff'd, 

494  F. 2d  1156  (D.C.  Cir.  1974);  no  petition. 

Richard  E.  McDonald,  Resource  Service  Co., 

56  IBLA  12  (1981) 

Richard  E,  McDonald  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt  et  al., 

Civil  No.  C81-0288,  D.  Wyo.  Suit  pending. 

Sheridan  L.  Me Garry,  A-28759  (Jan.  26,  1962) 

Sheridan  L.  McGarry  v.  Stewart  L.  Udall,  Civil 
No.  1262-62.  Judgment  for  defendant,  216  F. 

Supp.  314  (1962);  no  petition. 

Appeal  of  Carmel  J.  McIntyre,  4 ANCAB  24,  86  I.D. 

24,  86  I.D.  663  (1979) 

Carmel  J.  McIntyre  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Frank  Gregg,  Dir.,  BLM, 
Curtis  V.  McVee,  Alaska  State  Dir;,  BLM, 

Alaska  Native  Claims  Appeal  Board,  Eklutna, 

Inc.  & Cook  Inlet  Region,  Inc.,  Civil  No . 

A79-391  CIV,  D.  Alaska.  Suit  pending. 

Elgin  A.  McKenna  Executrix,  Estate  of  Patrick  A. 
McKenna,  74  I.D.  133  (1967) 

Mrs.  Elgin  A.  McKenna  as  Executrix  of  the 
Estate  of  Patrick  A.  McKenna,  Deceased  v. 

Udall , Civil  No.  2001-67.  Judgment  for  defen- 
dant, Feb.  14,  1968;  aff'd,  418  F.2d  1171 
(1969);  no  petition. 

Mrs.  Elgin  A.  McKenna,  Widow  & Successor  in 
Interest  of  Patrick  A.  McKenna,  Deceased  v. 

Walter  J.  Hickel , Secretary  of  the  Interior, 
et  al . , Civil  No.  2401,  D.  Ky.  Dismissed  with 
prejudice,  May  11,  1970. 


A.  G.  McKinnon,  62  I.D.  164  (1955) 

A.  G.  McKinnon  v.  U. S. , Civil  No.  9433, 

D.  Or.  Judgment  for  plaintiff,  178  F.  Supp. 
913  (1959);  rev’d,  289  F.2d  908  (9th  Cir. 
1961). 


Nellie  McLaughlin,  General  Electric  Co., 

61  IBLA  347  (1982) 

General  Electric  Co.  & Nellie  McLaughlin  v. 
James  G.  Watt,  Secretary  of  the  Interior, 

Civil  No.  CV-82-93-Blg , D.  Mont.  Suit 
pending . 

Estate  of  Alvina  Beauvois  McLean,  IA-D-27  (Feb.  14, 
1969);  IA-D-30  (July  24,  1969) 

Kenneth  Samuel  McLean  v.  Walter  J.  Hickel, 
Secretary  of  the  Interior,  Civil  No.  2721-69, 
D.C.  Judgment  for  defendant.  Mar.  13,  1970; 
dismissed  for  lack  of  prosecution,  Apr.  9, 
1971. 


Estate  of  Elizabeth  C.  Jensen  McMaster,  5 IBIA  61, 
83  I.D.  145  (1976) 

Raymond  C,  McMaster  v.  U.S.  Dept,  of  the 
Interior , Secretary  of  the  Interior  & Bureau 
of  Indian  Affairs,  Civil  No.  C76-129T, 

W.D.  Wash.  Dismissed,  June  29,  1978. 


Wade  McNeil  et  al.,  64  I.D.  423  (1957) 

Wade  McNeil  v.  Fred  A.  Seaton,  Civil  No. 
648-58.  Judgment  for  defendant,  June  5,  1959 
(opinion);  rev 'd , 281  F.2d  931  (1960);  no 
petition. 

Wade  McNeil  v.  Albert  K.  Leonard  et  al.,  Civil 
No.  2226,  D.  Mont.  Dismissed,  199  F.  Supp. 

671  (1961);  Order,  Apr.  16,  1962. 

Wade  McNeil  v.  Stewart  L.  Udall , Civil  No. 
678-62.  Judgment  for  defendant,  Dec.  13, 

1963  (opinion);  aff’d,  340  F.2d  801  (1964); 
cert,  denied,  381  U.S.  904  (1965). 


Wade  McNeil,  A-30736  (Apr.  20,  1967) 

Wade  McNeil  v.  Udall , Civil  No.  2705,  D.  Mont. 
Judgment  for  defendant,  Feb.  6,  1969  (opinion); 
no  appeal . 

J.  W.  McTiernan,  11  IBLA  284  (1973) 

J.  W.  McTiernan  v.  Marvin  Franklin,  Acting 
Secretary  of  the  Interior,  Civil  No.  73-481-B, 
W.D.  Okla.  Dismissed,  Apr.  4,  1974;  aff'd, 

Jan.  7,  1975. 


J.  W.  McTiernan,  14  IBLA  369  (1974) 

J.  W.  McTiernan  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior , Civil  No.  FS-74-42-C, 

W.D.  Ark.  Judgment  for  defendant,  Feb.  4,  1977. 
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Marathon  Oil  Co.,  81  I.D.  447  (1974);  Atlantic 
Richfield  Co.,  Marathon  Oil  Co.,  81  l.D.  457 
(1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B.  Morton,  Sec- 
retary  of  the  Interior,  et  al..  Civil  No.  C 
74-179,  D.  Wyo. 

Marathon  Oil  Co.  v.  Rogers  C,  B.  Morton,  Sec- 
retary  of  the  Interior,  et  al . , Civil  No.  C 
74-180,  D.  Wyo. 

Atlantic  Richfield  Co.  & Pasco,  Inc,  v. 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
et  al . , Civil  No.  C 74-181,  D.  Wyo. 

Actions  consolidated;  judgment  for  plaintiff, 
407  F.  Supp.  1301  (1975);  aff'd,  556  F.2d  982 
(10th  Cir.  1977). 

Edward  Marcinko , 56  IBLA  289  (1981) 

Edward  Marcinko  v.  James  Watt,  Secretary 
of  the  Interior,  & Rumar  Corp.,  a Texas 
Corp. , Civil  No.  C81-320,  D.  Wyo.  Suit 
pending . 

Estate  of  Andrew  Jackson  Marsh,  4 IBIA  106  (1975) 

Warren  Dale  Ling  & Francis  Miles  Ling , commonly 
known  as  "Frank  Ling"  v.  Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  Civil  No.  C-75-200, 
E.D.  Wash.  Judgment  for  defendant,  Jan.  27, 
1976. 

Appeal  of  Roy  L.  Matchett , IBCA-826-2-70  (Feb.  26, 
1971) 

Roy  L.  Matchett  v.  U. S. , Ct.  Cl.  40-72.  Dis- 
missed with  prejudice,  Sept.  25,  1973. 

Bill  Mathis  et  al.,  61  IBLA  131  (1982) 

Western  Reserves  Oil  Co.  v.  James  G.  Watt 
et  al . , CV82-76-Blg. , D.  Mont.  Suit  pending. 

Billy  Mathis  et  al.,  A-30512  (July  6,  1966) 

Billy  Mathis  et  al.  v.  Stewart  L.  Udall  et  al.. 
Civil  No.  6833,  D.N.M.  Dismissed  with  preju- 
dice, Jan.  6,  1967;  rendered  moot  by  P.L. 
89-365. 

George  C.  Matthews,  19  IBLA  215  (1975) 

George  C.  Matthews  v.  Executive  Dir.,  BLM, 

Civil  No.  7 9-1 29 5-C IV-NCR , S.D.  Fla. 

Dismissed,  Jan.  21,  1980;  no  appeal. 

Guy  A.  Matthews,  58  IBLA  246  (1981) 

Guy  A.  Matthews  & Willa  Matthews  v. 

James  Watt,  Secretary  of  the  Interior, 

Civil  No.  CIV  81-1355,  D.  Idaho.  Suit 
pending . 

Ralph  E.  May,  A-29014  (Jan.  30,  1962) 

Ralph  E.  May  v.  Stewart  L.  Udall,  Civil  No. 
1379-62.  Dismissed  with  prejudice,  Mar.  22, 
1963;  no  appeal. 


Estate  of  Oliver  Maynahonah,  LA-1522  (No  dec.), 
IA-T-1  (June  30,  1966) 

Ruth  Maynahonah  Kadayso  v.  Stewart  L.  Udall, 
Civil  No.  66-281,  W.D.  Okla.  Dismissed  with 
prejudice,  Feb.  8,  1967. 

Allan  E.  Mecham  et  al.,  A-30244  (Dec.  23,  1964) 

Allan  E.  Mecham  et  al.  v.  Stewart  L.  Udall  et 
al . , Civil  No.  C-22-65,  D.  Utah.  Motion  to 
dismiss  granted,  May  11,  1965;  aff’d , 369  F.2d 
1 (10th  Cir.  1966);  no  petition. 

Salvatore  Megna,  Guardian,  Philip  T.  Garigan, 

65  I.D.  33  (1958) 

Salvatore  Megna,  Guardian,  etc,  v.  Fred  A. 
Seaton,  Civil  No.  468-58.  Judgment  for 
plaintiff,  Nov.  16,  1959;  motion  for  recon- 
sideration  denied,  Dec.  2,  1959;  no  appeal. 

Philip  T.  Garigan  v.  Stewart  L.  Udall,  Civil 
No.  1577  Tux.,  D.  Ariz.  Preliminary  injunc- 
tion against  defendant,  July  27,  1966;  supple- 
mental dec.  rendered  Sept.  7,  1966;  judgment 
for  plaintiff,  May  16,  1967;  no  appeal. 

Mesa  Petroleum  Co.,  47  IBLA  66  (1980) 

Mesa  Petroleum  Co.  v.  Cecil  D.  Andrus,  Sec- 
retary  of  the  Interior,  et  al.,  Civil  No. 
CIV-80-288-PCT-CAM,  D.  Ariz.  Suit  pending. 

Arthur  J.  Messbauer,  59  IBLA  173  (1981) 

Arthur  J.  Messbauer  v.  James  G.  Watt, 

Secretary  of  the  Interior,  et  al., 

Civil  No.  C-82-0023A,  D.  Utah.  Suit 
pending. 

Meva  Corp. , 76  I.D.  205  (1969) 

Meva  Corp.  v.  U. S. , Ct.  Cl.  No.  492-69.  Judg- 
ment for  plaintiff,  511  F.2d  548  (1975). 

Michigan  Wisconsin  Pipeline  Co.,  Inc., 

54  IBLA  190  (1981) 

Michigan  Wisconsin  Pipeline  Co.,  Inc,  v. 

James  G.  Watt,  Secretary  of  the  Interior, 

C.  Wendall  Steen,  Acting  Area  Oil  & Gas 
Supervisor,  MGS,  & Theodore  Krenzke , Deputy 
Comm'r  of  the  BIA,  Civil  No.  81-883D,  W.D. 
Okla.  Suit  pending. 

Albert  P.  Mickunas,  12  IBLA  275  (1973) 

Albert  P,  Mlckunas  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
74-1820  WPG,  C.D.  Cal.  Dismissed  with  preju- 
dice, Sept.  30,  1974;  dismissed.  May  14,  1976; 
rehearing  denied , June  3,  1976;  cert  ♦ denied, 
Nov.  8,  1976. 

Donald  E.  Miller,  2 IBLA  309  (1971),  15  IBLA  95 
(1974) 

Donald  E.  Miller  v.  Walter  J.  Hlckel  et  al., 
Civil  No.  C-70-2328,  D.  Cal.  Remanded  to  the 
Dept,  for  further  proceedings,  July  5,  1973; 
dismissed  with  prejudice,  Feb.  6,  1975. 
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Duncan  Miller,  A-27620  (July  28,  1958) 

Duncan  Miller  v.  Fred  A.  Seaton,  Civil  No. 

346-60.  Judgment  for  defendant,  Feb.  23, 

1961;  aff'd,  307  F.2d  676  (1962);  cert,  denied, 

371  U.S.  967  (1963);  rehearing  denied,  372  U.S. 

950  (1963). 

Duncan  Miller,  Louise  Cuccia,  66  I.D.  388  (1959) 

Louise  Cuccia  & Shell  Oil  Co.  v.  Stewart  L. 

Udall,  Civil  No.  562-60.  Judgment  for  defen- 
dant, June  27,  1961;  no  appeal. 

Duncan  Miller,  A-28008  (Aug.  10,  1959);  A-28093 
et  al.  (Oct.  30,  1959);  A-28133  (Dec.  22,  1959); 
A-28378  (Aug.  5,  1960);  A-28258  et  aL  (Feb.  10, 

1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
3470-60.  Judgment  for  defendant,  June  23, 

1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 

Duncan  Miller,  A-28057  (Oct.  16,  1959);  A-28398 
(Aug.  31,  1960);  A-28359  (July  18,  1960);  A-28433 
(Aug.  30,  1960);  A-28293,  A-28436  (June  7,  1960); 
A-27897 ; A-27914;  A-27923;  A-27930;  A-28003; 

A- 2 801 4 (Mar.  31,  1959);  A-27810  (Jan.  16,  1959) 

Duncan  Miller  v.  Stewart  L,  Udall , Civil  No. 

3931- 60.  Judgment  for  defendant,  Apr.  4, 

1963;  aff'd,  per  curiam  dec.,  Feb.  7,  1964; 
no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1642-64.  Dismissed  with  prejudice,  Aug.  13, 

1964;  aff’d,  Jan.  12,  1965;  no  petition. 

Duncan  Miller,  A-28528  et  ah  (Feb.  10,  1960) 

Betty  J.  Lewis  v.  Stewart  L.  Udall,  Civil  No. 
3904-60.  Judgment  for  defendant,  June  23, 

1961;  aff’d,  304  F.2d  944  (1962);  no  petition. 

Duncan  Miller,  A-28509  (Oct.  20,  1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
187-61.  Judgment  for  defendant,  May  24,  1963; 
no  appeal. 

Duncan  Miller,  A-28172  (Feb.  11,  1960);  A-28267 
(June  8,  1960) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 

3932- 60.  Judgment  for  defendant,  May  22, 

1963;  aff'd,  Feb.  7,  1964;  no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1642-64.  Dismissed  with  prejudice,  Aug.  13, 

1964;  aff 'd , Jan.  12,  1965;  no  petition. 

Duncan  Miller,  A-28586;  A-28633;  A-28671;  A-28686 
(Jan.  25,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1268-61.  Judgment  for  defendant,  Sept.  28, 

1962;  appeal  dismissed  (1963). 

Duncan  Miller,  A-28647  (July  20,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
3409-61.  Judgment  for  defendant,  May  21, 

1963;  no  appeal. 


Judicial  Review 

Duncan  Miller , A-29312  (Jan.  29,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1381-62.  Judgment  for  defendant,  Nov.  21, 
1962  (opinion);  appeal  dismissed  Apr.  12, 
1963. 

Duncan  Miller,  A-28937  (Sept.  25,  1962);  A-29041 
(Nov.  7,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
4003-62.  Dismissed  for  want  of  prosecution, 
May  1966. 


Duncan  Miller,  A-29231  (Feb.  5,  1963) 

See  Lucille  S.  West,  Duncan  Miller,  et  al. 


Duncan  Miller,  A-29365  (July  1,  1963);  A-29521 
(Aug.  29,  1963);  A-29633  (Sept.  5,  1963) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2413-63.  Dismissed,  Oct.  2,  1967;  no  appeal. 

Duncan  Miller,  70  I.D.  1 (1963) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
931-63.  Dismissed  for  lack  of  prosecution, 
Apr.  21,  1966;  no  appeal. 

Duncan  Miller,  Samuel  W.  McIntosh,  71  I.D.  121 
(1964) 

Samuel  W.  McIntosh  v.  Stewart  L.  Udall,  Civil 
No.  1522-64.  Judgment  for  defendant,  June  29, 
1965;  no  appeal. 

Duncan  Miller,  A-29900  (Mar.  5,  1964);  A-30067 
(Mar.  12,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
689-64.  Dismissed  for  failure  to  prosecute, 
July  6,  1966. 

Duncan  Miller,  A-30213  (Apr.  8,  1964);  A-30192 
(Apr.  9,  1964);  A-30212  (July  13,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1829-64.  Judgment  for  defendant,  Sept.  28, 
1965;  no  appeal. 

Duncan  Miller,  A-30122  (Sept.  23,  1964);  A-30451 
(Nov.  17,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
2543-64.  Motion  to  amend  granted,  Feb.  15, 
1966;  dismissed,  Apr.  3,  1969;  no  appeal. 

Duncan  Miller,  A-30270  (May  5,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
C-153-65,  D.  Utah.  Judgment  for  defendant, 
Nov.  15,  1965;  aff’d,  368  F.2d  548  (10th  Cir. 
1966) ; no  petition. 


Duncan  Miller,  A-30434  (June  8,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
9477,  N.D.  Cal.  Judgment  for  defendant, 

June  27,  1966;  no  appeal. 
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Duncan  Miller,  A-30393  (June  30,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall , Civil  No. 
2384-65.  Judgment  for  defendant,  Oct.  12, 

1966;  dismissed  May  22,  1967;  supp.  complaint 
dismissed  June  12,  1967;  appeal  dismissed 
Apr.  12,  1968;  petition  for  mandamus  denied, 
Oct.  14,  1968. 

Duncan  Miller,  A-30517  (Apr.  28,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
5047,  D.  Wyo.  Judgment  for  defendant,  Aug.  11, 
1966;  appeal  dismissed,  Sept.  14,  1967. 

Duncan  Miller,  A-30546  (Aug.  10,  1966);  A-30566 
(Aug.  11,  1966);  73  I.D.  211  (1966) 

Duncan  Miller  v.  Udall,  Civil  No.  C-167-66, 

D.  Utah.  Dismissed  with  prejudice,  Apr.  17, 
1967;  no  appeal. 

Duncan  Miller,  A-30570  (Aug.  3,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
A-139-66,  D.  Alaska.  Judgment  for  defendant, 
Mar.  13,  1967;  motion  for  reconsideration 
denied , Sept.  19,  1967;  no  appeal. 

Duncan  Miller,  A-29231  (Feb.  5,  1963)  See  Lucille  S. 
West,  Duncan  Miller,  et  al. 

Duncan  Miller,  A-30669  (Nov.  8,  1966) 

Duncan  Miller  v . Dir,  of  the  Bureau  of  Land 
Management , Civil  No.  779,  D.  Mont.  Judgment 
for  defendant,  Apr.  25,  1969;  no  appeal. 

Duncan  Miller,  A-30628  (Nov.  16,  1966);  A-30684 
(Jan.  19,  1967);  A-30708  (Nov.  16,  1966); 

A-30797  (Sept.  12,  1967) 

Duncan  Miller  v.  Secretary  of  the  Interior  & 
his  officers.  Civil  No.  7334,  D.N.M.  Dis- 
missed with  prejudice,  Aug.  28,  1968;  motion 
to  set  aside  judgment  denied,  Sept.  24,  1968; 
motion  for  reconsideration  denied,  Nov.  4, 

1968. 

Duncan  Miller,  A-30891  (Mar.  5,  1968) 

Duncan  Miller  v.  Udall , Civil  No.  745-68. 
Dismissed  with  prejudice,  Oct.  14,  1968;  no 
appeal. 

Duncan  Miller,  A-30924  (Nov.  13,  1968);  A-30934 
(Nov.  22,  1968);  A-30966  (Oct.  29,  1968);  A-31054 
(Aug.  21,  1969) 

Duncan  Miller  v.  Secretary  of  the  Interior, 
Civil  No.  52-69.  Amended  complaint  dismissed 
without  prejudice,  July  20,  1970;  motion  to 
reinstate  case  denied,  Jan.  6,  1972;  motion 
for  reconsideration  denied,  Feb.  7,  1972. 

Duncan  Miller,  A-31087  (Feb.  4,  1970);  A-31095 
(Feb.  2,  1970);  A-31148  (Mar.  2,  1970);  A-31159 
(Mar.  2,  1970) 

Duncan  Miller  v.  Officers  of  the  BLM  & Dept, 
of  the  Interior,  Civil  No.  1393-70.  Dismissed 
for  failure  to  prosecute,  Jan.  4,  1971;  no 
appeal. 


Duncan  Miller,  4 IBLA  274  (1972) 

Duncan  Miller  v . Adjudicative  Officers  of  the 
U.S.  Geological  Survey,  Tulsa,  Okla.,  & the 
Adjudicative  Officers  of  the  Bureau  of  Land 
Management , Civil  No.  73-C-96,  N.D.  Okla. 
Dismissed  with  prejudice,  Nov.  2,  1973;  motion 
for  rehearing  denied,  Nov.  14,  1973;  appeal 
dismissed,  Feb.  8,  1974. 


Duncan  Miller,  6 IBLA  283  (1972);  6 IBLA  507  (1972); 

7 IBLA  343  (1972) 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
Bureau  of  Land  Management,  Dept,  of  the  Interior, 
Civil  No.  1757-72.  Judgment  for  defendant, 

Feb.  7,  1973;  motion  to  set  aside  judgment 
denied,  Mar.  5,  1973. 


Duncan  Miller,  7 IBLA  343  (1972);  16  IBLA  24  (1974); 
16  IBLA  71  (1974);  16  IBLA  379  (1974) 

Duncan  Miller  v . Bureau  of  Land  Management, 
Dept,  of  the  Interior,  Secretary  of  the 
Interior,  Civil  No.  74-1488.  Dismissed, 

Dec.  4,  1974. 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
Billings  Bureau  of  Land  Management,  Civil  No. 
74-53-BLG,  D.  Mont.  Dismissed,  Oct.  31,  1974; 
motion  to  amend  complaint  denied,  Dec.  18, 

1974. 

Duncan  Miller  v.  Adjudicative  Officers  of  the 
Billings  Bureau  of  Land  Management,  Civil  No . 
1146,  D.  Mont.  Dismissed,  June  29,  1973; 
appeal  not  pursued  by  plaintiff. 

Duncan  Miller  v.  Officers  of  the  Dept,  of 
the  Interior,  Civil  No.  76-48  BLG,  D.  Mont. 

Suit  pending. 


Duncan  Miller,  10  IBLA  27  (1973) 


Duncan  Miller  v.  Admin.  Officers  of  the  Bureau 
of  Land  Management  & Dept,  of  the  Interior, 

Civil  No.  1035-73.  Dismissed,  Oct.  30,  1973; 
motions  for  reconsideration  denied  respectively, 
Dec.  4,  1973,  Jan.  4,  1974,  Apr.  5,  1974; 
appeal  dismissed,  & Aug.  27,  1975;  motion  for 
rehearing  denied,  Aug.  27,  1975;  motion  for 
reconsideration  denied,  Nov.  6,  1975;  applica- 
tion for  extension  of  time  to  file  writ  of 
certiorari  filed;  no  petition. 


Duncan  Miller,  12  IBLA  199,  201,  206  (1973); 

IBLA  73-319,  406,  407,  410,  411,  412;  IBLA  74-12, 
16  (Order  of  dismissal  dated  July  17,  1973) 

Duncan  Miller  v.  The  Board  of  Land  Appeals , 
Dept,  of  the  Interior,  Civil  No.  1929-73. 
Dismissed,  Feb.  15,  1974;  appeal  dismissed, 
Aug.  27,  1975;  motion  for  rehearing  denied, 
Aug.  27,  1975;  motion  for  reconsideration 
denied , Nov.  6,  1975;  application  for  exten- 
sion of  time  to  file  writ  of  certiorari  filed; 
no  petition. 
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Duncan  Miller,  12  IBLA  201  (1973);  12  IBLA  206  (1973) 

Duncan  Miller  v.  Admin.  Officers,  California 
Bureau  of  Land  Management , Civil  No.  S-2471 , 

D.  Cal.  Dismissed,  June  25,  1973;  motion  for 
rehearing  filed  June  29,  1973. 

Duncan  Miller,  15  IBLA  275  (1974);  Order,  May  13,  1974 

Duncan  Miller  v.  Operating  Officers  of  the 
Bureau  of  Land  Management,  The  Dept,  of 
the  Interior,  & The  Hon.  Secretary  of  the 
Interior  (Nominal  Defendant),  Civil  No. 

74-1116.  Dismissed,  Oct.  22,  1974;  no  appeal. 

Duncan  Miller,  19  IBLA  133  (1975);  19  IBLA  188 
(1975);  20  IBLA  1 (1975);  20  IBLA  9 (1975); 

20  IBLA  19  (1975);  21  IBLA  50  (1975);  22  IBLA 
52  (1975);  IBLA  75-379  (dismissed  by  Order, 

Mar.  20,  1975);  IBLA  75-365  (dismissed  by  Order, 

Mar.  24,  1975);  IBLA  75-251,  75-289,  75-326, 

75-327,  75-382,  75-426  (dismissed  by  Orders, 

Apr.  30,  1975);  IBLA  75-278  (dismissed  by  Order, 

May  22,  1975) 

See  also  Evelyn  R.  Robertson 

Duncan  Miller  v.  The  Honorable  Secretaries  of 
the  Interior,  etc.,  et  al,,  Civil  No.  75-0905. 
Complaint  dismissed,  Aug.  8,  1975;  reconsid- 
eration denied,  Sept.  16,  1975.  Appeal 
dismissed,  Oct.  12,  1976. 

Duncan  Miller  v.  The  Honorable  Secretaries  of 
the  Interior,  etc.,  et  al.,  Civil  No.  75-2138. 
Dismissed;  appeal  dismissed. 

John  R.  Mimick  et  al . , 25  IBLA  107  (1976) 

John  R.  Mimick,  James  W.  Belmont,  Thomas  J. 
Lauvetz  & Arthur  J.  Denney  v.  Thomas  Kleppe, 
Individ.  & in  his  capacity  as  Secretary  of  the 
Interior , Civil  No.  76-0-240,  D.  Neb.  Dismissed 
without  prejudice,  Dec.  21,  1976. 

Mitchell  Energy  Corp.,  32  IBLA  244  (1977) 

Mitchell  Energy  Corp.  v.  Cecil  D.  Andrus, 

Individ.  & as  Secretary  of  the  Interior, 

Civil  No.  77-2165.  Judgment  for  defendant, 

Nov.  30,  1978;  no  appeal. 

H.  D.  Mollohan  & Eagle  Tail  Ranch,  A-29335 
(July  8,  1963) 

H.  D,  Mollohan  et  al . v.  Warren  J.  Gray  et  al., 
Civil  No.  4877  Phx.,  D.  Ariz.  Judgment  for 
defendant,  Nov.  13,  1967;  aff ’d,  413  F.2d  349 
(9th  Cir.  1969);  no  petition. 

Howard  S.  Mollring,  A-29498  (July  26,  1963) 

Howard  S.  Mollring  v.  J.  E.  Keough  et  al., 

Civil  No.  C-200-63,  D.  Utah.  Judgment  for 
defendant,  Jan.  8,  1964;  no  appeal. 

Donald  E.  Monington,  42  IBLA  380  (1979) 

Donald  E.  Monington  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  & Delmar  D.  Vail,  Acting 
State  Dir.,  BLM,  Civil  No.  C79-366,  D.  Wyo. 

Aff 'd. 


Monsanto  Co. , 51  IBLA  271  (1980) 

Monsanto  Co.  v.  James  Watt,  Secretary  of 
the  Interior,  Civil  No.  81-A-272,  D.  Colo. 
Judgment  for  plaintiff,  Jan.  5,  1982. 

Monturah  Co.,  10  IBLA  347  (1973) 

Charles  S.  Pashayan,  Lillie  A.  Pashayan, 

Charles  S.  Pashayan,  Jr.,  & Suzanne  Lillie 
Pashayan,  Co-partners,  d/b/a  Monturah  Co.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  74-1083  (9th  Cir.).  Dismissed  for 
lack  of  jurisdiction,  Apr.  24,  1974;  Civil  No. 
F-74-5-Civ,  E.D.  Cal.  Dismissed  without  prej- 
udice, Apr.  11,  1974. 

Bobby  Lee  Moore  et  al.,  72  I.D.  505  (1965) 

Anquita  L.  Kluenter  et  al.,  A-30483  (Nov.  18,  1965) 

Gary  Carson  Lewis,  etc.,  et  al . v . General 
Services  Administration  et  al.,  Civil  No.  3253, 
S.D.  Cal.  Judgment  for  defendant,  Apr.  12, 

1965;  aff 'd,  377  F.2d  499  (9th  Cir.  1967);  no 
petition. 

Henry  S.  Morgan  et  al.,  65  I.D.  369  (1958) 

Henry  S.  Morgan  v.  Stewart  L.  Udall,  Civil  No. 
3248-59.  Judgment  for  defendant,  Feb.  20, 

1961  (opinion);  aff'd,  306  F.2d  799  (1962); 
cert,  denied,  371  U.S.  941  (1962). 


Morrison-Knudsen  Co.,  Inc.,  64  I.D.  185  (1957) 

Morrison-Knudsen  Co.  v.  U.S. , Ct . Cl.  No. 
239-61.  Remanded  to  Trial  Comm'r,  345  F.2d 
833  (1965);  Commr's  report  adverse  to  U.S. 
issued  June  20,  1967;  judgment  for  plaintiff, 
397  F.2d  826  (1968);  part  remanded  to  the 
Board  of  Contract  Appeals;  stipulated  dismis- 
sal on  Oct.  6,  1969;  judgment  for  plaintiff, 
Feb.  17,  1970. 

Jack  M.  Mosely,  Charles  S.  Hertz,  62  IBLA 
220  (1982) 

Jack  M.  Mosely,  Charles  S.  Hertz  v.  DPI  et  al . , 
Civil  No.  82-1560.  Suit  pending. 


Mildred  A.  Moss  et  al.,  28  IBLA  364  (1977); 
Reconsideration  denied,  Mar.  18,  1977 

Mildred  A.  Moss,  Emily  C.  Biester,  Donald  E. 
Howell,  Robert  C.  Pass  & Thomas  L.  Williams 
v . Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Arthur  W.  Zimmerman,  State  Dir.,  Bureau  of  Land 
Management  & Raul  E.  Martinez,  Chief,  Minerals 
Section,  Bureau  of  Land  Management,  Civil  No. 
CIV  77-234  B,  D.N.M.  Judgment  for  defendant, 
Nov.  1,  1977;  aff'd.  Sept.  20,  1978. 


Mountain  Enterprises  Coal  Co.,  3 IBSMA  338, 

88  I.D.  861  (1981) 

Mountain  Enterprises  Coal  Co.  v.  Secretary 
of  the  Interior,  Civil  No.  81-0325-B, 

W.D.  Va.  Suit  pending. 
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Estate  of  Winnie  Moves  Camp,  7 IBIA  266  (1979) 

James  Moves  Camp,  Bernard  Moves  Camp,  Annie 
Moves  Camp  Bad  Cobb  & Mary  Moves  Camp  Between 
Lodges  v.  Cecil  Andrus,  Secretary  of  the 
Interior,  Civil  No.  80-5020,  D.S.D. 

Suit  pending. 

Glenn  Munsey,  Earnest  Scott  & Arnold  Scott  v. 

Smitty  Baker  Coal  Co.,  1 IBMA  208  (1972);  8 IBMA 
43  (1977) 

Glenn  Munsey,  Arnold  Scott  & Earnest  Scott, 
Miners  v.  Rogers  C.  B.  Morton,  Secretary  of 
the  Interior  et  al«,  No.  72-2095,  U.S.  Ct. 
of  Appeals,  D.C.  Cir.  Vacated  & remanded , 

507  F. 2d  1202  (1974).  


Glenn  Munsey  v.  Smitty  Baker  Coal  Co.,  Ralph  Baker, 
Smitty  Baker,  & P & P Coal  Co.,  84  I.D.  336  (1977) 

Glenn  Munsey  v.  Cecil  D.  Andrus,  No.  77-1619, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Suit  pending. 


Naartex  Consulting  Corp.,  48  IBLA  166 

Naartex  Consulting  Corp.  v.  James  G.  Watt  et  al.. 
Civil  No.  81-1540.  Suit  pending. 


Uniform  Relocation  Assistance  Appeal  of  Numerous 
Navajo  Persons  Who  Reside  on  Black  Mesa  in 
Arizona,  1 OHA  292  (1976) 

Buck  Austin,  Lilly,  Jack  & Billy  Chief, 

Alta  Rose  Albert,  Betty  Crank,  Manymule's 
Daughter  #2 , Steven  & Kee  Lake  & Kee  Begay  v. 
Morris  Thompson,  Comm'r  of  Indian  Affairs, 

Civil  No.  CIV-76-418-PCT-CAM,  D.  Ariz.  Judg- 
ment for  defendant,  Jan.  20,  1978;  af f 'd , 

638  F. 2d  113  (9th  Cir.  1981),  no  petition. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  80  I.D. 

441  (1973) 

Navajo  Tribe  of  Indians  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Joan  B.  Thompson, 
Martin  Ritvo  & Frederick  Fishman,  Members  o~f 
the  Board  of  Land  Appeals , Dept . of  the 
Interior , Civil  No.  C-308-73,  D.  Utah.  Dis- 
missed with  prejudice,  Jan.  4,  1979. 

Charles  Y.  Neff,  64  IBLA  234  (1982) 

Charles  Y.  Neff  v.  James  G.  Watt  & Fred 
Gibson,  Civil  No.  C82-0337,  D.  Wyo.  Suit 
pending. 

Nevada  Pacific  Co.,  46  IBLA  208  (1980) 

Nevada  Pacific  Co.  et  al.  v.  Cecil  D. 

Andrus,  Secretary  of  the  Interior,  U.S., 

Civil  No.  CV-LV  80-431  HEC,  D.  Nev. 

Suit  pending. 

Richard  L.  Nevitt , 47  IBLA  257  (1980) 

Richard  L.  Nevitt  v.  Cecil  D.  Andrus,  Secre- 
tary of  the  Interior , Curtis  McVee , Acting 
State  Dir.,  Alaska,  BLM,  Civil  No.  A80-226 
CIV,  D.  Alaska.  Suit  pending. 


New  England  Fish  Co.,  42  IBLA  200  (1979) 

New  England  Fish  Co.  v.  Robert  E.  Sorenson, 

Chief,  Branch  of  Lands  & Minerals  Operations 
BLM,  Alaska  State  Office,  Dept,  of  the  Interior, 
Civil  No.  A79-283  CIV,  D.  Alaska.  Suit  pending. 

New  York  State  Natural  Gas  Corp.,  A-28687  (July  19, 
1962) 

Jacob  N.  Wasserman  v.  Stewart  L.  Udall,  Civil 
No.  3207-62.  Judgment  for  defendant,  234  F. 

Supp.  651  (1964);  no  appeal. 

Jess  H.  Nicholas,  Jr.,  A-30065  (Oct.  13,  1964) 

Jess  H.  Nicholas,  Jr.  v.  Stewart  L.  Udall, 

Civil  No.  A-67-64,  D.  Alaska.  Judgment  for 
defendant,  Sept.  17,  1965;  aff'd,  385  F.2d 
177  (9th  Cir.  1967);  no  petition. 

Robert  D.  Nininger  (Appellant),  Paul  C.  Kohlman 
(Appellee) , 16  IBLA  200  (1974) 

Robert  D.  Nininger  v.  Rogers  C.  B.  Morton  & 
Kenneth  J.  Sire,  Civil  No.  74-1246.  Defen- 
dant's motion  for  summary  judgment  granted, 

Mar.  20,  1975;  no  appeal. 

N.  L.  Baroid  Petroleum  Services,  60  IBLA  90 
(1981) 

NL  Industries,  Inc,  v.  James  Watt , Civil  No. 
CV-LV-82-176  RDF,  D.  Nev.  Suit  pending. 

Leonard  E.  Noren,  A-27583  (Sept.  13,  1960) 

Leonard  E.  Noren  v.  Walter  E.  Beck,  Civil  No. 

2139  ND,  S.D.  Cal.  Judgment  for  defendant, 

199  F.  Supp.  708  (1961). 

Leonard  E.  Noren  v.  Walter  E.  Beck,  Civil  No. 

2347  ND,  S.D.  Cal.  Judgment  for  plaintiff, 

Sept . 17 , 1965;  rev  'd  J*  remanded  sub  nom. 

Robert  E.  McCarthy,  successor  to  Walter  E. 

Beck  v.  Leonard  E.  Noren  et  al.;  rev'd  & re- 
manded, 370  F. 2d  845  (9th  Cir.  1966);  cert7~ 
denied,  387  U.S.  917  (1967). 

Appeal  of  North  Star  Aviation  Corp.,  IBCA-741 
(May  19,  1969) 

North  Star  Aviation  Corp.  v . U. S. , Ct . Cl . No . 
264-69.  Commr's  report  adverse  to  U.S.  issued 
Dec.  10,  1971;  judgment  for  plaintiff,  458  F.2d 
64  (1972). 

Northwest  Citizens  for  Wilderness  Mining,  33  IBLA 
317  (1978) 

Northwest  Citizens  for  Wilderness  Mining  Co. 
v . The  Bureau  of  Land  Management  & Edna  A. 
Haverland,  Individ.  & Chief,  Branch  of  Records 
& Data  Management,  BLM,  Civil  No.  78-46-M, 

D.  Mont.  Suit  pending. 

Richard  L.  Oelschlaeger , 67  I.D.  237  (1960) 

Richard  L.  Oelschlaeger  v.  Stewart  L.  Udall, 

Civil  No.  4181-60.  Dismissed,  Nov.  15,  1963; 
case  reinstated,  Feb.  19,  1964;  remanded, 

Apr.  4,  1967;  rev'd  & remanded  with  directions 
to  enter  judgment  for  appellant,  389  F.2d  974 
(1968);  cert,  denied,  392  U.S.  909  (1968). 
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Suits  for 

Administrator  of  Estate  of  Valentine  M.  O'Grady, 

47  IBLA  83  (1980) 

Thomas  James  O' Grady  et  al.  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  et  al..  Civil  No. 
80-1782.  Suit  pending. 

Oil  & Gas  Leasing  on  Lands  Withdrawn  by  Executive 
Orders  for  Indian  Purposes  in  Alaska,  70  I.D.  166 
(1963) 

Mrs.  Louise  A.  Pease  v.  Stewart  L.  Udall , 

Civil  No.  760-63,  D.  Alaska.  Withdrawn 
Apr.  18,  1963. 

Superior  Oil  Co.  v.  Robert  L.  Bennett,  Civil 
No.  A-17-63,  D.  Alaska.  Dismissed,  Apr.  23, 

1963. 

Native  Village  of  Tyonek  v.  Robert  L.  Bennett, 
Civil  No.  A-15-63,  D.  Alaska.  Dismissed, 

Oct.  11,  1963. 

Mrs.  Louise  A.  Pease  v.  Stewart  L.  Udall, 

Civil  No.  A-20-63,  D.  Alaska.  Dismissed, 

Oct.  29,  1963  (oral  opinion);  aff 'd,  332  F.2d 
62  (9th  Cir.  1964);  no  petition. 

George  L.  Gucker  v.  Stewart  L.  Udall,  Civil 
No.  A-39-63,  D.  Alaska.  Dismissed  without 
prejudice,  Mar.  2,  1964;  no  appeal. 

Oil  Resources,  Inc.,  28  IBLA  394,  84  I.D.  91  (1977) 

Oil  Resources,  Inc,  v.  Cecil  D.  Andrus,  Sec- 
retary of  the  Interior,  Civil  No.  C-77-0147, 

D.  Utah.  Suit  pending. 

Estate  of  Rose  Old  Bear  Wilson,  4 IBIA  62  (1975) 

James  Harold  Kindness  & Sherman  Wilson,  Jr.  v. 
Kent  Frizzell,  Acting  Secretary,  Dept,  of  the 
Interior , Civil  No.  75-76-Blg,  D.  Mont. 

Judgment  for  defendant,  Apr.  9,  1976. 

Old  Ben  Coal  Corp. , 81  I.D.  428;  436;  440  (1974) 

Old  Ben  Coal  Corp.  v . Interior  Board  of  Mine 
Operations  Appeals  et  al.,  Nos.  74-1654, 

74-1655,  74-1656,  U.S.  Ct . of  Appeals  for  the 
7th  Cir.  Board's  decision  aff'd,  523  F.2d  25 
(7th  Cir.  1975). 

Old  Ben  Coal  Co.,  82  I.D.  355  (1975) 

United  Mine  Workers  of  America  v.  U.S.  Interior 
Board  of  Mine  Operations  Appeals,  No.  75-1852, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Vacated  & 
remanded  with  instructions  to  dismiss  as  moot, 
June  10,  1977. 

Old  Ben  Coal  Co.,  84  I.D.  459  (1977) 

United  Mine  Workers  of  America  v.  Cecil  D. 

Andrus , No.  77-1840,  U.S.  Ct.  of  Appeals, 

D.C.  Cir.  Suit  pending. 

George  Ondola,  17  IBLA  363  (1974) 

See  Virginia  Gail  Atchison 

Susie  Ondola,  17  IBLA  359  (1974) 

See  Virginia  Gail  Atchison 


Judicial  Review 

Joseph  I.  O’Neill,  Jr.,  A-30488  (Apr.  19,  1966); 
A-30488  (Supp.)  (Dec.  7,  1966) 

Joseph  I.  O'Neill,  Jr.  v.  Stewart  L.  Udall, 

Civil  No.  3556-SD-K,  S.D.  Cal.  Remanded  to 
the  Dept,  for  clarification  of  Departmental 
decision,  Aug.  12,  1966;  Order  denying  defen- 
dant's motion  for  summary  judgment,  without 
prejudice  & remanding  case  for  clarification 
of  the  affirmance  of  the  Departmental  decision, 
Mar.  8,  1967;  no  appeal;  stipulated  dismissal, 
Nov.  22,  1971. 

Clarence  C.  Ore  et  al.,  4 OHA  125  (1981). 

Order  staying  decision  dated  Mar.  27, 

1981;  Order  modifying  decision  dated 
June  18,  1981.  Petition  for  reconsidera- 
tion denied  by  Order  dated  July  28,  1981. 

Bernice  Beatty  et  al.  v.  BLM,  Dept,  of 
the  Interior,  & U.S.,  Civil  No.  81-1066- 
K-I,  S.D.  Cal.  Suit  pending. 

Oregon  Portland  Cement  Co.,  66  IBLA  204 
(1982) 

Oregon  Portland  Cement  Co.  v.  James  G. 

Watt,  Secretary  of  the  Interior,  et  al., 

Civil  No.  82-1087,  D.  Or.  Suit  pending. 

Appeal  of  Ounalashka  Corp.,  1 ANCAB  104,  83  I.D. 

475  (1976) 

Ounalashka  Corp.,  for  & on  behalf  of  its 
Shareholders  v . Thomas  Kleppe , Secretary  of 
the  Interior,  & his  successors  & predecessors 
in  office , et  al , , Civil  No.  A76-241  CIV, 

D.  Alaska.  Suit  pending. 

Oyate,  Inc,  et  al.,  IA-2629 

Oyate,  Inc.,  a nonprofit  South  Dakota  Corp., 
et  al . v.  Rogers  C.  B.  Morton,  Civil  No.  687-73. 
Dismissed,  Jan.  7,  1974. 

Pacific  Power  & Light  Co.,  45  IBLA  127  (1980) 

Pacific  Power  & Light  Co.  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  C80- 
0073,  D.  Wyo.  Suit  pending. 

D.  E.  Pack,  30  IBLA  166,  84  I.D.  192  (1977); 

On  Reconsideration,  38  IBLA  23,  85  I.D.  408 
(1978) 

John  S.  Runnells  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  C-77-0268, 

D.  Utah.  Rev 'd  & remanded  to  Bureau  of  Land 
Management  for  issuance  of  the  leases,  Feb.  19, 
1980;  no  appeal. 


Elizabeth  Pagedas , 38  IBLA  130  (1978);  On  Recon- 
sideration , 40  IBLA  21  (1979) 


Elizabeth  Pagedas,  Athena  Pagedas,  Kap 
Bae , Anna  Srantos  & Fred  Engle,  d/b/a 
Resource  Service  Co.  v.  Cecil  D.  Andrus , 
Secretary  of  the  Interior,  & Wyo.  State 
Office,  Bureau  of  Land  Management,  Civil 
No.  79-2456.  Suit  pending. 
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Suits  for  Judicial  Review 


Eugene  C.  Paine  et  al.,  A-27632  (Aug.  21,  1938) 

Eugene  C.  Paine  et  al.  v.  Stewart  L.  Udall , 

Civil  No.  2607-58.  Judgment  for  plaintiff, 

Sept.  24,  1959;  vacated  remanded , Wright  v. 

Seaton,  Misc.  1403,  Jan.  11,  1960.  Judgment 
for  plaintiff.  May  4,  1960;  rev'd  & remanded, 

Feb.  23,  1961;  Judgment  for  defendant. 

Mar.  20,  1961;  no  petition. 

Irene  Mitchell  Pallin,  A-28766  (Sept.  21,  1962) 

Irene  Mitchell  Pallin  v.  U.S.  & Edward  Elmer 
Mitchell,  Jr.,  Civil  No.  47552,  N.D.  Cal. 

Judgment  for  plaintiff,  Dec.  16,  1970;  rev'd, 

496  F. 2d  27  (9th  Cir.  1974);  no  petition. 

Pan  American  Petroleum  Corp.,  LA-840  (Dec.  18, 

1959) 

Pan  American  Petroleum  Corp.  v.  Stewart  L. 

Udall , Civil  No.  960-60.  Judgment  for  plain- 
tiff, 192  F.  Supp.  626  (1961);  subsequent 
admin,  appeal  & supplemental  complaint  filed; 
judgment  for  plaintiff,  Feb.  16,  1966;  no  appeal. 

Jack  W.  Parks  v.  L & M Coal  Corp.,  83  I.D.  710 
(1976) 

Jack  W.  Parks  v.  Thomas  S.  Kleppe , No.  76-2052, 

U.S.  Ct.  of  Appeals,  D.C.  Cir.  Voluntary  dismissal, 
May  4,  1977. 

Paul  Jarvis,  Inc.,  64  I.D.  285  (1957) 

Paul  Jarvis,  Inc,  v.  U.S. , Ct.  Cl.  No.  40-58. 
Stipulated  judgment  for  plaintiff,  Dec.  19, 

1958. 

Peabody  Coal  Co.,  34  IBLA  139;  36  IBLA  242  (1978) 

Peabody  Coal  Co.  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Guy  Martin,  Assistant  Secre- 
tary, Land  & Water  Resources,  Frank  Gregg,  Dir. 
Bureau  of  Land  Management,  Civil  No.  C78-161, 

D.  Wyo.  Judgment  for  plaintiff,  Sept.  19,  1979; 
no  appeal. 

Mary  C.  Pemberton,  38  IBLA  118  (1978) 

Mary  C.  Pemberton  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Civil  No.  80-95-BLG,  D.  Mont. 

Suit  pending. 

Perry  & Wallis,  Inc.,  IBCA-617  (July  16,  1968) 

Perry  & Wallis,  Inc,  v.  U.S. , Ct.  Cl.  365-68. 
Judgment  for  defendant,  427  F.2d  722  (1970). 

Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete),  IA-1322 
(June  7,  1966) 

Don  & Winona  James  v.  Mabel  George  Gomez  et 
al . , Civil  No.  S-66-104,  E.D.  Cal.  Dismissed 
with  prejudice  as  to  defendants  Udall,  Crow  & 

Hall,  May  22,  1969;  dismissed  with  prejudice 
as  to  defendant  Gomez,  Sept.  1,  1970. 

Peter  Klewit  Sons'  Co.,  72  I.D.  415  (1965) 

Peter  Klewit  Sons'  Co.  v.  U. S. , Ct.  Cl.  129-66. 
Judgment  for  plaintiff,  May  24,  1968. 


Curtis  D.  Peters,  80  I.D.  595  (1973) 

Curtis  D.  Peters  v . U.S.,  Rogers  C.  B.  Morton, 
as  Secretary  of  the  Interior,  Civil  No. 

C-75-0201  RFP,  N.D.  Cal.  Judgment  for  defen- 
dant, Dec.  1,  1975;  no  appeal. 

Frederick  T.  Peters  et  al.,  41  IBLA  262  (1979) 

Stewart  Capital  Corp.,  Cynthia  S-H  Bowers, 

Marvyn  Carton,  William  Feick,  Jr.,  Amey  M, 
Harrison,  Kenneth  K.  Kohrs , Phyllis  Johnston, 
Barbara  Michaels,  Frederick  T.  Peters,  R,  J. 
Russette,  Rharrc  Associates,  Donald  Beck, 

Sherwin  Gandee , Irwin  Kramer  & Joseph  Fiato  v. 
Raul  Martinez,  Chief,  Mineral  Section,  New 
Mexico  State  Office,  BLM,  Civil  No.  CIV-79-042C, 
D.N.M.  Dismissed  Oct.  28,  1980. 

Kent  E.  Peterson,  30  IBLA  199  (1977) 

Kent  E.  Peterson  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Curt  Berklund , Dir.  BLM, 

Robert  0.  Buffington,  State  Dir.,  BLM,  Idaho, 
Civil  No.  C-79-0527,  D.  Utah.  Suit  pending. 

M,  Blaine  Peterson,  A-28111  (Nov.  23,  1959) 

L.  Robert  Anderson  v.  Stewart  L.  Udall,  Civil 
No.  3953-60.  Dismissed  without  prejudice, 

Nov.  13,  1961;  no  appeal. 


Virgil  V.  Peterson  & Hiko  Bell  Mining  J,  Oil  Co., 

37  IBLA  18  (1978) 

Virgil  V.  Peterson  v.  The  Dept,  of  Interior  & 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  C 78-0463,  D.  Utah.  Suit  pending. 

Hiko  Bell  Mining  & Oil  Corp.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Guy  Martin, 
Assistant  Secretary,  Land  & Water  Resources,  & 
Frank  Gregg,  Dir.,  Bureau  of  Land  Management, 
Civil  No.  C78-0465,  D.  Utah.  Suit  pending. 


Petroleum  Ownership  Map  Co.,  IBCA-110  (May  29, 

1959) 

Petroleum  Ownership  Map  Co.  v.  U.S.,  Ct . Cl. 
269-62.  Judgment  for  plaintiffs,  389  F.2d  793 
(1968). 

City  of  Phoenix  v.  Alvin  B.  Reeves  et  al.,  81  I.D. 
65  (1974) 

Alvin  B.  Reeves,  Genevieve  C.  Rippey,  Leroy 
Reeves  & Thelma  Reeves,  as  Heirs  of  A.  H. 
Reeves , Deceased  v.  Rogers  C.  B.  Morton,  Sec- 
retary  of  the  Interior  & The  City  of  Phoenix, 
a Municipal  Corp.,  Civil  No.  74-117  PHX-WPC, 

D.  Ariz.  Dismissed  with  prejudice,  Aug.  9, 
1974;  reconsideration  denied,  Sept.  24,  1974; 
no  appeal . 


Harold  Ladd  Pierce,  69  I.D.  14  (1962) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1351-62.  Judgment  for  defendant,  Aug.  2,  1962; 
aff'd,  317  F . 2d  573  (1963);  no  petition. 


XCIX 


Suits  for  Judicial  Review 


Earl  W.  Platt,  43  IBLA  41,  86  I.D.  458  (1979) 

Barbara  Garcia  v.  Cecil  Andrus,  Secretary  of 
the  Interior,  Earl  W.  & Buena  Platt,  Civil  No. 
CIV-80-382  PCT,  D.  Ariz.  Suit  pending. 

Platte  Valley  Construction  Co.,  IBCA-168  (Aug.  28, 
1958) 

George  Stanek  et  al.  v.  U.S. , Ct . Cl.  189-72. 
Compromised. 

Pocahontas  Fuel  Co.,  83  I.D.  690  (1976) 

Howard  Mullins  v.  Cecil  D.  Andrus,  No.  77-1087, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Rev'd  & remanded, 
Dec.  31,  1980. 


Pocahontas  Fuel  Co.,  84  I.D.  489  (1977) 

Pocahontas  Fuel  Co.,  Div.  of  Consolidation 
Coal  Co ■ v.  Cecil  D.  Andrus,  No.  77-2239, 

U.S.  Ct.  of  Appeals,  4th  Cir.  Suit  pending. 

John  M.  Pomeroy,  A-28134  (Jan.  13,  1960) 

John  M.  Pomeroy  v.  Walter  E.  Beck,  Civil  No. 
8033,  N.D.  Cal.  Dismissed  by  plaintiff, 

Aug.  15,  1961;  no  appeal. 

Port  Blakely  Mill  Co.,  71  I.D.  217  (1964) 

Port  Blakely  Mill  Co.  v.  U.S. , Civil  No.  6205, 
W.D.  Wash.  Dismissed  with  prejudice,  Dec.  7, 
1964. 


L.  0.  Power  et  al.,  22  IBLA  15  (1975) 

L.  0.  Power,  Ellis  J.  & Lois  Dover,  & Noble 
Ribelin  v.  U.S.  & Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  Civil  No.  CIV  75-708  PHX- 
WPC,  D.  Ariz.  Suit  pending. 

Property  Management  Co.,  A-29144  (Aug.  19,  1963) 

Property  Management  Co . v.  Stewart  L.  Udall , 

Civil  No.  64-28,  D.  Or.  Judgment  for  de- 
fendant, 255  F.  Supp.  382  (1966);  appeal 
dismissed,  Oct.  13,  1966.  See  Linn  Land  Co . 
v.  Udall . 

Nola  Grace  Ptasynski,  Barbara  C.  Lisco,  19  IBLA  125 
(1975);  26  IBLA  340  (1976)  (Supp.) 

Barbara  C.  Lisco  v.  The  Honorable  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al., 

Civil  No.  75-281,  D.N.M.  Remanded  to  the 
Dept.,  Apr.  3,  1976. 

Nola  Grace  Ptasynski  v.  The  Honorable  Stanley  K. 
Hathaway,  Secretary  of  the  Interior,  et  al..  Civil 
No.  75-282,  D.N.M.  Remanded  to  the  Dept.,  Apr.  6, 
1976;  judgment  for  defendants,  May  5,  1977. 


R.  E.  Puckett,  A-30419  (Oct.  29,  1965) 

Robert  E.  Puckett  v.  Stewart  L.  Udall,  Sec- 
retary  of  the  Interior,  Civil  No.  2786-65. 
Dismissed  without  prejudice,  Aug.  15,  1966. 


Estate  of  Henry  Frank  Racine,  7 IBIA  1 (1978); 

8 IBIA  251  (1981) 

Martha  Alfreda  Racine  Crawford  et  al.  v. 

Cecil  D.  Andrus,  Secretary  of  the  Interior, 

Civil  No.  CV-78-8-6F,  D.  Mont.  Dismissed 
July  13,  1979;  rev'd  & remanded,  Oct.  30, 

1980;  remanded  to  IBIA  Feb.  24,  1981. 

Ethel  C.  Radzewicz  et  al . , A-30866  (Jan.  29,  1968) 

Georgette  B.  Lee  (Hall)  v.  Udall , Civil  No. 
985-68.  Judgment  for  defendant,  Oct.  30, 

1969;  dismissed,  Nov.  17,  1970. 

Ram  Petroleums,  Inc.,  & Ramoco , Inc.,  37  IBLA  184 
(1978) 

Ram  Petroleums,  Inc,  v.  Cecil  Andrus , Secre- 
tary of  the  Interior,  Edward  W.  Stuebing  & 
Douglas  E.  Henriques,  Admin.  Judges  of  the 
IBLA;  rev'd,  478  F.  Supp.  1165  (D.  Nev.  1979); 
appeal  filed,  Dec.  21,  1979. 

Ramoco,  Inc.,  & Ram  Petroleums,  Inc,  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  Edward  W. 
Stuebing  & Douglas  E.  Henriques,  Admin.  Judges 
of  IBLA  & L.  Pollick,  Chief  Minerals  Section, 
Utah  State  Office  of  BLM,  Civil  No.  C-79-0007, 

D.  Utah.  Judgment  for  defendants,  Nov.  14, 

1979;  aff 'd,  May  27,  1981. 

Estate  of  John  S.  Ramsey  (Wap  Tose  Note)  (Nez  Perce 
Allottee  No.  853,  Deceased),  81  I.D.  298  (1974) 

Clara  Ramsey  Scott  v.  U.S.  & Rogers  C.  B. 

Morton,  Secretary  of  the  Interior,  et  al.. 

Civil  No.  3-74-39,  D.  Idaho.  Dismissed  with 
prejudice,  Aug.  11,  1975;  no  appeal. 

Stuart  Grant  Ramstad,  55  IBLA  223  (1981);  Recon- 
sideration denied,  Order  dated  Sept.  30,  1981 

Stuart  Grant  Ramstad  v.  James  G.  Watt  et  al., 
Civil  No.  A81-458  CIV,  D.  Alaska.  Suit  pending. 

Ray  D.  Bolander  Co.,  72  I.D.  449  (1965) 

Ray  D.  Bolander  Co.  v.  U.S. , Ct . Cl.  51-66. 
Judgment  for  plaintiff,  Dec.  13,  1968;  subse- 
quent Contract  Officer's  dec.,  Dec.  3,  1969; 
interim  dec.,  Dec.  2,  1969;  Order  to  Stay  Pro- 
ceedings until  Mar.  31,  1970;  dismissed  with 
prejudice,  Aug.  3,  1970. 

Estate  of  Elgin  Red  Elk,  IA-1230  (Nov.  13,  1964) 

Bert  Taunah  et  al.  v.  Stewart  Udall , Civil  No. 
65-82,  W.D.  Okla.  Judgment  for  plaintiff, 

Apr.  27,  1967;  rev'd  & remanded,  398  F.2d  795 
(10th  Cir.  1968);  no  petition. 

Redwood  Empire  Land  & Royalty  Co.,  62  IBLA  296  (1982) 

Redwood  Empire  Land  & Royalty  Co.  v.  James  G. 
Watt , no  Civil  No.,  D.  Colo. 

Redwood  Empire  Land  & Royalty  Co,,  64  IBLA  267  (1982) 

Redwood  Empire  Land  & Royalty  Co.  v.  James  Watt 
et  al.,  Civil  No.  82-174  Big.,  D.  Mont.  Suit 
pending. 
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Estate  of  Crawford  J.  Reed  (Unallotted  Crow  No. 

6412) , 1 1B1A  326,  79  I.D.  621  (1972) 

George  Reed,  Sr.  v.  Rogers  Morton  et  al., 

Civil  No.  1105,  D.  Mont.  Dismissed  June  14, 

1973;  no  appeal. 

Henry  E.  Reeves,  31  IBLA  242  (1977) 

Henry  E.  Reeves  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior,  et  al.,  Civil 
No.  A-158-73  Civ,  D.  Alaska.  Partial  judg- 
ment for  plaintiff,  465  F.  Supp.  1065  (1979); 
rev'd,  Oct.  30,  1980;  appeal  dismissed 
Apr.  14,  1981. 

Reichhold  Energy  Corp. , 40  IBLA  134  (1979) 

Reichhold  Energy  Corp.  v . Cecil  D. 

Andrus , Civil  No.  79-1274.  Judgment  for 
defendant,  May  30,  1980;  appeal  filed. 

Reitz  Coal  Co.  (Petitioner)  v.  Office  of  Surface 
Mining  Reclamation  & Enforcement  (Respondent), 

2 IBSMA  381  (1980) 

Reitz  Coal  Co.  v.  Cecil  D.  Andrus,  Civil  No. 
80-1832,  W.D.  Pa.  Suit  pending. 

Reliable  Coal  Corp.,  1 IBMA  97,  79  I.D.  139  (1972) 

Reliable  Coal  Corp.  v . Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  No.  72-1477, 
U.S.  Ct.  of  Appeals,  4th  Cir.  Board's  decision 
aff ’d,  478  F. 2d  257  (4th  Cir.  1973). 

Republic  Steel  Corp.,  82  I.D.  607  (1975) 

Republic  Steel  Corp.  v.  Interior  Board  of  Mine 
Operations  Appeals , No.  76-1041,  U.S.  Ct . of 
Appeals,  D.C.  Cir.  Rev'd  & remanded,  Feb.  22, 
1978. 

Resource  Service  Co.,  Grace  K.  Greco,  55  IBLA  343 
(1981) 

Fred  L.  Engle,  d/b/a  Resource  Service  Co.  v. 

James  G.  Watt  et  al.,  Civil  No.  C80-2080, 

D.  Wyo.  Suit  pending. 

William  C.  Reuling,  59  IBLA  226  (1981) 

William  C.  Reuling  v.  James  Watt  et  al., 

Civil  No.  C82-0058-C,  D.N.M.  Suit  pending. 


R.  G.  Brown,  Jr.  & Co.,  IBCA-356  (July  26,  1963) 

Robert  G.  Brown,  Jr.,  et  al.  v.  U.S. , Ct . Cl. 
No.  373-63.  Judgment  for  plaintiff,  Apr.  6, 
1965;  no  appeal. 


Richfield  Oil  Corp.,  62  I.D.  269  (1955) 

Richfield  Oil  Corp.  v.  Fred  A.  Seaton,  Civil 
No.  3820-55.  Dismissed  without  prejudice, 
Mar.  6,  1958;  no  appeal. 


Judicial  Review 

Simon  A.  Rife,  56  IBLA  378  (1981) 

Simon  A.  Rife  v.  James  G.  Watt  et  al., 

Civil  No.  C81-0318 , D.  Wyo.  Suit 
pending. 

Riley  Hall  Coal  Co.  (Petitioner)  v.  Office  of  Sur- 
face  Mining  Reclamation  & Enforcement , 1 IBSMA 
292  (1979) 

Riley  Hall  Coal  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  79-213, 
E.D.  Ky.  Suit  pending. 

Mark  B.  Ringstad  et  al . , Inlet  Oil  Corp.  et  al., 
Robert  L.  Lawler  et  al,,  A-31111 ; A- 3111 5; 

A-31134;  A-31188  (Mar.  17,  1970) 

Robert  Lawler  et  al.  v.  Walter  J.  Hickel , 

Civil  No.  F-14-70,  D.  Alaska. 

Inlet  Oil  Corp.  & Raymond  J.  Ellis  v.  Walter  J. 
Hickel , Civil  No.  A-48-70,  D.  Alaska.  Stipu- 
lated dismissal  without  prejudice,  Aug.  11, 
1970. 

Actions  consolidated,  June  26,  1970.  Judgment 
for  defendant,  Feb.  22,  1972;  no  appeal. 

LaPreal  C.  Rinker , IBLA  81-845,  Order  dated 
Oct.  23,  1981 

LaPreal  C.  Rinker  v.  James  Watt,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  Civ-82- 
0065  HB,  D.N.M.  Suit  pending. 

Hugh  S.  Ritter,  Thomas  M.  Bunn,  72  I.D.  Ill  (1965); 
reconsideration  denied  by  letter  decision  dated 
June  23,  1967,  by  the  Under  Secretary. 

Thomas  M.  Bunn  v.  Stewart  L.  Udall , Civil  No. 
2615-65.  Remanded,  June  28,  1966. 

Estate  of  William  Cecil  Robedeaux,  1 IBIA  106, 

78  I.D.  234  (1971);  2 IBIA  33,  80  I.D.  390  (1973) 

Oneta  Lamb  Robedeaux  et  al.  v.  Rogers  C.  B. 
Morton,  Civil  No.  71-646,  D.  Okla.  Dismissed, 
Jan.  11,  1973. 

Houston  Bus  Hill  v.  Rogers  C.  B.  Morton,  Civil 
No.  72-376,  W.D.  Okla.  Judgment  for  plaintiff, 
Oct.  29,  1973;  amended  judgment  for  plaintiff, 
Nov.  12,  1973;  appeal  dismissed,  June  28,  1974. 

Houston  Bus  Hill  & Thurman  S.  Hurst  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  73-528-B,  W.D.  Okla.  Judgment  for  plain- 
tiff, Apr.  30,  1975;  corrected  judgment,  May  2, 
1975;  per  curiam  dec.,  vacated  & remanded, 

Oct.  2,  1975;  judgment  for  plaintiff,  Dec.  1, 
1975. 

Roberts  Brothers  Coal  Co.,  2 IBSMA  284,  87  I.D.  439 
(1980) 

Roberts  Brothers  Coal  Co.  v.  Cecil  D.  Andrus 
et  al.,  Civil  No.  80-016900  (G),  W.D.  Ky. 

Suit  pending. 
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Evelyn  R.  Robertson  et  al.,  Duncan  Miller,  A-29251 
(Mar.  21,  1963)  (see  Duncan  Miller,  20  IBLA  1 
(1975)) 

Duncan  Miller  v.  Stewart  L.  Udall,  Civil  No. 
1066-63.  Judgment  for  defendant,  Mar.  13, 

1964;  aff'd,  349  F.2d  193  (1965);  cert,  denied, 

385  U.S.  929  (1966);  rehearing  denied,  385  U.S. 
1021  (1966). 

W.  C.  Wells  v.  Stewart  L.  Udall,  Civil  No. 

A-37-63,  D.  Alaska.  Dismissed  with  prejudice. 
Sept.  7,  1965;  no  appeal. 

Evelyn  R.  Robertson  v.  Stewart  L,  Udall,  Civil 
No.  1561-63.  Judgment  for  defendant,  Apr.  4, 

1964;  aff’d,  349  F.2d  195  (1965);  no  petition. 

Estate  of  Clark  Joseph  Robinson,  7 IBIA  74,  85  I.D. 

294  (1978) 

Rene  Robinson,  by  & through  her  Guardian  Ad 
Litem,  Nancy  Clifford  v.  Cecil  Andrus , Sec- 
retary of  the  Interior,  Gretchen  Robinson  & 

Trixi  Lynn  Robinson  Harris , Civil  No. 

CIV-78-5097,  D.S.D.  Suit  pending. 

George  Rodda,  Jr.,  27  IBLA  186  (1976);  37  IBLA  189 
(1978) 

Norman  Lewis  McBride  (Assignor)  & George 
Rodda,  Jr.  (Assignee)  v . Secretary  of  the 
Interior,  Roy  Maggart,  an  Individual, 

Eldon  J.  Fairbanks,  an  Individual,  Civil 
No.  CIV  79-96  TUC-MAR,  D.  Ariz.  Suit 
pending. 


M.  E.  Rogers,  47  IBLA  196  (1980) 

M.  E.  Rogers  v.  U.S.,  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg,  Dir., 
BLM,  Civil  No.  80-114-H,  D.  Mont.  Suit 
pending . 

Rosebud  Coal  Sales  Co.,  37  IBLA  251,  85  I.D.  396 
(1978) 

Rosebud  Coal  Sales  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Frank  Gregg,  Dir., 
Bureau  of  Land  Management,  & Maria  B.  Bohl , 
Chief,  Land  & Mining,  Bureau  of  Land  Manage- 
ment , Wyo . , Civil  No.  C78-261 , D.  Wyo.  Judg- 
ment for  plaintiff,  Oct.  17,  1979.  No  appeal. 

Richard  W.  Rowe,  Daniel  Gaudiane , 82  I.D.  174 
(1975) 

Richard  W.  Rowe,  Daniel  Gaudiane  v.  Stanley  K. 
Hathaway,  in  His  Official  Capacity  as  Secre- 
tary of  the  Interior,  Civil  No.  75-1152. 
Judgment  for  defendant,  July  29,  1976. 


Frank  Roybal,  Jr.  v.  U.S.  Steel  Corp.,  7 IBMA  238 
(1977) 

Frank  Roybal,  Jr.  v.  Cecil  D.  Andrus,  No. 
77-1307,  U.S.  Ct.  of  Appeals,  D.C.  Cir . 

Suit  pending. 


Judicial  Review 

Edgar  Rundle,  A-29593  (Aug.  2,  1963) 

Edgar  Rundle  v.  Stewart  L.  Udall,  Civil  No. 

191-65.  Judgment  for  defendant,  Sept.  22, 

1965;  aff’d,  379  F.2d  112  (1967);  cert, 
denied,  389  U.S.  845  (1967) 

Estate  of  James  Running  Horse,  IA-1048  (May  26, 

i960) 

Mary  Hit  Him  Running  Horse  v.  Stewart  L. 

Udall , Civil  No.  2106-68.  Judgment  for  plain- 
tiff, 211  F.  Supp.  586  (1962);  no  appeal. 

Alex  Sachen,  Resource  Service  Co.,  56  IBLA  116 
(1981) 

Alex  & Mary  Jane  Sachen  & Fred  L.  Engle, 
d/b/a  Resource  Service  Co.  v.  James  G. 

Watt  et  al.,  Civil  No.  C-81-0298,  D.  Wyo . 

Suit  pending. 

Louise  Safarik,  A-28307  et^  al.  (Apr.  22,  1960) 

John  J , King  v . Stewart  L.  Udall,  Civil  No. 
3903-60.  Judgment  for  defendant,  June  23, 

1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 

Louise  Safarik  et  al . , A-28562  et  al . (Jan.  26,  1961) 

Louise  Safarik  v.  Stewart  L.  Udall,  Civil  No. 
1081-61.  Judgment  for  defendant,  June  23, 

1961;  aff'd,  304  F.2d  944  (1962);  cert,  denied, 

371  U.S.  901  (1962). 

Samuel  Gary  v.  Stewart  L.  Udall,  Civil  No. 

1202-61.  Judgment  for  defendant,  June  23, 

1961;  aff'd,  304  F.2d  944  (1962);  no  petition. 

Rune  E.  S.  Safve , 13  IBLA  212  (1973) 

Rune  E.  S.  Safve  v.  Secretary  of  the  Interior, 
Interior  Board  of  Land  Appeals,  Dir.,  Bureau 
of  Land  Management,  State  Dir.,  Alaska,  Bureau 
of  Land  Management , Civil  No.  A-173-73  CIV,  D. 
Alaska.  Dismissed,  Mar.  4,  1975;  reinstated  by 
court  order,  Apr.  9,  1975;  remanded  to  the  Bureau 
of  Land  Management  for  proceedings,  Mar.  19,  1976. 

Louis  Samuel  et  al.,  8 IBLA  268  (1972) 

Charles  M,  Goad  v.  U.S.  & Rogers  Morton,  Sec- 
retary  of  the  Interior,  Civil  No.  9948,  D.N.M. 
Dismissed  with  prejudice,  Jan.  16,  1974. 

Joseph  & Jean  Maisano  v . Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Bureau  of  Land 
Management , & Board  of  Land  Appeals , Civil  No. 
39720,  E.D.  Mich.  Dismissed,  Oct.  12,  1973 
(opinion);  no  appeal. 

Gordon  W.  & Alleyne  J.  Laatz  v.  Rogers  C.  B. 

Morton  et  al , , Civil  No.  03266,  E.D.  Mich. 
Dismissed,  Feb.  20,  1975  (opinion). 

Louis  Samuel  v.  Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  Civil  No.  CV-74-1112-EC,  C.D. 

Cal.  Dismissed  with  prejudice,  Aug.  26,  1974; 
no  appeal . 
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San  Carlos  Mineral  Strip,  69  I.D.  195  (1962) 

James  Houston  Bowman  v.  Stewart  L.  Udall , 

Civil  No.  105-63.  Judgment  for  defendant, 

243  F.  Supp.  672  (1965);  aff'd  sub  nom. 

S.  Jack  Hinton  et  al . v.  Stewart  L.  Udall, 

364  F. 2d  676  (1966);  cert,  denied,  385  U.S. 

878  (1966);  supplemented  by  M-36767,  Nov.  1, 

1967. 

B.  F.  Sandoval,  Jr.,  A-29975  (June  12,  1964) 

B.  F.  Sandoval,  Jr.  v.  Stewart  L.  Udall,  Civil 
No.  5779,  D.N.M.  Judgment  for  plaintiff, 

May  11,  1965;  appeal  dismissed  Jan.  12,  1966; 
order  vacating  prior  judgment  issued  Jan.  28, 

1966. 

Santa  Fe  Sand  & Gravel  Co.,  A-30657  (Apr.  25,  1967) 

Santa  Fe  Sand  & Gravel  Co.  v.  Boyd  L. 

Rasmussen  et  al.,  Civil  No.  7135,  D.N.M. 

Summary  judgment  for  defendant.  May  28,  1968; 
no  appeal. 

Kenneth  F.  Santor,  13  IBLA  208  (1973) 

Kenneth  F.  Santor  v.  Rogers  C.  B.  Morton, 

Individ.  & as  Secretary  of  the  Interior, 

Daniel  P.  Baker,  Individ.  & as  Dir,  for 
the  State  of  Wyo.,  Bureau  of  Land  Management, 

& Glenna  M.  Lane,  Individ.  & as  Chief,  O&G 
Section,  Land  Office,  Wyo.,  Civil  No.  5949, 

D.  Wyo.  Dismissed,  Nov.  15,  1974  (opinion); 
no  appeal. 

John  W.  Savage,  6 IBLA  253  (1972) 

Amerada  Hess  Corp.,  Louisiana  Land  & Explora- 
tion Co.,  & Oil  Shale  Corp.  v.  Rogers  C.  B. 

Morton , Civil  No.  C-4361,  D.  Colo.  Order 
holding  matter  in  abeyance  until  60  days  after 
all  appeals  are  completed  in  Oil  Shale  Corp., 
supra , filed  June  3,  1974. 

Lloyd  Schade,  12  IBLA  316  (1973) 

Lloyd  Schade  v.  Cecil  Andrus , Secretary  of 
the  Interior,  State  of  Alaska,  Civil  No. 

A-76-28,  D.  Alaska.  Judgment  for  plaintiff, 

Oct.  2,  1978;  aff'd,  638  F.2d  122  (9th  Cir. 

1981). 

Casper  Joseph  Schmand , Attorney  in  fact  for  Mike 
Swab,  A-29451  (Aug.  19,  1963) 

Casper  Joseph  Schmand  v.  Stewart  L.  Udall, 

Civil  No.  63-484,  D.  Or.  Judgment  for  de- 
fendant, 255  F.  Supp.  382  (1966);  appeal 
dismissed,  Oct.  13,  1966.  See  Linn  Land  Co . 
v.  Udall . 

Ann  D.  Schmidt,  A-28349  (July  28,  1960) 

Ann  D.  Schmidt  v.  Stewart  L.  Udall,  Civil  No. 
3912-60.  Judgment  for  defendant,  Apr.  11, 

1961;  no  appeal. 


Judicial  Review 

Betty  Mae  Schober  & John  L.  Richardson,  A-29430 
(Jan.  8,  1964);  reconsideration  denied,  Mar.  6, 
1964. 

John  L.  Richardson  v.  Stewart  L.  Udall,  Civil 
No.  3975,  D.  Idaho.  Remanded,  253  F.  Supp.  72 
(1966);  no  appeal. 


Charles  Schraier,  Robert  Schulein,  et  al.,  A-30814; 
A-30816  (Nov.  21,  1967) 

Charles  Schraier  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior,  Civil  No.  427-68. 
Judgment  for  defendant,  Oct.  31,  1968;  af f 'd , 
419  F.2d  663  (1969);  petition  for  rehearing 
en  banc  denied,  Oct.  8,  1969;  no  petition. 


Joseph  M.  Schuck,  A-28603  (Aug.  16,  1961) 

Joseph  M.  Schuck  v.  Secretary  of  the  Interior, 
No.  16,682.  Petition  for  review  dismissed, 
Dec.  15,  1961;  no  appeal. 

Joseph  M.  Schuck  v.  Secretary  of  the  Interior, 
Civil  No.  1402  Tuc.,  D.  Ariz.  Complaint  dis- 
missed, Jan.  30,  1962;  no  appeal. 

Joseph  M.  Schuck  v.  Roy  T.  Helmandollar , Civil 
No.  1402  Tuc.,  D.  Ariz.  Judgment  for  defen- 
dant, Mar.  19,  1962;  no  appeal. 

Seal  & Co.,  68  I.D.  94  (1961) 

Seal  & Co,  v.  U.S. , Ct . Cl.  274-62.  Judgment 
for  plaintiff,  Jan.  31,  1964;  no  appeal. 

Robert  Semanko , Mary  L.  Hollebon,  Resource 
Service  Co,  Inc.,  58  IBLA  340  (1981) 

Robert  Semanko,  Mary  L.  Hollebon,  & 

Fred  L.  Engle,  d/b/a  Resource  Service 
Co . v.  James  G.  Watt  et  al,,  Civil  No. 

82-0165.  Suit  pending. 


Administrative  Appeal  of  Sessions,  Inc.  (A  Cal. 
Corp. ) v . Vyola  Olinger  Ortner  (Lessor),  Lease 
No.  PSL-33,  Joseph  Patrick  Patencio  (Lessor), 
Lease  No.  PSL-36,  Larry  Olinger  (Lessor),  Lease 
No.  PSL-41 , 81  I.D.  651  (1974) 

Sessions,  Inc.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CV  74-3589  LTL,  C.D.  Cal.  Dismissed  with 

prejudice,  Jan.  26,  1976. 

Sessions,  Inc.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  Civil  No. 
CV  74-3591  MML,  C.D.  Cal.  Dismissed  with 

prejudice,  Jan.  26,  1976. 

Sessions,  Inc,  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
CV  74-3590  FW,  C.D.  Cal.  Dismissed  with 
prejudice,  Jan.  26,  1976. 
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John  J.  Sexton,  15  IBLA  69  (1974);  On  Reconsidera- 
tion, 20  IBLA  187  (1975) 

John  J.  Sexton  v.  U.S.,  Rogers  C.  B.  Morton 
as  the  Secretary  of  the  Interior,  et  al. , 

Civil  No.  F-74-6,  D.  Alaska.  Dismissed, 

Jan.  5,  1977. 

William  D.  Sexton  et  al.,  9 IBLA  316  (1973);  R.  C. 
Bailey  et  al.,  7 IBLA  266  (1972);  R.  C.  Bailey  & 

C.  Burglin,  10  IBLA  281  (1973);  Helen  S.  Bailey 
& C.  Burglin,  11  IBLA  51  (1973);  Earnest  G.  & 

Dora  A.  Carter,  C.  Burglin,  Michael  F.  Scanlan, 

C.  Burglin,  12  IBLA  181  (1973) 

C.  Burglin  & William  D.  Sexton  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  F-9-73,  D.  Alaska. 

C.  Burglin  & R.  C.  Bailey  v.  U.S.,  Rogers  C.  B. 
Morton,  et  al. , Civil  No.  F-15-73,  D.  Alaska. 

C.  Burglin  & Helen  Bailey  v.  U.S.,  Rogers  C.  B. 
Morton,  et  al.,  Civil  No.  F-19-73,  D.  Alaska. 

C.  Burglin,  Earnest  G.  Carter,  Dora  A.  Carter, 

& Michael  F.  Scanlan  v.  U.S.,  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior,  et  al., 

Civil  No.  F-21-73,  D.  Alaska. 

Actions  consolidated  by  order  dated  July  23, 

1974.  Judgment  for  defendant,  Aug.  5,  1974; 
aff'd,  527  F.2d  486  (9th  Cir.  1976);  cert. 
denied,  425  U.S.  973  (1976). 

Steve  Shapiro  v.  Bishop  Coal  Co.,  83  I.D.  59  (1976) 

Bishop  Coal  Co.  v.  Thomas  S.  Kleppe,  No.  76-1368, 
U.S.  Ct.  of  Appeals,  4th  Cir.  Suit  pending. 

John  W.  Shaw,  A-29143  (Apr.  5,  1963) 

John  W.  Shaw  v.  Stewart  L.  Udall , Secretary 
of  the  Interior,  Civil  No.  63-602,  D.  Or. 

Aff’d,  264  F.  Supp.  390  (1967);  appeal 
docketed  Mar.  13,  1967;  appeal  dismissed. 

Michael  Shearn,  24  IBLA  259  (1976) 

Michael  Shern  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior  & Arthur  W.  Zimmerman,  Dir, 
of  the  New  Mexico  State  Office  of  the  Bureau 
of  Land  Management,  Civil  No.  CIV-76-338-P,  D.N.M. 
Judgment  for  defendant,  Feb.  22,  1977;  aff’d, 

Sept.  17,  1977. 


Shell  Oil  Co.,  A-30575  (Oct.  31,  1966),  Changeabil- 
ity of  Acreage  Embraced  in  Oil  & Gas  Lease  Offers, 
71  I.D.  337  (1964) 

Shell  Oil  Co.  v.  Udall,  Civil  No.  216-67. 
Stipulated  dismissal,  Aug.  19,  1968. 


Estate  of  Albln  (Alvin)  Shemany,  7 IBIA  70  (1978) 

Edward,  Clara  & Alice  Longhat  v.  Cecil  Andrus , 
Secretary  of  the  Interior,  Civil  No.  CIV 
78-0929-D,  W.D.  Okla.  Judgment  for  defendant, 
Dec.  31,  1979;  appeal  filed  Jan.  21,  1980. 


Sinclair  Oil  & Gas  Co.,  75  I.D.  155  (1968) 

Sinclair  Oil  & Gas  Co.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
5277,  D.  Wyo.  Judgment  for  defendant,  sub 
nom.  Atlantic  Richfield  Co.  v.  Walter  J. 

Hickel , 303  F.  Supp.  724  (1969);  aff’d, 

432  F . 2d  587  (10th  Cir.  1970);  no  petition. 

Charles  T.  Sink,  82  I.D.  535  (1975) 

Charles  T.  Sink  v.  Thomas  S.  Kleppe,  Secretary 
of  the  Interior  - Mining  Enforcement  & Safety 
Administration  (MESA),  No.  75-1292,  U.S.  Ct. 
of  Appeals,  4th  Cir.  Vacated  without  preju- 
dice to  plaintiff’s  rights,  529  F.2d  601  (4th 
Cir.  1975). 

Skelly  Oil  Co.,  16  IBLA  264  (1974) 

Skelly  Oil  Co.  v . Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior,  et  al..  Civil  No.  74-411, 
D.N.M.  Judgment  for  plaintiff,  Aug.  7,  1975 
(opinion);  no  appeal. 

Dorothy  Smith,  Keith  C.  Hayes,  44  IBLA  25  (1979) 

Karen  Hayes,  Administratrix  of  the  Estate  of 
Keith  C.  Hayes,  Deceased,  Dorothy  Smith  v . 

Cecil  Andrus,  Secretary  of  the  Interior,  Civil 
No.  C-LV-79-369-HEC,  D.  Nev.  Dismissed  (1981). 

Eldon  L.  Smith,  A-30944  (Oct.  15,  1968) 

Eldon  L.  Smith  v.  Walter  J.  Hickel,  Civil  No. 
69-245,  D.  Ariz.  Judgment  for  defendant, 

Feb.  3,  1970. 

Geneiva  Nell  Maston  Smith  et  al.,  48  IBLA  199  (1980) 

Moss  J.  Witt  v.  U.S.  et  al.,  Civil  No.  Civ-LV- 
210,  RDF,  D.  Nev.  Judgment  for  defendant, 

Feb.  13,  1981;  appeal  filed  Feb.  20,  1981. 

James  W.  Smith,  34  IBLA  146  (1978) 

James  W.  Smith  v.  U.S.,  Cecil  Andrus, 

Secretary  of  the  Interior,  Frank  Gregg, 

Dir.  BLM,  Edward  L.  Hastey,  as  California 
State  Dir.,  BLM,  Civil  No.  79-0042-E, 

S.D.  Cal.  Suit  pending. 

L.  B.  Smith  et  al.,  A-30447  (Oct.  29,  1965) 

Charles  J.  Babington  v . Stewart  L.  Udall, 

Civil  No.  3048-65.  Dismissed  without  preju- 
dice for  failure  of  prosecution,  May  1,  1967; 
no  appeal. 

Mardelle  M.  Smith,  Sherman  C.  Smith,  42  IBLA  136 
(1979)  ” 

Mardelle  M.  & Sherman  C.  Smith  v.  Cecil 
Andrus,  Secretary  of  the  Interior,  Robert 
Bergland,  Secretary  of  Agriculture,  Clay  Beal, 
Supervisor,  Chugach  Nat’l  Forest,  Curtis 
McVee,  Alaska  State  Dir.,  BLM,  Civil  No. 

A80-050  CIV,  D.  Alaska.  Judgment  for  defen- 
dant, May  8,  1981,  aff’d.  Sept.  21,  1982. 

No  petition. 
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George  Val  Snow,  46  IBLA  101  (1980) 

George  Val  Snow  & Kathleen  Snow  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  et  al.. 
Civil  No.  C80-0231A,  C.D.  Utah.  Suit  pending. 

Stanley  C.  Soho,  A-28135  (Aug.  19,  1959);  A-28135 
Supp.  (July  17,  1961);  supplemented  by  decision 
dated  Feb.  1,  1963,  by  Dir.,  Bureau  of  Land 
Management,  approved  by  the  Secretary  Mar.  18, 
1963. 

Robert  V.  Ferry  & Irving  Baker  v.  Stewart  L. 
Udall , Civil  No.  1648  Tuc.,  D.  Ariz.  Judgment 
for  defendant,  Sept.  3,  1963;  af f 'd , 336  F.2d 
706  (9th  Cir.  1964);  cert,  denied,  381  U.S. 

904  (1965). 

Stanley  C.  Soho  et  al.,  A-28175  (Apr.  11,  1960) 

Albert  Meeks  v.  E.  I.  Rowland,  Civil  No. 
3461-Phx.,  D.  Ariz.  Case  dismissed,  Jan.  17, 
1961;  no  appeal. 

Walter  M.  Sorensen,  32  IBLA  345  (1977) 

Walter  M.  Sorensen  v . Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  & Daniel  P.  Baker,  State 
Dir.,  Bureau  of  Land  Management,  Civil  No. 
C77-250,  D.  Wyo.  Aff’d,  Sept7~12,  1978. 


Southern  Pacific  Co.,  76  I.D.  1 (1969) 

Southern  Pacific  Co.  v.  Walter  J.  Hickel , 
Secretary  of  the  Interior,  Civil  No.  S-1274, 
D.  Cal.  Judgment  for  defendant,  Dec.  2,  1970 
(opinion);  no  appeal. 

Southern  Pacific  Co.,  Louis  G.  Wedekind,  77  I.D. 
177  (1970);  20  IBLA  365  (1975) 

George  C.  Laden,  Louis  Wedekind,  Mrs.  Vern 
Lear,  Mrs.  Arda  Fritz,  & Helen  Laden  Wagner, 
Heirs  of  George  H.  Wedekind,  Deceased  v . 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  R-2858, 
D.  Nev.  On  June  20,  1974,  remanded  for  fur- 
ther agency  proceedings  as  originally  ordered 
in  77  I.D.  177;  Dist.  Ct.  reserves  jurisdic- 
tion; supplemental  complaint  filed,  Aug.  1, 
1975;  judgment  for  defendant,  Nov.  29,  1976; 
appeal  filed,  Jan.  27,  1977. 


Southport  Land  & Commercial  Co.,  Sacramento  075330 
(Jan.  15,  1964) 

Southport  Land  & Commercial  Co.  v.  Stewart  L. 
Udall  et  al. , Civil  No.  42385,  N.D.  Cal.  DisT- 
missed  as  to  defendant  Stewart  Udall,  244  F. 
Supp.  172  (1965);  aff 'd,  371  F.2d  526  (9th  Cir. 
1967) ; no  petition. 


Southwest  Welding  & Manufacturing  Division,  Yuba 
Consolidated  Industries,  Inc.,  69  I.D.  173  (1962) 

Southwest  Welding  v.  U.S. , Civil  No. 
68-1658-CC,  C.D.  Cal.  Judgment  for  plaintiff, 
Jan.  14,  1970;  appeal  dismissed,  Apr.  6,  1970. 


Southwestern  Petroleum  Corp.  et  al.,  71  I.D.  206 
(1964) 

Southwestern  Petroleum  Corp.  v.  Stewart  L. 

Udall,  Civil  No.  5773,  D.N.M.  Judgment  for 
defendant,  Mar.  8,  1965;  aff 'd,  361  F.2d  650 
(10th  Cir.  1966);  no  petition. 

Ervin  Staacke  et  al.,  62  IBLA  278  (1982) 

Rose  May  Foley  et  al . & Resource  Service  Co., 
Inc.  v.  James  G.  Watt  et  al . , Civil  No.  82-1642. 
Suit  pending. 

Geosearch,  Inc.,  Robert  G.  Scholl  & Richard 
Doerr  v.  James  G.  Watt  et  al.,  Civil  No.  82- 
0240,  D.  Wyo.  Suit  pending. 

Standard  Oil  Co.  of  California  et  al.,  76  I.D.  271 
(1969) 

Standard  Oil  Co.  of  California  v.  Walter  J. 
Hickel  et  al . , Civil  No.  A-159-69,  D.  Alaska. 
Judgment  for  plaintiff,  317  F.  Supp.  1192 
(1970);  aff'd  sub  nom.  Standard  Oil  Co.  of 
California  v.  Rogers  C.  B.  Morton  et  al. , 

450  F.2d  493  (9th  Cir.  1971);  no  petition. 

Standard  Oil  Co.  of  Texas,  71  I.D.  257  (1964) 

California  Oil  Co.  v . Secretary  of  the 
Interior , Civil  No.  5729,  D.N.M.  Judgment 
for  plaintiff,  Jan.  21,  1965;  no  appeal. 

John  Walter  Starks,  55  IBLA  266  (1981) 

John  Walter  Starks  v . James  G.  Watt, 

Civil  No.  C-81-0711C,  D.  Utah.  Dismissed 
with  prejudice,  Mar.  2,  1982.  No  appeal. 

Starling  Brokers  et  al.,  6 IBLA  237  (1972) 

Hillin  L.  Arnold  et  al.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  A-157-72  Civ.,  D.  Alaska 
Judgment  for  defendant,  Mar.  20,  1974;  rev'd 
& remanded,  529  F.2d  1101  (9th  Cir.  1976)1 
aff 'd , June  29,  1981;  no  petition. 

Stauffer  Chemical  Co.  et  al.,  49  IBLA  381 
(1980) 

Monsanto  Co.,  J,  R.  Simplot  Co.,  Beker 
Industries  Corp.,  & Stauffer  Chemical 
Co . v.  James  G.  Watt,  Secretary  of  the 
Interior,  et  al . , Civil  No.  Civ  81- 
4013,  D.  Idaho.  Suit  pending. 

Ross  Stegman,  A-30812  (Nov.  21,  1967);  U.S.  v. 

Adrian  Edwards,  9 IBLA  197  (1973) 

Ross  Stegman  v.  Stewart  L.  Udall,  Civil  No. 

6953  Phx.,  D.  Ariz.  Remanded  to  Hearing 
Examiner  for  taking  of  further  evidence, 

Dec.  12,  1969. 

Adrian  Edwards,  Trustee  for  Ross  Stegman,  & 

Real  Party  in  Interest  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  74-58- 
PCT-CAM,  D.  Ariz.  Judgment  for  plaintiff, 

Sept.  10,  1975;  rev'd,  Oct.  26,  1978. 
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Billy  Stewart , N.M.  4200,  etc.,  approved  by  the 
Secretary,  May  2,  1969. 

D.  L.  Hannifin  v.  Walter  J.  Hickel  et  al., 

Civil  No.  8074,  D.N.M.  Judgment  for  defendant, 
Jan.  6,  1970;  remanded,  May  25,  1970;  judgment 
for  defendant,  May  28,  1970;  af f 'd , 444  F.2d 
200  (10th  Cir.  1971);  no  petition. 

Joe  Stewart,  33  IB LA  225  (1977) 

Joe  Stewart  v.  Cecil  D.  Andrus,  Secretary  of 
the  Interior , Civil  No.  78-1038,  D.  Idaho. 

Suit  pending. 

Nancy  L.  Stewart,  Resource  Service  Co.,  56  IBLA  122 
(1981) 

Nancy  L.  Stewart  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v.  James  G.  Watt  et  al., 

Civil  No.  C-81-0299,  D.  Wyo.  Suit  pending. 

Elaine  S.  Stickelman,  9 IBLA  327  (1973) 

Elaine  S.  Stickelman  v.  U.S.  & Dept,  of  the 
Interior  et  al.,  Civil  No.  LV-2112,  D.  Nev. 
Judgment  for  defendant,  Aug.  29,  1975;  amended 
Order  judgment  for  defendant,  Sept.  4,  1975. 

Bernard  S.  Storper,  60  IBLA  67  (1981) 

Bernard  S.  Storper  v.  James  G.  Watt  et  al.  , 

Civil  No.  82-0449.  Suit  pending. 

Omar  Stratman,  16  IBLA  222  (1974) 

Omar  Stratman  v.  The  Dept,  of  the  Interior, 

Bureau  of  Land  Management , Civil  No.  A74-103, 

D.  Alaska.  Remanded  to  the  Dept.,  May  6,  1976; 
af f 'd , in  part,  rev'd  & remanded  in  part, 

Sept.  8,  1981. 

Marta  F.  Stroock,  63  IBLA  119  (1982) 

Marta  F.  Stroock  v . James  Watt,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  NC-82- 
0093W,  D.  Utah.  Suit  pending. 

Supron  Energy  Corp.,  Atlantic  Richfield  Co., 

55  IBLA  318  (1981) 

Atlantic  Richfield  Co.  v.  James  G.  Watt, 

Secretary  of  the  Interior,  Civil  No.  CIV 
81-0615  M,  D.N.M.  Suit  pending. 

Supron  Energy  Corp.  et  al.,  46  IBLA  181  (1980) 

Conoco,  Atlantic  Richfield  Co.,  & Tenneco  Oil  Co. 
v.  Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-80-0261M,  D.N.M. 

Exxon  Co. , U.S. A.  v.  Cecil  D.  Andrus , Secretary 
of  the  Interior,  Civil  No.  Civ-80-430- JB,  D.N.M. 

Supron  Energy  Corp.,  Southland  Royalty  Co.,  & 
Consolidated  O&G  Co.  v . Cecil  D.  Andrus,  Secre- 
tary  of  the  Interior,  Civil  No.  Civ-80-0463  JB, 

D.N.M. 

Actions  consolidated  Nov.  16,  1980.  Suit  pending. 


Florence  Emily  Tagala  v.  Amanda  Nellie  Ruth  Price, 
A-30715  (Nov.  10,  1966);  Florence  Emily  Tagala  v. 

C^_G°rsuch , Special  Administrator  of  the 
Estate  of  Amanda  Price,  A-31241  (Jan.  9,  1970) 

Amanda  Price  v.  Udall , Civil  No.  33-67,  D. 
Alaska.  Judgment  for  plaintiff,  280  F.  Supp. 

393  (1968);  remanded  to  Bureau  of  Land  Man- 
agement, 411  F.2d  589  (9th  Cir.  1969);  no 
petition. 

James  K.  Tallman,  68  I.D.  256  (1961) 

James  K.  Tallman  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  1852-62.  Judgment  for  defendant, 

Nov.  1,  1962  (opinion);  rev'd,  324  F.2d  411 
(1963);  cert,  granted,  376  U.S.  961  (1964); 

Dist.  Ct . aff'd,  380  U.S.  1 (1965);  rehearing 
denied,  380  U.S.  989  (1965). 

Appeal  of  Tanacross,  Inc.,  4 ANCAB  173,  87  I.D. 

123  (1980) 

Tanacross,  Inc,  v.  James  G.  Watt  et  al., 

Civil  No.  A82-005  CIV,  D.  Alaska.  Suit 
pending . 

Texaco,  Inc.,  75  I.D.  8 (1968) 

Texaco,  Inc.,  a Corp.  v.  Secretary  of  the 
Interior,  Civil  No.  446-68.  Judgment  for 
plaintiff,  295  F.  Supp.  1297  (1969);  aff'd 
in  part  & remanded , 437  F.2d  636  (1970); 
aff'd  in  part  & remanded,  July  19,  1972. 

Texas  Construction  Co.,  64  I.D.  97;  reconsidera- 
tion denied,  IBCA-73  (June  18,  1957) 

Texas  Construction  Co.  v.  U.S. , Ct . Cl.  No. 
224-58.  Stipulated  judgment  for  plaintiff, 

Dec.  14,  1961. 

Estate  of  Tim  Tieyah,  7 IBIA  234  (Oct.  17,  1979) 

Marie  Tieyah  Carr  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Civil  No.  CIV  79-1300-D, 

D.  Okla.  Suit  pending. 

Ray  H.  Thames,  30  IBLA  167  (1977) 

Maude  E.  McDonald  & Harriet  S.  Walsh  v . Cecil 
Andrus,  Secretary  of  the  Interior,  Edward  W. 
Stuebing , Douglas  E.  Henriques,  & Martin  Ritvo, 
Admin.  Judges  Interior  Board  of  Land  Appeals, 
Lowell  J.  Udy,  Dir,  of  Lands  & Minerals,  ESLO, 
BLM,  Civil  No.  S77-0333(C),  S.D.  Miss.  Judgment 
for  defendant,  Jan.  29,  1980;  rev'd  & remanded , 
Aug.  21,  1982;  judgment  for  plaintiff,  Feb.  19, 
1982. 


Albert  Thomas  et  ux.  (Contestees)  v.  Sam  A. 

DeVilbiss  et  ux.  (Contestants),  10  IBLA  56  (1973) 


Albert  & Ellora  Thomas  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
74-139-TUC-WCF,  D.  Ariz.  Judgment  for  defen- 
dant, 408  F.  Supp.  1361  (1976);  aff'd, 

552  F . 2d  871  (9th  Cir.  1977). 
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Estate  of  John  Thomas,  Deceased  Cayuse  Allottee  No. 
223  & Estate  of  Joseph  Thomas,  Deceased,  Umatilla 
Allottee  No.  877,  64  l.D.  401  (1957) 

Joe  Hayes  v.  Fred  A.  Seaton,  Secretary  of  the 
Interior , Civil  No.  859-581.  Judgment  for 
defendant,  Sept.  18,  1958;  aff'd,  270  F.2d  319 
(1959);  cert,  denied,  364  U.S.  814  (1960); 
rehearing  denied,  364  U.S.  906  (1960). 


Rupert  Thorne,  58  IBLA  319  (1981) 

Rupert  Thorne  v.  James  Watt,  Secretary 
Interior,  Civil  No.  82-1019,  D.  Idaho. 

Suit  pending. 

Thoroughfare  Coal  Co.,  3 IBSMA  72,  88  l.D.  406 
(1981) 

Thoroughfare  Coal  Co.  v.  James  G.  Watt, 
Secretary  of  the  Interior,  Civil  No.  C81- 
0068,  W.D.  Ky.  Suit  pending. 

Thor-Westclif f e Development,  Inc.,  70  l.D.  134 
(1963) 

Thor-Westclif fe  Development,  Inc.  v.  Stewart  L. 
Udall , Civil  No.  5343,  D.N.M.  Dismissed  with 
prejudice,  June  25,  1963. 

See  also : 

Thor-Westclif fe  Development,  Inc,  v.  Stewart  L. 
Udall  et  al.,  Civil  No.  2406-61.  Judgment  for 
defendant,  Mar.  22,  1962;  aff'd,  314  F.2d  257 
(1963);  cert,  denied,  373  U.S.  951  (1963). 


Richard  K.  Todd  et  al.,  68  l.D.  291  (1961) 

Bert  F.  Duesing  v.  Stewart  L.  Udall,  Civil  No. 
290-62.  Judgment  for  defendant,  July  17,  1962 
(oral  opinion);  aff'd,  350  F.2d  748  (1965); 
cert,  denied,  383  U.S.  912  (1966). 


Tollage  Creek  Elkhorn  Mining  Co.,  2 IBSMA  341, 

87  l.D.  570  (1980) 

Tollage  Creek  Elkhorn  Mining  Co.  v.  Cecil  D. 
Andrus,  Civil  No.  80-230,  E.D.  Ky.  Suit 
pending . 

Estate  of  Phillip  Tooisgah,  4 IBIA  189,  82  l.D.  541 
(1975) 

Jonathan  Morris  & Velma  Tooisgah  v.  Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Civil  No. 
CIV-76-0037-D,  W.D.  Okla.  Dismissed,  418  F.  Supp. 
913  (1976).  No  appeal. 

TOSCO  v.  Secretary  of  the  Interior 

See  Union  Oil  Co.,  71  l.D.  169  (1964) 

Tree  Land  Nursery,  Inc.,  IBCA-436  (Oct.  31,  1966) 

Tree  Land  Nursery,  Inc,  v.  U.S. , Ct.  Cl. 

238-67.  Judgment  for  plaintiff.  May  13,  1969. 

William  M.  Turner,  54  IBLA  111  (1981) 

William  M.  Turner  v.  James  G.  Watt,  Civil  No. 
81-0832 JB,  D.N.M.  Suit  pending. 

Tyee  Construction  Co.,  IBCA-112  & 113  (Apr.  30, 

1958) 

Tyee  Construction  Co.  v.  U. S. , Ct.  Cl.  No. 

312-60.  Judgment  for  defendant,  June  1,  1962; 
no  appeal. 

Union  Oil  Co.,  56  IBLA  206;  reconsideration 
granted,  58  IBLA  166  (1981) 

Union  Oil  Co.  of  California  v.  James  G. 

Watt  et  al. , Civil  No.  82-427,  D.  Ariz. 

Suit  pending. 

Union  Oil  Co.  Bid  on  Tract  228,  Brazos  Area,  Texas 
Offshore  Sale,  75  l.D.  147  (1968);  76  l.D.  69 
(1969) 

The  Superior  Oil  Co.  et  al,  v.  Stewart  L. 


Atwood  et  al . v.  Stewart  L.  Udall,  Civil  Nos. 
293-62  - 299-62,  incl.  Judgment  for  defendant, 
Aug.  2,  1962;  aff'd,  350  F.2d  748  (1965);  no 
petition. 

E.  B.  Todhunter,  A-28197  (May  23,  1960) 

Victoria  L.  Cuccia  v.  Stewart  L.  Udall,  Civil 
No.  3921-60.  Judgment  for  defendant,  Sept.  17, 
1963;  no  appeal. 

Appeal  of  Toke  Cleaners , 81  l.D.  258  (1974) 

Thom  Properties,  Inc.,  d/b/a  Toke  Cleaners  & 
Launderers  v.  U.S.,  Dept,  of  the  Interior, 
Bureau  of  Indian  Affairs,  Civil  No.  A3-74-99, 
D.N.D.  Stipulation  for  dismissal  & Order  dis- 
missing case,  June  16,  1975. 


Udall,  Civil  No.  1521-68.  Judgment  for  plain- 
tiff, July  29,  1968,  modified,  July  31,  1968; 
aff'd,  409  F. 2d  1115  (1969);  dismissed  as  moot, 
June  4,  1969;  no  petition. 

Union  Oil  Co.  of  California,  71  l.D.  287  (1964) 

Union  Oil  Co.  of  California  v.  Stewart  L. 

Udall , Civil  No.  2595-64.  Judgment  for 
defendant,  Dec.  27,  1965;  no  appeal. 

Union  Oil  Co.  of  California,  48  IBLA  145;  recon- 
sideration granted.  Order  dated  Oct.  7,  1980. 

Union  Oil  Co.  of  California  v.  Cecil  D. 

Andrus , Civil  No.  80-2278.  Interior  Board  of 
Land  Appeals  remanded  the  case  with  instruc- 
tions to  consider  the  appeal  on  its  merits. 
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Union  Oil  Co.  of  California  et  al.,  71  I.D.  169 
(1964);  72  I.D.  313  (1965);  U.S.  v.  Bohme ; U.S. 
v.  Exxon  Corp.;  U.S.  v.  Brown,  48  IBLA  267, 

87  I.D.  248  (1980);  51  IBLA  97,  87  I.D.  535  (1980) 

Penelope  Chase  Brown  et  al.  v.  Stewart  Udall , 

Civil  No.  9202,  D.  Colo. 

Barnette  T.  Napier  et  al.  v.  Secretary  of  the 
Interior,  Civil  No.  8691,  D.  Colo. 

The  Oil  Shale  Corp.  et  al.  v.  Secretary  of  the 
Interior , Civil  No.  8680,  D.  Colo. 

Joseph  B.  Umpleby  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  8685,  D.  Colo. 

Judgment  for  plaintiff,  261  F.  Supp.  954  (1966); 
aff'd,  406  F. 2d  759  (10th  Cir.  1969);  cert,  granted, 
396  U.S.  817  (1969);  rev'd  & remanded,  400  U.S.  48 
(1970);  remanded  to  Dist.  Ct.,  Mar.  12,  1971;  judg- 
ment for  plaintiff,  370  F.  Supp.  108  (1973);  vacated 
& remanded , Sept.  22,  1975;  petition  for  rehearing 
en  banc  denied;  cert,  denied,  June  21,  1976;  remanded 
to  the  Dept,  for  further  proceedings,  Jan.  17,  1977. 

Equity  Oil  Co.  v.  Stewart  L.  Udall,  Civil  No. 

9462,  D.  Colo. 

Gabbs  Exploration  Co.  v.  Stewart  L.  Udall,  Civil 
No.  9464,  D.  Colo. 

Harlan  H.  Hugg  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  9252,  D.  Colo. 

John  W.  Savage  v.  Stewart  L.  Udall,  Civil  No. 

9458,  D.  Colo. 

The  Oil  Shale  Corp.  et  al.  v.  Stewart  L.  Udall, 

Civil  No.  9465,  D.  Colo. 

Union  Oil  Co.  of  California,  a Corp.  v. 

Stewart  L.  Udall,  Civil  No.  9461,  D.  Colo. 

Order  to  Close  Files  & Stay  Proceedings , 

Mar.  25,  1967. 


Union  Oil  Co.  of  California,  Ramon  P.  Colvert , 
65  I.D.  245  (1958) 

Union  Oil  Co.  of  California  v.  Stewart  L. 
Udall , Civil  No.  3042-58.  Judgment  for 
defendant,  May  2,  1960  (opinion);  aff'd, 
289  F.2d  790  (1961);  no  petition. 

Union  Pacific  R.R. , 72  I.D.  76  (1965) 

The  State  of  Wyoming  & Gulf  Oil  Corp.  v. 
Stewart  L.  Udall,  etc.,  Civil  No.  4913, 

D.  Wyo.  Dismissed  with  prejudice,  255  F. 
Supp.  481  (1966);  aff'd,  379  F.2d  635 
(10th  Cir.  1967);  cert,  denied,  389  U.S. 
985  (1967). 


United  Mine  Workers  of  America  v.  Inland  Steel  Co., 
83  I.D.  87  (1976) 

United  Mine  Workers  of  America  v.  Thomas  S. 
Kleppe , No.  76-1377,  U.S.  Ct . of  Appeals, 

7th  Cir.  Board's  decision  aff'd,  561  F.2d 
1258  (7th  Cir.  1977). 


United  Mine  Workers  of  America,  Local  Union  No. 

1993  v.  Consolidation  Coal  Co.,  84  I.D.  254 
(1977) 

Local  Union  No.  1993,  United  Mine  Workers 
of  America  v.  Cecil  D.  Andrus,  No.  77-1582, 

U.S.  Ct.  of  Appeals,  D.C.  Cir.  Suit  pending. 

U.S.  v.  Alonzo  A.  Adams  et  al.,  64  I.D.  221  (1957), 
~A-27364  (July  1 , 1957) 

Alonzo  A.  Adams  et  al.  v.  Paul  B.  Witmer  et 
al . , Civil  No.  1222-57-Y,  S.D.  Cal.  Complaint 
dismissed,  Nov.  27,  1957  (opinion);  rev'd  & 
remanded , 271  F.2d  29  (9th  Cir.  1958);  on 
rehearing,  appeal  dismissed  as  to  Witmer; 
petition  for  rehearing  by  Berriman  denied, 

271  F. 2d  37  (9th  Cir.  1959) 

U.S.  v.  Alonzo  Adams , Civil  No.  187-60-WM, 

S.D.  Cal.  Judgment  for  plaintiff,  Jan.  29, 

1962  (opinion);  judgment  modified,  318  F. 2d 
861  (9th  Cir.  1963);  no  petition. 

U.S.  v.  Ken  & Kenneth  D.  Alexander,  17  IBLA  421 
(1974) 

Ken  & Kenneth  D.  Alexander  v.  The  Secretary 
of  the  Interior,  Civil  No.  75-465,  D.  Or. 

Judgment  for  defendant,  July  5,  1978. 

U.S.  v.  A.  F.  Anderson  et  al. , 15  IBLA  123  (1974) 

A.  F.  Anderson,  Wilton  Dale,  William  F.  Mackey, 
Arthur  Roberts,  Kenneth  Roberts,  Hugh  Scott, 

Ester  Desmarais,  Louis  D.  Desmarais,  Ernest  L. 
Meunier , et  al . v.  Rogers  C.  B.  Morton,  Secre- 
tary  of  the  Interior  & The  Board  of  Land 
Appeals,  Civil  No.  C74-151,  D.  Wyo.  Judgment 
for  defendant,  Nov.  7,  1975. 

Consolidated  with  Walter  H.  Burkhardt  et  al . v. 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  C74-152, 

D.  Wyo.,  for  purposes  of  appeal  by  order  of 
Nov.  19,  1975;  dismissed,  Nov.  28,  1975. 

U.S.  v.  Arizona  Exploration  Co.  et  al.,  A-28876 
(June  22,  1962) 

Blaine  J.  Lord  et  al.  v.  Roy  T,  Helmandollar 
et  al , , Civil  No.  987-63.  Judgment  for 
defendants,  Sept.  30,  1963;  appeal  dismissed, 

348  F. 2d  780  (1965);  cert,  denied,  383  U.S. 

928  (1966);  rehearing  denied,  384  U.S.  947 
(1966). 

U.S.  v.  Melton  E.  Baker,  23  IBLA  319  (1976) 

Melton  E.  Baker  v.  U.S.,  Thomas  Kleppe,  Indi- 
vid. & as  Secretary  of  the  Interior  & Stanley 
Gurnewald , Individ.  & as  District  Ranger  of  the 
Forest  Service  of  the  U.S.  Dept,  of  Agriculture, 
Civil  No.  CIV  76-408  PCT  WPC,  D.  Ariz.  Complaint 
dismissed,  Apr.  25,  1977;  appeal  filed,  June  21, 
1977. 

U.S.  v.  E.  A.  & Esther  Barrows,  76  I.D.  299  (1969) 

Esther  Barrows,  as  an  Individual  & as  Executrix 
of  the  Last  Will  of  E.  A.  Barrows,  Deceased  v. 
Walter  J.  Hickel , Civil  No.  70-215-CC,  C.D.  Cal. 
Judgment  for  defendant,  Apr.  20,  1970;  aff'd, 

447  F. 2d  80  (9th  Cir.  1971). 
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U.S.  v.  A.  0.  Bartell,  31  IBLA  47  (1977) 

A.  0.  Bartell  v.  Cecil  Andrus , Secretary  of 
the  Interior , Civil  No.  77-667,  D.  Or.  Suit 
pending . 

U.S.  v.  Charles  Thomas  Beaird,  31  IBLA  203  (1977) 

Charles  Thomas  Beaird  v.  Cecil  Andrus , Secre- 
tary of  the  Interior  & U.S.,  Civil  No.  F-77-31, 
D.  Alaska.  Judgment  for  defendant,  June  19 
1978;  no  appeal. 

U.S.  v.  J.  L.  Block,  80  I.D.  571  (1973) 

J.  L.  Block  v.  Rogers  Morton,  Secretary  of 
the  Interior,  Civil  No.  LV-74-9,  BRT,  D.  Nev. 
Judgment  for  defendant,  June  6,  1975;  rev'd  & 
remanded  with  instructions  to  remand  to  the 
Secretary  of  the  Interior,  Mar.  29,  1977;  no 
petition. 


U.S.  v.  Blue  Bell  Gold  Mining  Co.  et  al.,  17  IBLA 
182  (1974) 

Blue  Bell  Gold  Mining  Co,  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  et  al., 
Civil  No.  C74-698  S,  W.D.  Wash.  Judgment 
for  defendant,  Sept.  18,  1975;  no  appeal. 

U.S.  v.  Catherine  R.  Blythe,  16  IBLA  94  (1975) 

Catherine  R.  Blythe  v.  Thomas  S.  Kleppe , Sec- 
retary of  the  Interior,  Civil  No.  CIV  75-750 
B,  D.N.M.  Dismissed,  Feb.  28,  1977;  af f 'd , 
Nov.  16,  1977. 

U.S.  v.  Lloyd  W.  Booth,  76  I.D.  73  (1969) 

Lloyd  W.  Booth  v.  Walter  J.  nickel.  Civil 
No.  42-69,  D.  Alaska.  Judgment  for  defendant, 
June  30,  1970;  no  appeal. 

U.S.  v.  R.  B.  Borders,  A-28624  (Oct.  23,  1961) 

J.  R.  Osborne  v.  Harold  C.  Hammitt , Civil  No. 
414,  D.  Nev.  Judgment  for  defendant,  Aug.  19, 
1964  (opinion);  no  appeal. 


U.S.  v.  Jack  Zemmy  Boyd , Jr . , 39  IBLA  321  (1979) 

Jack  Zemmy  Boyd,  Jr.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior , Civil  No. 

A79-322,  D.  Alaska.  Judgment  for  defen- 
dant, Mar.  14,  1980;  dismissed  & remanded, 

Aug.  17,  1981;  vacated,  Aug.  20,  1981. 

U.S.  v.  Alice  A.  & Carrie  H.  Boyle,  76  I.D.  61,  318 
(1969);  reconsideration  denied,  Jan.  22,  1970 

Alice  A.  & Carrie  H.  Boyle  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 
Civ-71-491  Phx  WEC,  D.  Ariz.  Judgment  for 
plaintiff,  May  4,  1972;  rev'd  & remanded, 

519  F . 2d  551  (9th  Cir.  1975);  cert,  denied, 

423  U.S.  1033  (1975). 


U.S.  v.  R.  W.  Brubaker  et  al.,  A-30636  (July  24, 
1%8);  9 IBLA  281,  80  I.D.  261  (1973) 

R.  W.  Brubaker,  a/k/a  Ronald  W.  Brubaker, 

B~.  A.  Brubaker,  a/k/a  Barbara  A.  Brubaker,  & 
William  J.  Mann,  a/k/a  W.  J.  Mann  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  73-1228  EC,  C.D.  Cal.  Dismissed  with  prej- 
udice, Aug.  13,  1973;  aff 'd,  500  F.2d  200 
(9th  Cir.  1974);  no  petition. 

U.S.  v.  Brubaker-Mann , Inc.,  R.  W.  Brubaker 
a/k/a  Ronald  W.  Brubaker,  B.  A.  Brubaker, 
a7k/a  Barbara  A.  Brubaker  & William  J.  Mann, 
a/k/a  W.  J.  Mann,  Civil  No.  74-742-JWC, 

C. D.  Cal.  Stipulated  agreement  dated  Jan.  30, 
1975,  & accepted  by  the  defendants  on  Feb.  3, 
1975;  final  judgment  entered  May  7,  1975. 

U.S.  v.  Ernest  L.  & Evelyn  B.  Brunskill,  51  IBLA  199 
(1980) 

Ernest  L.  & Evelyn  B.  Brunskill  v.  The  Secre- 
tary  of  the  Interior,  Civil  No.  CIV-S-81-140 
MLS,  E.D.  Cal.  Suit  pending. 

U.S.  v.  Joe  W,  Bryant,  25  IBLA  247  (1976) 

Joe  E.  Bryant  v.  Secretary  of  the  Interior, 
Civil  No.  A76-84,  D.  Alaska.  Remanded  to  the 
Agency  for  final  consideration  on  the  merits, 
Jan.  5,  1978. 

U.S.  v.  Henrietta  & Andrew  Julius  Bunkowski,  5 IBLA 
102,  79  I.D.  43  (1972) 

Henrietta  & Andrew  Julius  Bunkowski  v.  L.  Paul 
Applegate,  District  Manager,  Bureau  of  Land 
Management,  Thomas  S.  Kleppe,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  R-76-182-BRT, 

D.  Nev.  Dismissed  with  prejudice,  Nov.  27, 
1978. 

U.S.  v.  Calhoun  & Howell  of  Oregon,  Ltd.;  U.S.  v. 

Lee  Temple,  A-31004  (Aug.  29,  1969) 

Calhoun  & Howell  of  Oregon,  Ltd,  v.  Walter  J. 
Hlckel , Civil  No.  70-155,  D.  Or.  Judgment 
for  defendant,  Sept.  24,  1970;  no  appeal. 

U.S.  v.  John  C.  Chapman  et  al.,  A-30581  (July  16, 
1968) 

John  C.  Chapman  et  al.  v.  U.S.,  Civil  No. 

69-12  Pet.,  D.  Ariz.  Judgment  for  defendant, 
Jan.  18,  1972;  no  appeal. 

U.S.  v.  Charlestone  Stone  Products,  Inc.,  9 IBLA  94 
(1973) 

Charlestone  Stone  Products  Co.  v.  Rogers 
Morton,  Secretary  of  the  Interior,  Civil  No. 
LV-2039-BRT,  D.  Nev.  Vacated  &_  remanded  to 
the  Dept,  for  further  proceedings,  Nov.  7, 

1974  (opinion);  aff'd  & remanded,  553  F.2d 
1209  (9th  Cir.  1977);  rev'd  & remanded, 

436  U.S.  604  (1978),  dismissed  with  prejudice, 
Jan.  25,  1982. 
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U.S.  v.  Jerry  L.  Crow,  28  IBLA  345  (1977) 


U.S.  v.  Nick  Chournos , A-28577  (July  14,  1961) 

Nick  Chournos  v.  U.S.,  Civil  No.  C-164-61, 

D.  Utah.  Complaint  dismissed,  Jan.  9,  1962; 
no  appeal. 

Nick  Chournos  et  al . v.  U.S.  et  al.,  Civil 
No.  C-238-62,  D.  Utah.  Dismissed,  June  28, 
1963;  aff 'd,  335  F.2d  918  (10th  Cir.  1964); 
no  petition. 

U.S.  v.  Willard  Christensen,  A-27549  (May  14,  1958) 

La  Fortuna  Uranium  Mines,  Inc,  v . Fred  A. 
Seaton,  Civil  No.  191-59.  Judgment  for 
defendant,  Apr.  4,  1960;  no  appeal. 

U.S.  v.  Clear  Gravel  Enterprises,  Inc.,  2 IBLA  285 
“ OT971) 

Clear  Gravel  Enterprises,  Inc,  v.  Nolan  Keil, 
State  Dir.,  Bureau  of  Land  Management,  State 
of  Nevada,  & Rolla  Chandler,  Chief  Div.  of 
Technical  Services , Bureau  of  Land  Management , 
Reno,  Nevada,  Civil  No.  LV-1654,  D.  Nev. 
Judgment  for  defendant,  May  4,  1972;  af f *d , 
Oct.  9,  1974;  rehearing  denied,  Jan.  13,  1975; 
cert,  denied,  Apr.  21,  1975. 

U.S.  v.  J.  R.  Clements,  A-27751  (Dec.  15,  1958) 

John  Raymond  Clements  v.  Fred  A.  Seaton, 

Civil  No.  560-59.  Judgment  for  defendant, 

Jan.  13,  1960;  no  appeal. 

U.S.  v.  Elsie  Cody,  1 IBLA  92  (1970) 

Elsie  Cody  v.  Walter  J.  Hickel , Civil  No. 
1-70-125,  D.  Idaho.  Remanded  to  the  Secre- 
tary of  the  Interior  for  taking  of  additional 
evidence,  Dec.  6,  1971;  appeal  withdrawn, 

Mar.  10,  1972. 

U.S.  v.  Alfred  Coleman,  A-28557  (Mar.  27,  1962) 

U.S.  v.  Alfred  Coleman,  Civil  No.  63-956-WB, 
S.D.  Cal.  Judgment  for  defendant,  Feb.  25, 
1965  (opinion);  remanded,  363  F.2d  190 
(9th  Cir.  1966);  aff'd,  379  F.2d  555  (9th  Cir. 
1967);  cert,  granted,  389  U.S.  970  (1967); 
rev'd  & remanded  to  9th  Cir.,  390  U.S.  599 
(1968);  rehearing  denied,  391  U.S.  961  (1968); 
aff'd,  405  F . 2d  72  (9th  Cir.  1968);  cert. 
denied,  394  U.S.  907  (1969). 

U.S.  v.  Ford  M.  Converse,  72  I.D.  141  (1965) 

Ford  M.  Converse  v.  Stewart  Udall , Civil  No. 
65-581,  D.  Or.  Judgment  for  defendant, 

262  F.  Supp.  583  (1966);  aff'd,  399  F.2d  616 
(9th  Cir.  1968);  cert,  denied,  393  U.S.  1025 
(1969). 

U.S.  v.  Graham  J.  Corns,  53  IBLA  5 (1981) 

Graham  J.  Corns  v . Secretary  of  the  Interior, 
Civil  No.  81-293,  E.D.  Cal.  Suit  pending. 

U.S.  v.  Jesse  W.  Crawford,  A-30820  (Jan.  29,  1968) 

Jesse  W.  Crawford  v.  Stewart  L.  Udall,  Civil 
No.  6969  Phx. , D.  Ariz.  Judgment  for  defen- 
dant, May  20,  1969;  aff'd,  442  F.2d  1030 
(9th  Cir.  1971);  no  petition. 


Jerry  L.  Crow  v.  Cecil  Andrus,  Secretary  of 
the  Interior  & U.S.,  Civil  No.  F77-12-CIV, 

D.  Alaska.  Judgment  for  defendant,  June  23, 
1978. 

U.S.  v.  Bradley  F.  Denham,  29  IBLA  185  (1977) 

Bradley  F.  Denham  v.  Cecil  Andrus,  Secretary 
of  the  Interior,  Civil  No.  CIV77-392  Phx  WEC, 

D.  Ariz.  Judgment  for  defendant;  aff'd, 

July  16,  1980. 

U.S.  v.  Alvis  F.  Denison  et  al.,  71  I.D.  144  (1964); 
76  I.D.  233  (1969) 

Marie  W.  Denison,  Individ.  & as  Executrix 
of  the  Estate  of  Alvis  F.  Denison,  Deceased 
v.  Stewart  L.  Udall,  Civil  No.  963,  D.  Ariz. 
Remanded,  248  F.  Supp.  942  (1965). 

Leo  E.  Shoup  v.  Stewart  L.  Udall,  Civil  No. 
5822-Phx.,  D.  Ariz.  Judgment  for  defendant, 
Jan.  31,  1972. 

Reid  Smith  v.  Stewart  L.  Udall,  etc.,  Civil 
No.  1053,  D.  Ariz.  Judgment  for  defendant, 

Jan.  31,  1972;  aff'd,  Feb.  1,  1974;  cert, 
denied , Oct.  15,  1974. 

U.S.  v.  J.  S.  Devenny,  A-30289  (Aug.  6,  1964) 

J.  S.  Devenny  v.  Stewart  L.  Udall,  Civil  No. 
6283,  W.D.  Wash.  Dismissed,  June  22,  1966; 
no  appeal. 

U.S.  v.  Nelson  E.  Devine  & Raymond  E.  Bryant, 
A^30435  (Apr.  28,  1965);  2 IBLA  258  (1971) 

U.S.  v.  Raymond  E.  Bryant,  Civil  No.  9929, 

E. D.  Cal.  Remanded  to  Dept,  for  exercise  of 
discretion,  Sept.  10,  1969;  decision  of  BLM 
dated  Jan.  16,  1970,  aff 'd  by  the  Board  of 
Land  Appeals,  May  10,  1971. 

U.S.  v.  Aloys  A.  & Doris  E.  L.  Dietemann,  26  IBLA 
356  (1976) 

Aloys  A.  & Doris  E.  Dietemann  v.  Thomas  S. 
Kleppe,  Secretary  of  the  Interior,  Curtis 
Berklund , Dir,  of  the  Bureau  of  Land  Manage- 
ment , et  al.,  Civil  No.  76-3532  RMT,  C.D.  Cal. 
Summary  judgment  for  defendant,  Feb.  9,  1977; 
no  appeal. 


U.S.  v.  Francis  Dlouhy  et  al.,  A-27668  (Sept.  24, 
1958) 

Francis  N.  Dlouhy  v.  Fred  A.  Seaton,  Civil 
No.  405-59.  Judgment  for  defendant,  May  3, 
1960;  appeal  dismissed,  Nov.  28,  1960. 


U.S.  v.  The  Dredge  Corp.,  A-28022  (Dec.  18,  1959) 

The  Dredge  Corp.  v.  J.  Russell  Penny,  Civil 
No.  396,  D.  Nev.  Judgment  for  defendant, 
Sept.  25,  1962;  remanded,  338  F.2d  456 
(9th  Cir.  1964);  judgment  for  plaintiff, 

Aug.  8,  1966;  judgment  for  defendants, 

398  F. 2d  791  (9th  Cir.  1968);  cert,  denied, 
393  U.S.  1066  (1969). 
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U.S.  v.  The  Dredge  Corp.,  7 IBLA  136  (1972) 

The  Dredge  Corp.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  LV-2029,  D.  Nev. 

Stipulated  dismissal,  Feb.  12,  1974. 


U.S.  v.  The  Dredge  Corp.,  54  IBLA  281  (1981) 

The  Dredge  Corp.  v.  James  Watt  et  al., 
Civil  No.  CV-LV-81-504  HEC,  D.  Nev. 

Suit  pending. 


U.S.  v.  Dunbar  Stone  Co.,  56  IBLA  61  (1981) 

Dunbar  Stone  Co.  v . Dept,  of  the  Interior, 
James  G.  Watt,  et  al . , Civil  No.  1811271- 
331,  D.  Ariz.  Suit  pending. 


U.S.  v.  Maurice  Duvall  et  al . , 1 IBLA  103  (1970) 

Maurice  Duval  et  al.  v.  Rogers  C.  B.  Morton, 

Civil  No.  71-684,  D.  Or.  Dismissed,  347  F. 

Supp.  501  (1972);  aff ’d,  Dec.  19,  1973  (opinion). 


U.S.  v.  Elkhorn  Mining  Co.,  2 IBLA  383  (1971) 

Elkhorn  Mining  Co.  v.  Rogers  Morton,  Civil 
No.  2111,  D.  Mont.  Judgment  for  defendant, 
Jan.  19,  1973;  no  appeal. 


U.S.  v.  Ralph  Fairchild,  A-30803  (Jan.  19,  1968) 

Minerals  Trust  Corp.  v . Stewart  L.  Udall , 
Civil  No.  6960  Phx.,  D.  Ariz.  Judgment  for 
defendant,  May  20,  1969;  aff'd,  442  F.2d  1030 
(9th  Cir.  1971). 


U.S.  v.  Kathryn  R.  Fitzgerald,  A-30973  (July  25, 
1969) 

Kathryn  R.  Fitzgerald  & John  Holden  v. 
Walter  J.  Hickel , Civil  No.  70-421-Phx. , 

D.  Ariz.  Judgment  for  defendant,  Nov.  23, 
1970. 


U.S.  v.  Harlan  H.  Foresyth,  15  IBLA  43  (1974); 
Petition  for  review  granted  by  Order  of  Oct.  30, 
1975 

Earl  J.  Brubaker,  Frank  Jobe,  Jr.  & Rexford  L. 
Mitchell  v.  Cecil  Andrus,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  77-W-280,  D.  Colo. 
Suit  pending. 

U.S.  v.  Everett  Foster  et  al.,  65  I.D.  1 (1958) 

Everett  Foster  et  al.  v.  Fred  A.  Seaton,  Civil 
No.  344-58.  Judgment  for  defendants,  Dec.  5, 
1958  (opinion);  aff’d,  271  F.2d  836  (1959);  no 
petition. 


Judicial  Review 

U.S.  v.  Andrew  L.  Freese  II,  37  IBLA  7 (1978) 

Andrew  L.  Freese  II  v . Cecil  D.  Andrus,  Secre- 
tary of  the  Interior,  Civil  No.  CIV  78-1314, 

D.  Idaho.  Suit  pending. 


U.S.  v.  Jack  L.  Gardener,  18  IBLA  175  (1974) 

Jack  L.  Gardener  v.  Secretary  of  the  Interior, 
Civil  No.  75-1413-R,  C.D.  Cal.  Judgment  for 
defendant,  June  16,  1975;  notice  of  appeal 
filed,  Aug.  8,  1975. 


U.S.  v.  Fred  & Eileen  Garner,  30  IBLA  42  (1977) 

Fred  & Eileen  Garner  v.  U.S.  et  al . , Civil  No. 
78-0314,  D.  Colo.  Dismissed,  Oct.  24,  1978, 
no  appeal. 

U.S.  v.  Fred  Garula,  A-29948  (June  3,  1964) 

Fred  Garula  v.  Stewart  L.  Udall,  Civil  No. 
8998,  D.  Colo.  Judgment  for  plaintiff, 

268  F.  Supp.  910  (1967);  rev'd,  405  F.2d  1181 
(10th  Cir.  1968);  no  petition. 


U.S.  v.  Golden  Eagle  Mining  Corp.,  A-30864 
TSept . 25,  1967) 

Golden  Eagle  Mining  Corp.  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior,  Civil  No.  S-937, 
E.D.  Cal.  Dismissed  for  lack  of  prosecution, 
Oct.  6,  1969;  no  appeal. 


U.S.  v.  Golden  Grigg  et  al.,  19  IBLA  379,  82  I.D. 
123  (1975) 

Golden  T.  Grigg,  LeFawn  Grigg,  Fred  Baines, 
Otis  H.  Williams,  Kathryn  Williams,  Lovell 
Taylor,  William  A.  Anderson,  Saragene  Smith, 
Thomas  M.  Anderson,  Bonnie  Anderson, 

Charles  L.  Taylor,  Darlene  Baines,  Luann  & 
Paul  E.  Hogg  v . U.S.,  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil  No.  1-75-75, 
D.  Idaho.  Judgment  for  defendant,  Nov.  6, 
1979;  appeal  filed,  Jan.  3,  1980. 


U.S.  v.  Gunsight  Mining  Co.,  5 IBLA  62  (1972) 

Gunsight  Mining  Corp.  v.  Rogers  C.  B.  Morton, 
Civil  No.  72-92  Tuc,  D.  Ariz.  Dismissed, 

Sept.  11,  1973;  no  appeal. 

U.S.  v.  C.  V.  Hallenbeck  et  al.,  21  IBLA  296  (1975) 

Charles  V.  Hallenbeck,  Jr.  & Clyde  A. 
Hallenbeck,  as  Individuals,  as  Trustees,  & 
as  Members  of  a Class  v.  Bureau  of  Reclama- 
tion, Civil  No.  75-M-786,  D.  Colo.  Judgment 
for  defendant,  Sept.  2,  1976;  aff'd,  590  F.2d 
852  (10th  Cir.  1979). 
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U.S.  v.  Urban  Harenberg  et  al.,  11  IBLA  153  (1973) 

Century  Industries-Flagstaf f , an  Arizona  Corp. 
(successor-in-interest  to  Urban,  LaVaun, 

Sylvan  L.  & Beth  Harenberg,  & to  Flagstaff 
Service  & Materials  Co.,  an  Arizona  Corp., 
bankrupt)  v.  U.S.,  Rogers  Morton,  Secretary  of 
the  Interior,  et  al.,  Civil  No.  75-157  PCT  WPC, 

D.  Ariz.  Suit  pending. 

U.S.  v.  Richard  P.  Haskins,  A-30737  (Dec.  19,  1966); 

3 IBLA  77  (1971);  59  IBLA  1,  88  I.D.  925  (1981) 

Richard  P.  Haskins  for  Himself  & as  Admin,  of 
The  Estate  of  Bartholomew  H,  Haskins,  Deceased 
v.  Udall , Civil  No.  67-1815-CC,  C.D.  Cal. 

Judgment  for  defendant,  Apr.  15,  1968;  remanded 
to  the  Dir.,  Bureau  of  Land  Management  for  an 
exercise  of  discretion,  Oct.  3,  1969. 

U.S.  v.  Richard  P.  Haskins,  Civil  No.  72-246 
JWC,  C.D.  Cal.  Judgment  for  plaintiff, 

May  18,  1972  (opinion);  rehearing  denied , 

June  28,  1972;  aff'd  & remanded  for  further 
proceedings,  Oct.  25,  1974;  no  petition; 

505  F. 2d  246  (9th  Cir.  1974). 

Richard  P.  Haskins  v.  James  Watt , Civil  No.  82- 
2112  CBM  ( JRX) , C.D.  Cal.  Suit  pending. 

U.S.  v.  Gerald  D.  Heden  et  al. , 19  IBLA  326  (1975) 

Gerald  D.  & Sharon  A.  Heden,  John  D.  & 

Diane  E.  Prichard  v.  The  Secretary  of  the 
Interior , Civil  No.  75-543,  D.  Or.  Dis- 
missed, Aug.  4,  1977;  aff’d,  Mar.  19,  1980. 

U.S.  v.  Henault  Mining  Co.,  73  I.D.  184  (1966) 

Henault  Mining  Co,  v.  Harold  Tysk  et  al.. 

Civil  No.  634,  D.  Mont.  Judgment  for  plain- 
tiff, 271  F.  Supp.  474  (1967);  rev'd  & remanded 
for  further  proceedings,  419  F.2d  766  (9th  Cir. 
1969);  cert,  denied,  398  U.S.  950  (1970);  judg- 
ment for  defendant,  Oct.  6,  1970. 

U.S.  v.  Joseph  R.  & Aletha  Henri,  46  IBLA  221  (1980) 

Joseph  R.  & Aletha  Henri  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Interior  Board  of 
Land  Appeals,  Frederick  Fishman,  Douglas  E. 
Henriques  & Joan  B.  Thompson,  Members  of  the 
IBLA,  et  al . , Civil  No.  A80-124  Civ,  D.  Alaska. 
Suit  pending . 

U.S.  v.  Charles  H.  Henrikson  et  al.,  70  I.D.  212  (1963) 

Charles  H.  Henrikson  et  al.  v.  Stewart  L. 

Udall  et  al.,  Civil  No.  41749,  N.D.  Cal. 

Judgment  for  defendant,  229  F.  Supp.  510 
(1964);  aff’d,  350  F.2d  949  (9th  Cir.  1965); 
cert,  denied,  384  U.S.  940  (1966). 

U.S.  v.  Taylor  T.  Hicks  et  al.,  A-30780  (Oct.  24, 

1967) 

Taylor  T.  Hicks  et  al.  v.  U.S.,  Stewart  L. 

Udall,  Secretary  of  the  Interior,  Civil  No. 

Civ.  1202  Pet.,  D.  Ariz.  Judgment  for  defen- 
dant, Mar.  26,  1970. 


U.S.  v.  Ernest  Higbee  et  al.,  A-31063  (Apr.  1,  1970) 

Ernest  Higbee  et  al.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  1674,  D.  Nev.  Judgment  for 
defendant,  May  5,  1972;  vacated  & remanded , 

July  22,  1974;  amended,  Sept.  13,  1974;  va- 
cated^ remanded  to  the  Secretary  for  taking 
of  further  evidence  for  reconsideration  of  the 
issues,  Dec.  19,  1974. 

U.S.  v.  Humboldt  Placer  Mining  Co.  & Del  De  Rosier, 
79  I.D.  709  (1972) 

Humboldt  Placer  Mining  Co.  & Del  De  Rosier  v. 
Secretary  of  the  Interior,  Civil  No.  S-2755, 
E.D.  Cal.  Dismissed  with  prejudice,  June  12, 
1974;  aff’d,  549  F.2d  622  (9th  Cir.  1977); 
petition  for  cert,  filed,  June  25,  1977. 

U.S.  v.  Ideal  Cement  Co.,  5 IBLA  235  (1972) 

Ideal  Basic  Industries,  Inc.,  formerly  known 
as  Ideal  Cement  Co . v.  Rogers  C.  B.  Morton, 
Civil  No.  J-12-72,  D.  Alaska.  Judgment  for 
defendant,  Feb.  25,  1974;  motion  to  vacate 
judgment  denied.  May  6,  1974;  aff'd,  542  F.2d 
1364  (9th  Cir.  1976). 

U.S.  v.  Independent  Quick  Silver  Co.,  72  I.D.  367 
(1965) 

Independent  Quick  Silver  Co.,  an  Oregon  Corp. 
v.  Stewart  L.  Udall,  Civil  No.  65-590,  D.  Or. 
Judgment  for  defendant,  262  F.  Supp.  583 
(1966);  appeal  dismissed. 

U.S.  v.  Leroy  S.  Johnson,  et  al.,  39  IBLA  337 
(1979) 

Leroy  S.  Johnson,  Joseph  I.  Barlow, 

Frederick  Merril  Jessop,  Daniel  Barlow, 

Edson  P.  Jessop,  Fred  M.  Jessop,  Dan  C. 

Jessop  & Samuel  S.  Barlow  v . U.S. , 

Cecil  D,  Andrus,  Secretary  of  the  Interior, 
Civil  No.  C-79-0486,  D.  Utah.  Suit  pending. 

U.S.  v.  Menzel  G.  Johnson,  16  IBLA  234  (1974) 

See  M.  G.  Johnson 

U.S.  v.  R.  B.  Johnson,  A-30405  (Oct.  28,  1965) 

R.  B.  Johnson  v.  Stewart  L.  Udall,  Civil  No. 
1071,  D.  Ariz.  Judgment  for  defendant, 

Nov.  21,  1967;  no  appeal. 

U.S.  v.  Robert  N.  Johnson  et  al.,  A-30828  (Jan.  29, 
1968)  _ 

Robert  N.  Johnson  et  al.  & Thelma  A.  Johnson 
as  Individual  & as  Executrix  oi  Nolan  F.  Fultz 
Estate  v.  Stewart  L.  Udall,  Civil  No.  68-994- 
AAH,  C.D.  Cal.  Judgment  for  plaintiff,  292  F. 
Supp.  738  (1968);  no  appeal. 

U.S.  v.  David  L.  & Kathryn  King,  A-30217  (Dec.  29, 
1964) 

David  L.  & Kathryn  King  v.  Bureau  of  Land  Man- 
agement , Civil  No.  S2765,  E.D.  Cal.  Dismissed, 
Oct.  30,  1973;  no  appeal. 
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U.S.  v.  William  C.  King,  15  IBLA  210  (1974) 

William  C.  King  v.  U.S.,  & The  Secretary  of 
the  Interior,  et  al . , Civil  No.  74-151-TUC-JAW , 
D.  Ariz.  Judgment  for  defendant,  July  10, 

1975;  dismissed,  Jan.  7,  1977. 

U.S.  v.  Horace  J.  & Elsie  Marie  Knowlton,  A-30912 
(May  21,  1968) 

Elsie  Marie  & Horace  J.  Knowlton  v.  Walter  J. 
Hickel,  Secretary  of  the  Interior,  Civil  No. 
C-191-69,  D.  Utah.  Judgment  for  defendant, 

Nov.  13,  1970. 

U.S.  v.  Charles  W.  & Cora  A.  Kohl,  5 IBLA  298 
OL972) 

Charles  W.  & Cora  A.  Kohl  v.  Steve  Yurich  & 
Rogers  C.  B.  Morton  et  al.,  Civil  No.  2155, 

D.  Mont.  Dismissed  with  prejudice,  Jan.  17, 
1973;  no  appeal. 

U.S.  v.  Richard  Dean  Lance , 73  I.D.  218  (1966) 

Richard  Dean  Lance  v . Stewart  L.  Udall  et  al., 
Civil  No.  1864,  D.  Nev.  Judgment  for  defen- 
dant, Jan.  23,  1968;  no  appeal. 

U.S.  v.  Lane  Minerals,  Inc.,  A-30497  (Mar.  28, 

1966) 

Lane  Minerals,  Inc,  v.  Stewart  L.  Udall  & the 
Confederated  Salish  & Kootenai  Tribes  of  the 
Flathead  Indian  Reservation,  Civil  No.  67-535, 
D.  Or.  Judgment  for  defendant,  Feb.  2,  1970. 

U.S.  v.  Ethel  Schell  Larsen  & Minerals  Trust  Corp., 

9 IBLA  247  (1973) 

Ethel  Schell  Larsen  & Minerals  Trust  Corp.  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  73-119-TUC-JAW,  D.  Ariz.  Judgment 
for  defendant,  Sept.  24,  1974;  no  appeal. 

U.S.  v.  Lost  Polack  Mining  Ass'n,  38  IBLA  101  (1978) 

Lost  Polack  Mining  & Exploration  Co.  v . Cecil 
Andrus,  Secretary  of  the  Interior,  Civil  No. 
79-56  PHX  CAM,  D.  Ariz.  Suit  pending. 

U.S.  v.  William  A.  McCall  & R.  J.  Kaltenborn, 

1 IBLA  115  (1970) 

William  A.  McCall  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al..  Civil  No. 
74-70  RDF,  D.  Nev.  Judgment  for  defendant, 

Oct.  1,  1975. 

U.S.  v.  William  A.  McCall,  Sr.,  The  Dredge  Corp., 
Estate  of  Olaf  H.  Nelson,  Deceased,  Small  Tract 
Applicants  Ass'n  ( Intervenor ) , 2 IBLA  64,  78  I.D. 
71  (1971) 

William  A.  McCall,  Sr.,  The  Dredge  Corp.  & 

Olaf  H.  Nelson  v.  John  F.  Boyles  et  al., 

Civil  No.  74-68(RDF) , D.  Nev.  Judgment  for 
defendant,  June  15,  1976;  petition  for 
reconsideration  denied,  Aug.  17,  1977;  af f 'd , 
July  10,  1980;  rehearing  en  banc  denied, 

Oct.  17,  1980;  cert . denied , Mar.  23,  1981. 


U.S.  v.  William  A.  McCall,  Sr.,  Estate  of  Olaf 
Henry  Nelson,  Deceased,  7 IBLA  21,  79  I.D.  457 
(1972) 

William  A.  McCall,  Sr.  & the  Estate  of  Olaf 
Henry  Nelson,  Deceased  v . John  S.  Boyles, 
District  Manager,  Bureau  of  Land  Management, 
Thomas  S.  Kleppe,  Secretary  of  the  Interior, 
et  al.,  Civil  No.  LV-76-155  RDF,  D.  Nev. 
Judgment  for  defendant,  Nov.  4,  1977;  aff'd 
628  F. 2d  1185  (9th  Cir.  1980);  cert,  denied, 
Mar.  23,  1981. 


U.S.  v.  Kenneth  McClarty,  71  I.D.  331  (1964); 

76  I.D.  193  (1969) 

Kenneth  McClarty  v.  Stewart  L.  Udall  et  al.. 
Civil  No.  116,  E.D.  Wash.  Judgment  for 
defendant.  May  26,  1966;  rev'd  & remanded, 
408  F.2d  907  (9th  Cir.  1969);  remanded  to 
the  Secretary,  May  7,  1969;  vacated  & 
remanded  to  Bureau  of  Land  Management , 

Aug.  13,  1969. 


U.S.  v.  Edward  T.  McHenry  et  al.,  43  IBLA  122  (1979) 

Edward  T.  & Ruth  E.  McHenry  v . Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Bob  Bergland , Secre- 
tary of  Agriculture,  Civil  No.  A79-394  CIV, 

D.  Alaska.  Suit  pending. 


U.S.  v.  Charles  Maher  et  al.,  5 IBLA  209,  79  I.D. 
109  (1972) 

Charles  Maher  & L.  Franklin  Mader  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  1-72-153,  D.  Idaho.  Dismissed  without 
prejudice,  Apr.  3,  1973. 


U.S.  v.  Mary  A.  Mattey,  67  I.D.  63  (1960) 

U.S.  v . Edison  R.  Nogueira  et  al.,  Civil  No. 
65-220-PH,  C.D.  Cal.  Judgment  for  defendant, 
Nov.  16,  1966;  rev'd  & remanded,  403  F.2d  816 
(1968);  no  petition. 


U.S.  v.  Alvin  M.  May,  A-30675  (July  25,  1968) 

Alvin  M.  May  v.  Stewart  Udall  et  al.,  Civil 
No.  R-2107,  D.  Nev.  Judgment  for  plaintiff, 
Dec.  15,  1969. 

U.S.  v.  Frank  & Wanita  Melluzzo , 76  I.D.  160  (1969); 
32  IBLA  46  (1977) 


Frank  & Wanita  Melluzzo  v.  Rogers  C.  B.  Morton, 
Civil  No.  CIV  73-308  PHX  CAM,  D.  Ariz.  Judg- 
ment for  defendant,  June  19,  1974;  aff'd  in 
part  & rev'd  & remanded  in  part,  534  F.2d  860 
T9th  Cir.  1976);  no  petition. 

Frank  & Wanita  Melluzzo  v.  Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No. 

CIV-79-282  PHX,  CAM,  D.  Ariz.  Judgment 
for  defendant,  May  20,  1980. 
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U.S.  v.  Frank  & Wanita  Melluzzo  et  al.,  76  I.D. 

181  (1969);  reconsideration,  1 IBLA  37,  77  I.D. 

172  (1970) 

WJM  Mining  & Development  Co.  et  al.  v.  Rogers 
C.  B.  Morton,  Civil  No.  70-679,  D.  Ariz. 

Judgment  for  defendant,  Dec.  8,  1971;  dis- 
missed, Feb.  4,  1974. 

U.S.  v.  Frank  & Wanita  Melluzzo,  38  IBLA  214, 

85  I.D.  441  (1978) 

Frank  & Wanita  Melluzzo  v.  U.S.  & James 
Watt,  Secretary  of  the  Interior,  Civil  No. 

81-607  PHX  CAM,  D.  Ariz.  Suit  pending. 

U.S.  v.  Mineral  Ventures,  Ltd.,  80  I.D.  792  (1973) 

Mineral  Ventures,  Ltd,  v.  The  Secretary  of  the 
Interior , Civil  No.  74-201,  D.  Or.  Judgment 
for  defendant,  July  10,  1975;  vacated  & re- 
remanded,  May  3,  1977;  modified  amended  judgment, 
Sept.  9,  1977. 

U.S.  v.  G.  Patrick  Morris  et  al.,  82  I.D.  146  (1975) 

G.  Patrick  Morris,  Joan  E.  Roth,  Elise  L. 

Neeley,  Lyle  D.  Roth,  Vera  M.  Baltzor  (for- 
merly  Vera  M.  Noble),  Charlene  S.  & George  R. 
Baltzor,  Juanita  M.  & Nellie  Mae  Morris,  Milo 
& Peggy  M.  Axelsen,  & Farm  Development  Corp. 
v.  U.S.  & Rogers  C.  B.  Morton,  Secretary  of 
the  Interior,  Civil  No.  1-75-74,  D.  Idaho. 

Aff'd  in  part,  rev'd  in  part,  Dec.  20,  1976; 
rev'd,  593  F.2d  851  (9th  Cir.  1978).  Dis- 
missed with  prejudice,  June  23,  1980;  motion 
to  vacate  denied  Oct.  9,  1980;  appeal  filed 
Dec.  3,  1980. 

U.S.  v.  Ernest  Evon  Moseley,  A-30971  (Dec.  13, 

1967) 

Ernest  E.  Moseley  v.  Udall , Civil  No.  6939 
Phx.,  D.  Ariz.  Judgment  for  defendant, 

May  20,  1969;  aff'd,  442  F.2d  1030  (9th  Cir. 
1971);  no  petition. 

U.S.  v.  G.  C.  (Tom)  Mulkern,  A-27746  (Jan.  19, 

1959) 

G.  C.  (Tom)  Mulkern  v.  James  Keough,  Civil  No. 
299,  D.  Nev.  Judgment  for  defendant,  Feb.  19, 
1963  (opinion);  aff'd,  326  F.2d  896  (9th  Cir. 
1964) ; no  petition. 


U.S.  v.  Christian  F.  Murer,  4 IBLA  242  (1972) 

Christian  F.  Murer  v.  Rogers  C.  B,  Morton, 
Secretary  of  the  Interior,  Civil  No.  C-3941, 
D.  Colo.  Judgment  for  defendant,  Mar.  22, 
1973  (oral  opinion);  no  appeal. 


U.S.  v.  National  Motor  Service  Co.,  15  IBLA  23  (1974) 

National  Motor  Service  Co,,  Successor  to 
Gary  K.  Lloyd  v.  Rogers  C.  B.  Morton,  Secre- 
tary of  the  Interior , Civil  No.  1-74-41, 

D.  Idaho.  Complaint  dismissed  with  prejudice, 
Feb.  24,  1976. 


U.S.  v.  Leonard  F.  Nelson,  8 IBLA  294  (1972); 

(Supp.  I),  28  IBLA  314  (1977) 

Leonard  F.  Nelson  v.  Rogers  C.  B.  Morton  et 
al . , Civil  No.  A-3-73,  D.  Alaska.  Dismissed 
with  prejudice,  368  F.  Supp.  692  (1974);  rev'd 
remanded , Jan.  14,  1976;  no  petition. 

U.S.  v.  Melvin  L.  Nevitt,  A-30030  (July  28,  1964) 

U.S.  v.  Melvin  L.  Nevitt,  Civil  No.  3423-SD-C, 
S.D.  Cal.  Judgment  for  plaintiff,  Nov.  28, 

1966;  no  appeal. 

U.S.  v.  New  Jersey  Zinc  Co.,  74  I.D.  191  (1967) 

The  New  Jersey  Zinc  Corp.,  a Del.  Corp.  v. 
Stewart  L.  Udall,  Civil  No.  67-C-404,  D.  Colo. 
Dismissed  with  prejudice,  Jan.  5,  1970. 

U.S.  v.  W.  G.  & Eva  Rose  Nickol,  9 IBLA  117  (1973) 

W.  G.  & Eva  Rose  Nickol  v.  U.S.  & Rogers  C.  B. 
Morton,  Secretary  of  the  Interior,  Civil  No. 

9995  D.N.M.  Dismissed,  Oct.  5,  1973;  rev'd  & 
remanded,  501  F.2d  1389  (10th  Cir.  1974")! 
remanded  to  the  Dept,  for  further  proceedings, 
Jan.  30,  1975;  motion  to  compel  compliance 
denied,  July  24,  1978. 

U.S.  v.  Lloyd  O' Callaghan,  Sr.,  et  al.,  79  I.D.  689 
(1972);  U.S.  v.  Lloyd  O'Callaghan,  Sr.,  Contest 
No.  R-04845  (July  7,  1975);  29  IBLA  333  (1977) 

Lloyd  O'Callaghan,  Sr.,  Individ.  & as  Executor 
of  the  Estate  of  Ross  O' Callaghan  v.  Rogers 
Morton  et  al . , Civil  No.  73-129-S,  S.D.  Cal. 

Af f 'd  in  part  & remanded.  May  14,  1974.  Judg- 
ment for  defendant,  May  16,  1978,  aff'd.  May  8, 
1980. 

U.S.  v.  Wilma  L.  Oldaker,  A-30378  (Aug.  26,  1965) 

Wilma  Oldaker  v . Stewart  L.  Udall,  Civil  No. 
A-98-65,  D.  Alaska.  Stipulated  dismissal  with 
prejudice,  Mar.  3,  1967;  no  appeal. 

U.S.  v.  J.  R.  Osborne  et  al . , 77  I.D.  83  (1970), 

28  IBLA  13  (1976) ; reconsideration  denied  by 
Order  dated  Jan.  4,  1977 

J.  R.  Osborne,  Individ.  & on  behalf  of 
R.  R.  Borders  et  al.  v.  Rogers  C.  B.  Morton 
et  al . , Civil  No.  1564,  D.  Nev.  Judgment  for 
defendant.  Mar.  1,  1972;  remanded  to  Dist.  Ct . 
with  directions  to  reassess  Secretary's  conclu- 
sion, Feb.  22,  1974;  remanded  to  the  Dept,  with 
orders  to  re-examine  the  issues,  Dec.  3,  1974. 

Bradford  Mining  Corp.,  Successor  of  J.  R. 
Osborne,  agent  for  various  persons  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil  No. 
LV-77-218,  RDF,  D.  Nev.  Suit  pending. 

U.S.  v.  Ralph  Page  et  al.,  19  IBLA  255  (1975); 

43  IBLA  390  (1979) 

Forest  0.  Garrigus , Jr.,  Forest  0.  Garrigus  III, 
Ralph  Page,  Leona  Aslett  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  80-314, 

D.  Or.  Suit  pending. 
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U.S.  v.  Pittsburgh  Pacific  Co.,  30  IBLA  388, 

84  I.D.  282  (1977) 

Pittsburgh  Pacific  Co.  v.  U.S.,  Dept,  of  the 
Interior,  Cecil  Andrus,  Joseph  W.  Goss,  Anne 
Poindexter  Lewis,  Martin  Ritvo , State  of 
South  Dakota,  Dept,  of  Environmental  Protec- 
tion & Allen  Lockner,  Civil  No.  CIV77-5055, 
W.D.S.D.  Suit  pending. 

State  of  South  Dakota  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  et  al..  Civil  No. 

CIV  77-5058,  W.D.S.D.  Dismissed,  Dec.  26, 

1978;  af f ’d , Feb.  12,  1980;  cert,  denied, 

Sept.  4,  1980. 

U.S.  v.  Paul  C.  Poncia  et  al.,  11  IBLA  302  (1973) 

Paul  C.,  Opal  L.,  John  C. , & Dorothy  Poncia  v. 
Rogers  C.  B.  Morton,  Secretary  of  the  Interior, 
Civil  No.  1-73-93,  D.  Idaho.  Remanded  to  the 
Secretary  of  Interior  for  consideration, 

Sept.  28,  1976. 

U.S.  v.  Richard  C.  Porter  et  al.,  A-29882  (Apr.  24, 
1964) 

Hal  W.  Eldridge  et  al . v.  Secretary  of  the 
Interior , Civil  No.  64-353,  D.  Or.  Judgment 
for  defendant,  Dec.  15,  1965  (opinion);  no 
appeal. 

U.S.  v.  E.  V.  Pressentin  et  al.,  A-27495  (Apr.  2, 
1958) 

E.  V,  Pressentin  v.  Fred  A.  Seaton,  Civil  No. 
4804,  W.D.  Wash.  Voluntary  dismissal  by 
plaintiff  entered,  July  24,  1959. 

E.  V.  Pressentin  et  al.  v.  Fred  A.  Seaton, 

Civil  No.  1907-59.  Judgment  for  defendant, 

Jan.  15,  1960;  rev'd  & remanded,  284  F.2d  195 
(1960);  see  A-30004,  71  I.D.  447  (1964). 

U.S.  v.  E.  V.  Pressentin  & Devisees  of  the  H.  S. 
Martin  Estate,  71  I.D.  447  (1964) 

E.  V.  Pressentin,  Fred  J.  Martin,  Admin,  of 
H.  A.  Martin  Estate  v.  Stewart  L.  Udall  & 
Charles  Stoddard,  Civil  No.  1194-65.  Judgment 
for  defendant,  Mar.  19,  1969;  no  appeal. 

U.S.  v.  C.  F.  Pruess,  Sr.,  A-28641  (Aug.  22,  1961) 

C„  F.  Pruess,  Sr.  v.  Stewart  L.  Udall,  Civil 
No.  1331-62.  Judgment  for  defendant,  May  12, 
1964;  remanded,  359  F.2d  615  (1965);  judgment 
for  defendant,  Jan.  4,  1966;  per  curiam  dec., 
remanded  for  transfer  to  Dist.  Ct.,  Or.  Not 
reported. 

C.  F.  Pruess,  Sr.  v.  Stewart  L.  Udall,  Civil 
No.  67-167,  D.  Or.  Judgment  for  defendant, 

286  F.  Supp.  138  (1968);  aff'd,  410  F.2d  750 
(9th  Cir.  1969);  cert,  denied,  396  U.S.  967 
(1969);  rehearing  denied,  397  U.S.  1003  (1970). 

U.S.  v.  William  D.  Pulliam  et  al.,  1 IBLA  143  (1970) 

William  D.  Pulliam  et  al.  v.  Secretary  of  the 
Interior , Civil  No.  71-649,  D.  Ariz.  Dis- 
missed on  the  merits,  Mar.  29,  1973;  no  appeal. 


U.S.  v.  Chester  L.  Ramsey,  29  IBLA  243  (1977) 

Chester  Lee  Ramsey  v . Cecil  Andrus,  Secretary 
of  the  Interior,  et  al . , Civil  No.  CIV  S-77- 
348-TJM,  D.  Cal.  Suit  pending. 

U.S.  v.  Marvin  C.  Ramsey  et  al.,  14  IBLA  152  (1974) 

Marvin  C.  & Vesta  Ruth  Ramsey  v.  The  Secretary 
of  the  Interior,  Civil  No.  74-192,  D.  Or. 
Dismissed,  May  1 , 1975;  af f 'd , Mar.  22,  1977. 

U.S.  v.  Ramsher  Mining  & Engineering  Co.,  13  IBLA 
268  (1973) 

Ramsher  Mining  & Engineering  Co.  v.  Secretary 
of  the  Interior,  Bureau  of  Land  Management, 
Civil  No.  CV-74-3062-WMB , C.D.  Cal.  Dismissed 
with  prejudice,  Feb.  11,  1975;  aff'd,  Oct.  15, 
1976. 


U.S.  v.  Cecil  R.  Reed,  A-30354  (Sept.  29,  1965) 

Cecil  R.  Reed  v.  Stewart  L.  Udall  et  al., 
Civil  No.  1784,  D.  Nev.  Judgment  for  defen- 
dant, Dec.  19,  1967;  aff'd,  416  F.2d  377 
(9th  Cir.  1969);  cert,  denied,  397  U.S.  924 
(1970).  , 

U.S.  v.  George  A.  & Dorothy  Relyea,  A-30909 
(June  25,  1968) 

George  A.  & Dorothy  Relyea  v.  Stewart  Udall, 
Secretary  of  the  Interior,  Civil  No.  3-68-20, 
D.  Idaho.  Judgment  for  defendant,  Feb.  19, 
1970;  no  appeal. 

U.S.  v.  Amos  D.  & Lena  S.  Robinette,  A- 31036; 

A- 31133  (Mar.  4,  1970) 

Amos  D.  Robinette  v.  Rogers  C.  B.  Morton  et 
al. , Civil  No.  71-1156-HP,  C.D.  Cal.  Com- 
plaint dismissed  with  prejudice,  Oct.  22, 
1971;  appeal  dismissed,  Apr.  18,  1972. 


U.S.  v.  R.  E.  & Barbara  J.  Rodgers,  32  IBLA  77 
(1977) 

R.  E.  & Barbara  Rodgers  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  78-119, 
D.  Or.  Judgment  for  defendant,  Mar.  26, 
1980;  amended  judgment  Oct.  2,  1980;  appeal 
filed  Nov.  12,  1980. 


U.S.  v.  Alice  W.  Rouse,  56  IBLA  36  (1981) 

Alice  W.  Rouse  v.  Dept,  of  the  Interior  & 
James  Watt,  Civil  No.  81-1302-S( I) , S.D. 
Cal.  Suit  pending. 


U.S.  v . Robert  A.  Rukke , Registered  Agent, 
Valumines,  Inc.,  et  al.,  32  IBLA  155  (1977) 

Robert  A.  Rukke,  Secretary,  Valumines , Inc., 
Milo  Moore,  William  Soren,  George  Dunlap  (aka 
George  Dunlop)  & Estate  of  Eugene  Francis 
Dunlap  (aka  Gene  Dunlop)  v.  U.S. , Civil  No. 
C77-206T,  D.  Wash.  Suit  pending. 
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U.S.  v.  Dan  S.  Russell,  40  IBLA  309  (1979) 

Dan  S.  Russell  v.  John  R.  McGuire,  Individ. 

& as  Chief,  Forest  Service,  DOA,  Bob  Berglund, 
Individ.  & as  Secretary  of  Agriculture,  Frank 
Gregg,  Individ.  & as  Dir.,  BLM,  Cecil  D.  Andrus, 
Individ.  & as  Secretary  of  the  Interior,  Civil 
No.  79-949,  D.  Or.  Suit  pending. 

U.S.  v.  Robert  B.  Sainberg,  5 IBLA  270  (1972) 

Robert  B.  Sainberg,  Rose  Mary  Druse,  Frank 
Patrick  Vallely,  Jr.,  & William  J.  Vallely  v. 
Rogers  C.  B.  Morton,  Civil  No.  72-217-PCT, 

D.  Ariz.  Dismissed,  363  F.  Supp.  1259  (1973); 
no  appeal. 

U.S.  v.  Edwin  R.  Saurers  et  al.,  A-30097  (July  9, 
1964) 

Edwin  R.  Saurers  et  al.  v.  Stewart  L.  Udall , 
Civil  No.  6245,  W.D.  Wash.  Judgment  for 
defendant,  July  19,  1965;  no  appeal. 

U.S.  v.  Charles  L.  Seeley  et  al . , A-28127  (Jan.  28, 
1960) 

Charles  L.  Seeley  et  al.  v.  Secretary  of  the 
Interior , Civil  No.  3693-60  & No.  41094,  N.D. 
Cal.  Judgment  for  defendant,  July  29,  1964; 
appeal  dismissed,  Dec.  16,  1964. 

U.S.  v.  James  S.  Sette,  46  IBLA  335  (1980) 

James  S.  Sette  v . The  Secretary  of  the  Interior, 
Civil  No.  S-80-593MLS,  E.D.  Cal.  Suit  pending. 


U.S.  v.  Ollie  Mae  Shearman  et  al.,  73  I.D.  386  (1966) 
See  Idaho  Desert  Land  Entries  - Indian  Hill  Group 


U.S.  v.  Silverton  Mining  & Milling  Co.,  1 IBLA  15 
(Sept.  23,  1970) 

Multiple  Use,  Inc,  v.  Rogers  C.  B.  Morton, 
Civil  No.  71-211,  D.  Ariz.  Judgment  for 
defendant,  353  F.  Supp.  184  (1972);  af f 'd , 

504  F.2d  448  (9th  Cir.  1974);  no  petition. 

U.S.  v.  Thomas  R.  Shuck,  A-27965  (Feb.  2,  1960) 

Thomas  R.  Shuck  v.  Roy  T.  Helmandollar , 

Civil  No.  682  Pet.,  D.  Ariz.  Judgment 
for  defendant,  Dec.  7,  1961;  no  appeal. 

U.S.  v.  C.  F.  Snyder  et  al.,  72  I.D.  223  (1965) 

Ruth  Snyder,  Adm'r(x)  of  the  Estate  of  C.  F. 
Snyder,  Deceased,  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  66-C-131,  D.  Colo.  Judgment  for 
plaintiff,  267  F.  Supp.  110  (1967);  rev'd, 

405  F . 2d  1179  (10th  Cir.  1968);  cert,  denied, 
396  U.S.  819  (1969). 

U.S.  v.  Southern  Pacific  Co.,  77  I.D.  41  (1970) 

Southern  Pacific  Co.  et  al.  v.  Rogers  C.  B. 
Morton  et  al.,  Civil  No.  S-2155,  E.D.  Cal. 
Judgment  for  defendant,  Nov.  20,  1974. 


U.S.  v.  Clarence  T.  & Mary  D.  Stevens,  77  I.D.  97 
(1970) 

Clarence  T.  & Mary  D,  Stevens  v.  Walter  J. 
Hickel , Civil  No.  1-70-94,  D.  Idaho.  Judgment 
for  defendant,  June  4,  1971. 

U.S.  v.  Charles  E.  Stewart,  A-28966  (Sept.  25,  1962) 

Charles  E.  Stewart  v.  Gordon  Penny  et  al., 

Civil  No.  1619,  D.  Nev.  Judgment  for  plain- 
tiff, 238  F.  Supp.  821  (1965);  no  appeal. 

U.S.  v.  Cornelius  D.  Sullivan  (a/k/a  Corney 

Sullivan)  & Josie  L.  Sullivan,  5 IBLA  275  (1972) 

Cornelius  D.  & Josie  L.  Sullivan  v.  U.S.,  Ct. 
Cl.  No.  193-69.  Dismissed,  Oct.  27,_1972. 

U.S.  v.  Frank  R.  Sullivan,  9 IBLA  278  (1973) 

Robert  L.  Mendenhall  v.  U.S.,  Cecil  D,  Andrus, 
Secretary  of  the  Interior,  & Edward  F.  Spange, 
State  Dir.  Nevada,  BLM,  Civil  No.  CV-R-80- 
146ECR,  D.  Nev.  Suit  pending. 

U.S.  v.  Elmer  H.  Swanson,  81  I.D.  14  (1974); 

34  IBLA  25  (1978) 

Elmer  H.  Swanson  v.  Rogers  C.  B.  Morton,  Sec- 
retary of  the  Interior,  Civil  No.  4-74-10,  D. 
Idaho.  Dismissed  without  prejudice,  Dec.  23, 
1975  (opinion). 

Elmer  H.  Swanson  & Livingston  Silver,  Inc,  v. 
Cecil  D.  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-78-4045,  D.  Idaho.  Suit  pending. 

U.S.  v.  Tempest  Mining  Co.,  40  IBLA  297  (1979) 

Tempest  Mining  Corp.  v.  U.S.,  Dept,  of 
Interior,  Bureau  of  Land  Management  & 

Secretary  of  the  Interior,  Civil  No. 

CIV  79-1103,  D.  Idaho.  Suit  pending. 

U.S.  v.  C.  Fred  Underwood  et  al.,  22  IBLA  62  (1975); 
(Amended  Decision),  22  IBLA  70  (1975) 

C,  Fred  Underwood,  Chloe  Underwood  & Jack  D. 
Canon  v.  The  Secretary  of  the  Interior,  Civil 
No.  S-76-91  PCW,  E.D.  Cal.  Judgment  for  de- 
fendant, June  23,  1977;  af f 'd , Mar.  19,  1980. 

U.S.  v.  United  States  Pumice  Co.,  37  IBLA  153 
(1978);  Supplemental  Order  of  Intervention, 

June  1,  1979;  Clarification  of  Order  of  June  1, 
1979,  dated  July  18,  1979 

The  Wilderness  Society,  McKenzie  Flyfishers, 

The  Obsidians,  et  al.  v . Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  79-0296. 
Dismissed,  May  30,  1979. 


U.S.  v.  U.S.  Silica  Corp.  et  al.,  A-30400  (Aug.  24, 
1965) 

Simplot  Industries,  Inc,  v.  Udall , Civil  No. 
1024-S,  D.  Nev.  Judgment  for  defendant, 

Sept.  26,  1969;  no  appeal. 
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U.S.  v.  Utah  International,  Inc.,  45  IBLA  73  (1980) 

Utah  International  v.  Cecil  Andrus,  Secretary 
of  the  Interior , Civil  No.  C80-068,  D.  Wyo. 
Judgment  for  defendant,  Aug.  14,  1981. 

U.S.  v.  Alfred  N.  Verrue,  75  I.D.  300  (1968) 

Alfred  N.  Verrue  v.  U.S.  et  al . , Civil  No. 

6898  Phx.,  D.  Ariz.  Rev’d  & remanded, 

Dec.  29,  1970;  aff 'd,  457  F.2d  1202  (9th  Cir. 
1971);  no  petition. 

U.S.  v.  Kenneth  0.  Watkins  & Harold  E.  L.  Barton, 
A-29862  (Apr.  24,  1966);  A-30659  (Oct.  19,  1967) 

Harold  E.  L.  Barton  v.  Stewart  L.  Udall,  Sec- 
retary of  the  Interior  & U.S. , Civil  No.  69-26, 

D.  Or.  Judgment  for  defendant,  Mar.  17,  1971; 
aff 'd,  498  F. 2d  288  (9th  Cir.  1974);  cert, 
denied , Nov.  18,  1974. 

U.S.  v.  H.  B.  Webb,  1 IBLA  67  (1970) 

U.S.  v.  Hiram  Webb,  Civil  No.  D.  Ariz. 

Judgment  for  plaintiff.  Vacated  & remanded, 

655  F. 2d  977  (9th  Cir.  1981). 

U.S.  v.  Oscar  W.  Weiss  et  al.,  A-30809  (Sept.  14, 

1967);  15  IBLA  198  (1974) 

Oscar  W.  Weiss  v.  Stewart  L.  Udall,  Civil  No. 
C-882,  D.  Colo.  Remanded,  Jan.  2,  1969. 

U.S.  v.  Thomas  C.  Wells,  A-30805  (Jan.  8,  1968); 

A-30805  (Supp.)  (Apr.-  25,  1969);  A-30805  (Supp. 

II)  (Nov.  17,  1969) 

Thomas  C.  Wells  v.  Udall , Civil  No.  S-693, 

E. D.  Cal.  Remanded  to  Secretary,  Dec.  12, 

1968;  remanded  to  Bureau  of  Land  Management. 

Time  extended  to  Nov.  1,  1970,  to  comply  with 
requirements  of  Supp.  II.  Judgment  for  defen- 
dant, Dec.  17,  1970. 

U.S.  v.  Vernon  0.  & Ina  C.  White,  72  I.D.  552 
(1965) 

Vernon  0.  & Ina  C.  White  v.  Stewart  L.  Udall, 

Civil  No.  1-65-122,  D.  Idaho.  Judgment  for 
defendant,  Jan.  6,  1967;  af f *d , 404  F.2d  334 
(9th  Cir.  1968);  no  petition. 

U.S.  v.  Leon  R.  Whitney,  Cesar  T.  Hernandez, 

51  IBLA  37  (1980) 

Cesar  S.  Hernandez  v.  James  Watt , Secretary 
of  Interior,  & Thom  Coston,  Regional  Forester, 
Region  I,  DOA,  Civil  No.  81-35M,  D.  Mont. 

Suit  pending. 

U.S.  v.  Milton  Wichner,  35  IBLA  240  (1978) 

Milton  Wlchner  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Bob  Bergland,  Secretary  of 
Agriculture,  Frank  Gregg,  Dir.,  BLM,  Edward  L. 
Hastey,  State  Dir.  (California),  BLM,  William  T. 
Dresser,  Forest  Supervisor  of  the  Angeles 
National  Forest,  & U.S.,  Civil  No.  CV  78-2804, 

C.D.  Cal.  Suit  pending. 


Judicial  Review 

U.S.  v.  Frank  W.  Winegar  et  al.,  81  I.D.  370  (1974) 

Shell  Oil  Co.  & D.  A.  Shale,  Inc,  v . Rogers 

C.  B.  Morton,  Secretary  of  the  Interior,  Civil 
No.  74-F-739,  D.  Colo.  Judgment  for  plaintiff, 
Jan.  17,  1977;  aff 'd,  Jan.  25,  1979. 

U.S.  v.  Rodney  Wood  et  al.,  A-30697  (May  31,  1967) 

Rodney  Wood  et  al.  v.  Stewart  L.  Udall,  Sec- 
retary  of  the  Interior  & Orville  L.  Freeman, 
Secretary  of  Agriculture,  Civil  No.  S-436, 

N.D.  Cal.  Dismissed  without  prejudice, 

Nov.  7,  1967;  amended  complaint  filed;  judgment 
for  defendant,  Mar.  27,  1969;  no  appeal. 

U.S.  v.  Jon  Zimmers  & Claire  Kelly,  44  IBLA  142 
(1979) 

Jon  F.  Zimmers  v.  Cecil  D.  Andrus,  Secretary 
of  the  Interior,  Civil  No.  S-80-140  LKK,  E.D. 
Cal.  Suit  pending. 

U.S.  v.  Elodymae  Zwang;  U.S.  v.  Darrell  Zwang , 

26  IBLA  41,  83  I.D.  280  (1976) 

Darrell  & Elodymae  Zwang  v . Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  77-1431 
R,  D.  Cal.  Judgment  for  plaintiff,  Aug.  20, 
1979. 

U.S.  v.  Merle  I.  Zweifel  et  al.,  16  IBLA  74  (1974) 

Walter  H.  Burkhardt  et  al.  v . Rogers  C.  B. 
Morton,  Secretary  of  the  Interior  & The  Board 
of  Land  Appeals , Civil  No.  C74-152,  D.  Wyo. 
Judgment  for  defendant,  Nov.  7,  1975. 

Consolidated  with  A.  F.  Anderson  et  al.  v. 
Rogers  C.  B.  Morton  et  al..  Civil  No.  C74-151, 

D.  Wyo.  for  purposes  of  appeal  by  Order  of 
Nov.  19,  1975.  Dismissed,  Nov.  28,  1975. 

U.S.  v.  Merle  I.  Zweifel  et  al.,  80  I.D.  323 
(1973) 

Merle  I.  Zweifel  et  al.  v.  U. S . , Civil  No. 
C-5276,  D.  Colo.  Dismissed  without  preju- 
dice, Oct.  31,  1973. 

Kenneth  Roberts  et  al.  v.  Rogers  C.  B.  Morton 
& The  Interior  Board  of  Land  Appeals , Civil 
No.  C-5308,  D.  Colo.  Dismissed  with  prejudice, 
389  F.  Supp.  87  (1975);  aff'd,  549  F.2d  158 
(10th  Cir.  1977). 

United  Technical  Industries,  Inc.,  A-29406  (Apr.  24, 
1963) 

Jay  Nielson  v.  J.  E.  Keough  et  al.,  Civil  No. 
C-158-63,  D.  Utah.  Dismissed,  July  13,  1964 
(opinion);  no  appeal. 


Paul  Unruh  v.  Wesley  Lawrence  Edwards,  A-30584 
(Sept.  21,  1966) 

Paul  E . Unruh  v.  Udall  et  al , , Civil  No. 
1894-N,  D.  Nev.  Judgment  for  defendant 
June  14,  1967;  no  appeal. 
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Utah  Power  & Light  Co.,  4 IBLA  62  (1971) 

Utah  Power  & Light  Co.  v.  Rogers  C.  B.  Morton 
et  al.,  Civil  No.  C-5-72,  D.  Utah.  Dismissed 
with  prejudice,  Nov.  3,  1972;  aff'd.  Sept.  20, 
1974. 

Utah  Power  & Light  Co.,  14  IBLA  372  (1974) 

Utah  Power  & Light  Co.  v.  Thomas  S.  Kleppe, 
in  his  official  capacity  as  Secretary  of  the 
Interior , Civil  No.  C-76-136,  D.  Utah.  Suit 
pending . 

Utah  Wilderness  Ass'n  et  al.,  IBLA  81-648  (still 
pending) 

Utah  Wilderness  Ass'n  et  al.  v.  James  G. 

Watt  et  al.,  Civil  No.  C81-0903A,  C.D. 

Utah.  Suit  pending. 

Henrietta  Roberts  Vaden,  IBLA  74-1,  dismissed  by 
Order,  Aug.  8,  1973,  Petition  for  reconsideration 
denied  by  Order,  May  29,  1975 

Henrietta  Roberts  Vaden,  a/k/a  Henrietta  R. 
Vaden  v.  Thomas  S.  Kleppe,  Secretary  of  the 
Interior  et  al..  Civil  No.  A75-223  CIV,  D. 
Alaska.  Stipulated  dismissal,  Mar.  31,  1976. 

E.  A.  Vaughey,  63  I.D.  85  (1956) 

' E.  A.  Vaughey  v.  Fred  A.  Seaton,  Civil  No. 
1744-56.  Dismissed  by  stipulation,  Apr.  18, 
1957;  no  appeal. 

Robert  J.  Verchota,  64  IBLA  23  (1982) 

Robert  J.  Verchota  v.  James  Watt,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  CV-LV  82- 
349  HEC,  D.  Nev.  Suit  pending. 

Estate  of  Cecelia  Smith  Vergote  (Borger),  Morris  A. 
(K.)  Charles  & Caroline  J.  Charles  (Brendale), 

5 IBIA  96,  83  I.D.  209  (1976) 

Confederated  Tribes  & Bands  of  the  Yakima 
Indian  Nation  v.  Thomas  Kleppe,  Secretary  of 
the  Interior  & Phillip  Brendale,  Civil  No. 
C-76-199,  E.D.  Wash.  Suit  pending. 

Estate  of  Florence  Bluesky  Vessell  (Unallotted 
Lac  Courte  Oreilles  Chippewa  of  Wisconsin), 

1 IBIA  312,  79  I.D.  615  (1972) 

Constance  Jean  Hollen  Eskra  v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  72-C-428,  D.  Wis. 
Dismissed,  380  F.  Supp.  205  (1974);  rev 'd , 

Sept.  29,  1975;  no  petition. 

Virginia  Iron,  Coal  & Coke  Co.,  2 IBSMA  165,  87  I.D. 
327  (1980) 

Virginia  Iron,  Coal  & Coke  Co.  v.  Cecil  D. 
Andrus,  Secretary  of  the  Interior,  Civil  No. 
80-0245-B,  W.D.  Va.  Suit  pending. 


Eleanor  E.  Volkmar , IBLA  80-628;  April  Adamick, 

IBLA  80-727,  784;  Joseph  J.  Adamick,  IBLA  80- 
766;  Janice  Hayes,  IBLA  80-767,  785;  Kathleen  Jo 
Adamick  Price,  IBLA  80-768;  Janine  Adamick,  IBLA 
80-769.  Decisions  set  aside  & cases  remanded  by 
Order  dated  Aug.  20,  1980 

Joseph,  Janine,  & April  Adamick,  Janice 
Hayes  & Kathleen  Jo  Price  v.  James  G.  Watt, 
Secretary  of  the  Interior,  et  al.,  Civil  No . 
CV-LV  81-586  RDF,  D.  Nev.  Suit  pending. 

Burt  A.  Wackerli  et  al.,  73  I.D.  280  (1966) 

Burt  & Lueva  G.  Wackerli,  et  al.  v.  Stewart  L. 
Udall  et  al. , Civil  No.  1-66-92,  D.  Idaho. 
Amended  complaint  filed,  Mar.  17,  1971;  judg- 
ment for  plaintiff,  Feb.  28,  1975. 

Estate  of  Amelia  Keyes  Abbot  Viramontes  Walker, 
IA-1339  (Apr.  5,  1966) 

Earlene  Ida  Abbott  Simons  v . Udall  et  al . , 

Civil  No.  2640,  D.  Mont.  Judgment  for  defen- 
dant, 276  F.  Supp.  75  (1967);  no  appeal. 

Jack  A.  Walker,  A-30492  (Apr.  28,  1966) 

Jack  A.  Walker  v.  U.S.  & Udall,  Civil  No. 
1-66-80,  D.  Idaho.  Judgment  for  plaintiff, 

July  3,  1967;  rev'd,  409  F.2d  477  (9th  Cir. 
1969);  no  petition. 

Estate  of  Milward  Wallace  Ward,  82  I.D.  341  (1975) 

Alfred  Ward,  Irene  Ward  Wise,  & Elizabeth 
Collins  v . Kent  Frizzell , Acting  Secretary 
of  the  Interior,  et  al . , Civil  No.  C75-175, 

D.  Wyo.  Dismissed,  Jan.  1,  1976. 

Wasatch  Development  Co.  et  al.,  A-28674  (May  16, 

1963) 

Joseph  B.  Umpleby  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  8156,  D.  Colo.  Judgment  for  defen- 
dant, 285  F.  Supp.  25  (1968);  no  appeal. 

Weardco  Construction  Corp.,  64  I.D.  376  (1957) 

Weardco  Construction  Corp.  v.  U.S. , Civil  No. 
278-59-PH,  S.D.  Cal.  Judgment  for  plaintiff, 
Oct.  26,  1959;  satisfaction  of  judgment  entered, 
Feb.  9,  1960. 

D.  R.  Weedon,  Jr. , et  al. , 51  IBLA  378  (1980) 

R.  D.  Weedon,  Jr.  v . James  G.  Watt,  Secretary 
of  the  Interior,  et  al.,  Civil  No.  81-0749. 

Suit  pending. 

Estate  of  Mary  Ursula  Rock  Wellknown,  1 IBIA  83, 

78  I.D.  179  (1971) 

William  T.  Shaw,  Jr,,  et  al . v.  Rogers  C.  B. 
Morton  et  al . , Civil  No.  974,  D.  Mont.  Dis- 
missed, July  6,  1973  (opinion);  no  appeal. 
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Estate  of  Wahwersee  R.  Werqueyah,  5 IBIA  169  (1976) 

Mattie  Wahwersee  v.  Thomas  Kleppe,  Secretary 
of  Interior,  Civil  No.  CIV-76-0845-E,  W.D. 

Okla.  Suit  pending. 

Lucille  S.  West,  Duncan  Miller,  et  al . , A-29242 
et  al.  (Feb.  25,  1963);  Duncan  Miller,  A-29231 
(Feb.  5,  1963) 

Cecil  H.  Phillips  et  al.  v.  Stewart  L.  Udall, 
Civil  No.  847-63.  Dismissed  on  behalf  of  all 
except  Lucille  S.  West;  judgment  for  defendant, 
Feb.  25,  1964;  no  appeal. 

The  West  Virginia  Highlands  Conservancy,  3 IBSMA 
154,  88  I. D.  570  (1981) 

West  Virginia  Highlands  Conservancy  v.  James 
Watt  et  al. , Civil  No.  81-0037-C(H) , N.EL 
W.  Va.  Suit  pending. 

Western  Nuclear,  Inc.,  35  IBLA  146,  85  I.D.  129 
(1978) 

Western  Nuclear,  Inc.,  a Del.  Corp.,  autho- 
rized  & doing  business  in  the  State  of  Wyo. 
v.  Cecil  Andrus,  Secretary  of  the  Interior,  & 
U.S. , Civil  No.  C78-129,  D.  Wyo.  Judgment  for 
defendant,  475  F.  Supp.  654  (D.  Wyo.  1979); 
appeal  filed  Nov.  28,  1979. 

Minnie  F.  Wharton,  John  W.  Wharton,  Ruth  Wharton 
James,  Carroll  Wharton,  Iris  Wharton  Bartyl , 
Marvin  Wharton,  Thomas  Wharton,  Betty  Wharton 
Zink,  Faye  Wharton  Pamperien  & Samuel  Wharton, 

4 IBLA  287,  79  I.D.  6 (1972) 

U.S.  & Rogers  C.  B.  Morton,  Secretary  of 
the  Interior  v . Minnie  E.  & John  W.  Wharton, 
Ruth  Wharton  James,  Carroll  Wharton,  Iris 
Wharton  Bartyle,  Marvin  Wharton,  Thomas 
Wharton,  Betty  Wharton  Zink,  Faye  Wharton 
Pamperien  & Samuel  Wharton,  Civil  No. 

70-106,  D.  Or.  Judgment  for  defendant, 

Feb.  26,  1973;  reconsideration  denied, 

June  4,  1973;  rev'd  & remanded,  514  F.2d 
406  (9th  Cir.  1975);  no  petition. 

Richard  Wheeler,  Jr.,  34  IBLA  359  (1978) 

Richard  Wheeler,  Jr.  v.  The  Dept,  of  Interior 
& Cecil  Andrus,  Secretary  of  the  Interior, 

Civil  No.  CIV78-0750  T,  W.D.  Okla.  Suit 
pending. 

Estate  of  John  P.  Whitetail,  IA-T-23  (Apr.  17, 

1970) 

Doris  Ann  Whitetail  Parker  et  al.  v.  John 
Pappan  et  al.,  Civil  No.  70-C-373,  D.  Okla. 
Dismissed,  July  10,  1973;  motion  for  new 
trial  & reconsideration  overruled,  Aug.  17, 
1973;  no  appeal. 

Estate  of  Hiemstennie  (Maggie)  Whiz  Abbott,  2 IBIA 
53,  80  I.D.  617  (1973);  4 IBIA  12,  82  I.D.  169 
(1975);  reconsideration  denied,  4 IBIA  79  (1975) 

Doris  Whiz  Burkybile  v.  Alvis  Smith,  Sr.,  as 
Guardian  Ad  Litem  for  Zelma,  Vernon,  Kenneth, 
Mona  & Joseph  Smith,  Minors,  et  al.,  Civil  No. 
C-75-190,  E.D.  Wash.  Judgment  for  defendant, 
Jan.  21,  1977;  no  appeal. 


Buck  Willcoxson , A-27402;  A-27403  (Dec.  17,  1956) 

Buck  Willcoxson  v.  Douglas  Henri ques , Civil 
No.  3596,  D.N.M.  Motion  of  plaintiff  to  dis- 
miss case  without  prejudice  granted,  Dec.  10, 
1957. 

Buck  Willcoxson  v.  Stewart  L.  Udall,  Civil  No. 
2029-58. 

U.S.  v.  Buck  Willcoxson  et  al.,  Civil  No. 
1492-59. 

Buck  Willcoxson  v.  U.S. , Civil  No.  972-59. 

Actions  consolidated.  Judgment  for  defendant, 
plaintiff  & defendant,  respectively,  Aug.  3, 
1961;  aff'd,  313  F.2d  884  (1963);  cert,  denied, 
373  U.S.  932  (1963). 


Estate  of  Joseph  Willessi , 8 IBIA  295,  88  I.D.  561 
(1981) 

Leo  Williams  v.  James  Watt,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  C81-700,  W.D. 

Wash.  Suit  pending. 

William  A.  Smith  Contracting  Co.,  IBCA-83  (July  16, 
1959) 

William  A.  Smith  Contracting  Co,  et  al.  v. 

U. S . , Ct . Cl.  No.  264-57.  Judgment  for  plain- 
tiff, 292  F. 2d  847  (1961);  no  appeal. 

William  A.  Smith  Contracting  Co.  v . U . S . , Ct . 
Cl.  No.  279-59.  Judgment  for  defendant, 

292  F. 2d  854  (1961);  no  appeal. 

William  F.  Klingensmith,  Inc.,  IBCA-717-5-68 ; 
IBCA-734-10-68  (May  4,  1971) 

William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1287-71. 

William  F.  Klingensmith,  Inc.  v.  U.S.,  Civil 
No.  1288-71. 

Actions  consolidated  & transferred  to  Court 
of  Claims,  Jan.  24,  1972;  Ct.  Cl.  No.  28-72. 
Dismissed,  Nov.  23,  1973. 


David  L.  Williams,  A-29858  (Feb.  12,  1963) 

Richard  L.  & Jean  S.  Hatter,  Gary  Linn 
Dusenberry,  Jere  D.  Anderson,  & Henry  P. 

Car ley  d/b/a  Chad  Enterprise,  a Joint  Venture 
v.  U.S. , Civil  No.  S74-205 , E.D.  Cal.  Judg- 
ment for  defendant,  Aug.  8,  1975. 

Wilson  Farms  Coal  Co.,  2 IBSMA  118,  87  I.D.  245 
(1980) 

Wilson  Farms  Coal  Co.  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No.  80- 
150,  E.D.  Ky.  Suit  pending. 


Harry  H.  Wilson,  35  IBLA  349  (1978) 


Harry  H.  Wilson  v.  U.S.,  & Cecil  Andrus, 
Secretary  of  the  Interior,  Civil  No.  A78-225 
CIV,  D.  Alaska.  Suit  pending. 
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Estate  of  Louise  Wilson,  IA-1380  (Mar.  1,  1966) 

Charles  W.  Heffelman  v.  Stewart  L.  Udall , 
Civil  No.  6402,  N.D.  Okla.  Dismissed, 

June  16,  1966;  aff’d,  378  F.2d  109  (10th  Cir. 
1967);  cert,  denied,  389  U.S.  926  (1967). 


Frank  Winegar,  Shell  Oil  Co.  & D.  A.  Shale  Inc., 
74  I.D.  161  (1967) 

Shell  Oil  Co.  et  al.  v.  Udall  et  al. , Civil 
No.  67-C-321,  D.  Colo.  Judgment  for  plain- 
tiff, Sept.  18,  1967;  no  appeal. 


Joseph  A.  Winkler,  24  IBLA  380  (1976) 

Joseph  A.  Winkler  v.  Thomas  Kleppe , Secretary 
of  the  Interior,  Civil  No.  C76-176,  D.  Utah. 
Judgment  for  defendant,  June  20,  1977;  vacated 
& remanded,  594  F.2d  775  (10th  Cir.  1979); 

494  F.  Supp.  947  (D.  Wyo.  1980);  rev'd  & 
remanded,  614  F.2d  707  (10th  Cir.  1980). 

Joseph  A.  Winkler  v.  Marlis  E.  Smith  Trust 
et  al . , Civil  No.  C81-333,  D.  Wyo.  Suit 
pending . 

Appeal  of  Wisenak,  Inc.,  1 ANCAB  157,  83  I.D.  496 
(1976) 

Wisenak,  Inc.,  an  Alaska  Corp.  v.  Thomas  S . 
Kleppe,  Individ.  & as  Secretary  of  the  Interior 
& the  U. S. , Civil  No.  F76-38  Civ.,  D.  Alaska. 
Remanded  to  Dept,  for  further  proceedings, 

July  9,  1979. 


W.  L.  Ridge  Construction  Co.,  IBCA-80  (Nov.  30, 
1960) 

W.  L.  Ridge  v.  U.S. , Ct.  Cl.  No.  301-60. 
Suit  dismissed,  Oct.  1,  1963. 


Administrative  Appeal  of  Robert  B.  Wooding  et  al. 
v.  Comm’r,  Bureau  of  Indian  Affairs,  4 IBIA  255 
(1975);  reconsideration  denied,  5 IBIA  9 (1976) 

Robert  B.  Wooding,  d/b/a  Associated  Investors, 
& Auburn  Enterprises,  Inc,  v.  Thomas  Kleppe, 
Secretary  of  the  Interior,  et  al.,  Civil  No. 
C76-86T,  W.D.  Wash.  Dismissed  for  failure  to 
prosecute,  June  3,  1977. 

Woods  Petroleum  Corp.  et  al.,  55  IBLA  348  (1981) 

Geosearch,  Inc.,  & Herbert  Maslan  v.  James  G. 
Watt  et  al..  Civil  No.  C-81-276,  D.  Uyo7~ 

Suit  pending. 

Burton  D.  Morgan,  Fred  L.  Engle,  d/b/a/ 
Resource  Service  Co.  v.  James  G.  Watt  et  al., 
Civil  No.  C-81-279,  D.  Wyo.  Suit  pending. 


Woods  Petroleum  Corp.  et  al.,  William  Ralph  Stroble 
et  al. , 12  IBLA  247  (1973) 

Duvels,  Inc.,  West  Park  International,  Inc., 
George  H.  Frandsen,  Paul  P.  Dyreng,  R.  Morgan 
Dyreng,  Stephen  B.  Nadauld,  John  B.  Peacock  & 
Lori  M.  Free  v.  Kent  Frizzell,  Acting  Secre- 
tary of  the  Interior,  Civil  No.  C-75-175, 

D.  Utah.  Judgment  for  defendant,  July  6, 

1976;  af f 'd , Feb.  23,  1978;  no  petition. 

Mountain  States  Resources  v.  Rogers  C.  B. 
Morton,  Individ.  & as  Secretary  of  the 
Interior , Civil  No.  C-75-238,  D.  Utah. 

Dismissed  for  failure  to  prosecute, 

Nov.  29,  1978.  No  appeal. 

Estate  of  Wook-Kah-Nah , Comanche  Allottee  No.  1927, 
65  I.D.  436  (1958) 

Thomas  J.  Huff,  Admin,  with  Will  annexed  of  the 


Estate  of  Wook-Kah-Nah,  Deceased,  Comanche 

Enrolled 

Restricted  Indian  No. 

1927  v.  Jane 

Asenap , 

Wilfred  Tabbytite,  J. 

R.  Graves,  Exam- 

iner  of 

Inheritance,  Bureau  of 

Indian  Affairs, 

Dept,  of 

the  Interior  & Earl  R 

. Wiseman,  Dis- 

trict  Dir,  of  Internal  Revenue,  Civil  No.  8281, 
W.D.  Okla.  Dismissed  as  to  the  Examiner  of 
Inheritance;  plaintiff  dismissed  suit  without 
prejudice  as  to  the  other  defendants. 

Estate  of  Wook-Kah-Nah,  Comanche  Allottee  No.  1927, 
65  I.D.  436  (1958) 

Thomas  J.  Huff,  Admin,  with  will  annexed  of  the 
Estate  of  Wook-Kah-Nah  v.  Stewart  L.  Udall, 
Civil  No.  2595-60.  Judgment  for  defendant, 

June  5,  1962;  remanded,  312  F.2d  358  (1962). 

Robert  L.  Wright,  Shell  Oil  Co.,  60  IBLA  142 
(1981) 

Shell  Oil  Co.  v.  Dept,  of  the  Interior, 

Civil  No.  82-283,  D.  Colo.  Suit  pending. 

State  of  Wyoming,  27  IBLA  137,  83  I.D.  364  (1976) 

State  of  Wyoming,  Albert  E.  King,  Comm'r  of 
Public  Lands  v . Cecil  D.  Andrus,  Secretary  of 
the  Interior,  Civil  No.  C77-034K,  D.  Wyo. 
Judgment  for  defendant,  Sept.  8,  1977;  aff'd, 
July  18,  1979. 

Haruyuki  Yamane  et  al.,  19  IBLA  320  (1975) 

C.  Burglin,  Dennis  Krize,  Mark  & Kenneth 


Ringstad,  Lloyd 

Burgess,  M.  E.  Anderson, 

William  Ackess, 

John  J.  & William  D.  Sexton, 

J.  R.  & June  L. 

S.  Beck,  Alexander  Miller, 

Wally  Burnett, 

Sr.,  Wallace  & Donald  Burnett, 

Earnest  Carter, 

Mary  L.  Carie  & Harayuki 

Yamane  v.  The  Secretary  of  the  Interior, 
Stanley  Hathaway,  et  al . , Civil  No.  A75-113 
CIV.  D.  Alaska.  Consolidated  with  Civil  No. 
A75-232.  Judgment  for  defendant,  Dec.  29, 
1976;  aff’d,  Aug.  18,  1978. 
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Young  Associates,  Inc.,  IBCA-557-4-66  (Dec.  4,  1968) 

Young  Associates,  Inc,  v.  U.S. , Ct . Cl.  787-71. 
Judgment  for  defendant,  Jan.  18,  1973. 

Estate  of  Asmakt  Yumpquitat  (Millie  Sampson), 

8 IBIA  1 (1980) 

Anita  Sampson  Lewis  v.  Cecil  D.  Andrus, 
Secretary  of  the  Interior,  Civil  No. 

C-80-117,  E.D.  Wash.  Suit  pending. 

Zapata  Coal  Corp. , 2 IBSMA  9,  87  I.D.  11  (1980) 

Zapata  Coal  Corp.  v.  Cecil  D.  Andrus, 

Civil  No.  80-2058,  S.W.  W.  Va.  Suit 
pending . 

George  W.  Zarak  et  al. , Cardinal  Petroleum  Co., 

4 IBLA  82  (1971) 

Tony  Rice,  George  W,  Zarak,  Arlene  Zarak, 
William  J.  Zarak,  Jr.  & Darlene  Zarak  v. 

Rogers  C.  B.  Morton  et  al.,  Civil  No.  1127, 
D.N.D.  Judgment  for  defendant,  348  F.  Supp. 

254  (1972);  aff 'd,  479  F.2d  58  (8th  Cir. 

1973);  cert,  denied,  414  U.S.  858  (1973). 

Zeigler  Coal  Co.,  81  I.D.  729  (1974) 

International  Union  of  United  Mine  Workers  of 
America  v.  Stanley  K.  Hathaway,  Secretary  of 
the  Interior,  No.  75-1003,  U.S.  Ct . of  Appeals, 
D.C.  Cir.  Rev'd  & remanded  to  the  Board  for 
further  proceedings,  532  F.2d  1403  (1976). 


Zeigler  Coal  Co.,  82  I.D.  36  (1975) 

Zeigler  Coal  Co.  v.  Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  No.  75-1139, 
U.S.  Ct.  of  Appeals,  D.C.  Cir.  Judgment 
for  defendant,  536  F.2d  398  (1976). 


Harry  A.  Zuckerman  et  al.,  41  IBLA  372  (1979) 

Harry  Zuckerman  & Mark  M.  Collins  v. 
Benjamin  Civiletti,  Attorney  General  & 

R.  E.  Thompson,  U.S.  Attorney  on  behalf 
of  Cecil  Andrus,  Secretary  of  the  Interior, 
Civil  No.  CIV-79-81 5-M,  D.N.M.  Aff ’d, 

Jan.  13,  1981;  appeal  filed,  Mar.  16,  1981. 


Jack  Zuckerman  et  al.,  56  IBLA  193  (1981) 

Geosearch,  Inc.,  & Elizabeth  H.  Carter  v. 
James  Watt  et  al.,  Civil  No.  C81-0306 
D.  Wyo.  Suit  pending. 

Jack  Zuckerman  & Fred  L.  Engle,  d/b/a 
Resource  Service  Co.  v . James  Watt  et  al., 
Civil  No.  C81-0307.  Suit  pending. 


Elodymae  Zwang  et  al.,  A-30201  (Feb.  3,  1965) 

Darrell  & Elodymae  Zwang  v.  Stewart  L.  Udall , 
Civil  No.  65-716-EC,  S.D.  Cal.  Judgment  for 
defendant,  Feb.  23,  1966;  aff 'd,  371  F.2d  634 
(9th  Cir.  1967);  no  petition. 


******* 


CXXI 


TABLES  OF  U.S.  STATUTES  AT  LARGE,  REVISED  STATUTES  AND  U.S.  CODES 
(A)  UNITED  STATES  STATUTES 


7 STAT: 


page  348  10  IBIA  90,  89  I.D.  441  (1982) 

331 10  IBIA  90,  89  I.D.  441  (1982) 

411 10  IBIA  90,  89  I.D.  441  (1982) 

536  63  IBLA  12  (Mar.  25,  1982) 

9 STAT: 

page  466  68  IBLA  142,  89  I.D.  561  (1982) 

12  STAT: 

page  489  65  IBLA  376  (July  20,  1982) 

66  IBLA  191  (Aug.  13,  1982) 

492  66  IBLA  191  (Aug.  13,  1982) 

652  10  IBIA  110,  89  I.D.  488  (1982) 

1031 10  IBIA  110,  89  I.D.  488  (1982) 

13  STAT: 

page  356  65  IBLA  376  (July  20,  1982) 

66  IBLA  191  (Aug.  13,  1982) 

358  66  IBLA  191  (Aug.  13,  1982) 

365  68  IBLA  142,  89  I.D.  561  (1982) 

68  IBLA  272  (Nov.  17,  1982) 

667  63  IBLA  12  (Mar.  25,  1982) 

689  63  IBLA  12  (Mar.  25,  1982) 

14  STAT: 

page  253  7 ANCAB  188,  89  I.D.  346  (1982) 

65  IBLA  391  (July  23,  1982) 

292  64  IBLA  27  (May  6,  1982) 

294 64  IBLA  27  (May  6,  1982) 

15  STAT: 

page  340  67  IBLA  8 (Sept.  1,  1982) 

513 10  IBIA  90,  89  I.D.  441  (1982) 

516 10  IBIA  90,  89  I.D.  441  (1982) 

16  STAT: 

page  94  68  IBLA  142,  89  I.D.  561  (1982) 

378  68  IBLA  272  (Nov.  17,  1982) 

17  STAT: 

page  91 68  IBLA  37,  89  I.D.  538  (1982) 

339 68  IBLA  142,  89  I.D.  561  (1982) 

18  STAT: 

page  482  65  IBLA  376  (July  20,  1982) 

68  IBLA  142,  89  I.D.  561  (1982) 
483  65  IBLA  376  (July  20,  1982) 

19  STAT: 

page  377  66  IBLA  71  (July  29,  1982) 

22  STAT: 

page  590  10  IBIA  40,  89  I.D.  392  (1982) 

23  STAT: 

page  321  64  IBLA  379  (June  15,  1982) 


24  STAT: 


page  388  10  IBIA  110,  89  I.D.  488  (1982) 

11  IBIA  21,  89  I.D.  655  (1982) 

389  6 ANCAB  340,  89  I.D.  62  (1982) 

6 ANCAB  352  (Feb.  16,  1982) 

11  IBIA  21,  89  I.D.  655  (1982) 


25  STAT: 


page  217 10  IBIA  110,  89  I.D.  488  (1982) 

980  10  IBIA  110,  89  I.D.  488  (1982) 

26  STAT: 

page  336  10  IBIA  110,  89  I.D.  488  (1982) 

349 io  IBIA  110,  89  I.D.  488  (1982) 

795 9 xbia  249,  89  I.D.  193  (1982) 

1095  68  IBLA  142,  89  I.D.  561  (1982) 

1099  64  IBLA  318  (June  10,  1982) 

65  IBLA  94  (June  23,  1982) 

1101 68  IBLA  96  (Oct.  26,  1982) 

1103  — 68  IBLA  184  (Nov.  8,  1982) 

28  STAT: 

page  876  10  IBIA  40,  89  I.D.  392  (1982) 

894-898  10  IBIA  40,  89  I.D.  392  (1982) 

30  STAT: 

page  28-1  65  IBLA  1 (June  17,  1982) 

908  68  IBLA  184  (Nov.  8,  1982) 

31  STAT: 

page  790  65  IBLA  391  (July  23,  1982) 

32  STAT: 

page  388  66  IBLA  100  (Aug.  4,  1982) 

66  IBLA  328  (Aug.  25,  1982) 

33  STAT: 

page  46  63  IBLA  12  (Mar.  25,  1982) 

48  63  IBLA  12  (Mar.  25,  1982) 

49  63  IBLA  12  (Mar.  25,  1982) 

352  63  IBLA  12  (Mar.  25,  1982) 

361  63  IBLA  12  (Mar.  25,  1982) 

628  68  IBLA  184  (Nov.  8,  1982) 

34  STAT: 

page  197 6 ANCAB  340,  89  I.D.  62  (1982) 


6 ANCAB  352  (Feb.  16,  1982) 
61  IBLA  181  (Jan.  26,  1982) 
61  IBLA  282  (Feb.  2,  1982) 

61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

63  IBLA  64  (Mar.  30,  1982) 

63  IBLA  74  (Mar.  30,  1982) 

64  IBLA  69  (May  10,  1982) 

64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 

64  IBLA  167  (May  25,  1982) 

64  IBLA  180  (May  26,  1982) 

64  IBLA  304  (June  8,  1982) 


CXXII 


United  States  Statutes 


34  STAT:  Continued 

page  197-continued  66  IB  LA  77  (July  29,  1982) 


66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 

225  65  IBLA  245  (July  9,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

35  STAT: 

page  228  68  IBLA  184  (Nov.  8,  1982) 

2152 68  IBLA  184  (Nov.  8,  1982) 

2226  68  IBLA  184  (Nov.  8,  1982) 

36  STAT: 

page  557  — 4 IBSMA  69,  89  I.D.  331  (1982) 

575  — , 4 IBSMA  69,  89  I.D.  331  (1982) 

847  61  IBLA  149  (Jan.  18,  1982) 

69  IBLA  343  (Dec.  28,  1982) 

863  6 ANCAB  340,  89  I.D.  62  (1982) 

6 ANCAB  352  (Feb.  16,  1982) 
1253  — -64  IBLA  164  (May  25,  1982) 

37  STAT: 

page  497  —————61  IBLA  149  (Jan.  18,  1982) 

69  IBLA  343  (Dec.  28,  1982) 

38  STAT: 

page  305  ——65  IBLA  376  (July  20,  1982) 

509  — ■ .—-62  IBLA  294  (Mar.  16,  1982) 

714 62  IBLA  206  (Mar.  10,  1982) 

62  IBLA  243  (Mar.  15,  1982) 

716 -62  IBLA  243  (Mar.  15,  1982) 

39  STAT: 

page  218  — — —67  IBLA  8 (Sept.  1,  1982) 

40  STAT: 

page  297  —————  M-36943,  89  I.D.  173  (1982) 
1179  —————67  IBLA  8 (Sept.  1,  1982) 

41  STAT: 

page  24  —————61  IBLA  181  (Jan.  26,  1982) 

64  IBLA  69  (May  10,  1982) 

64  IBLA  72  (May  10,  1982) 

438  M-36943,  89  I.D.  173  (1982) 

M-36945,  89  I.D.  610  (1982) 

443  ________  m-36943,  89  I.D.  173  (1982) 

447  M-36943,  89  I.D.  173  (1982) 

448  M-36945,  89  I.D.  610  (1982) 

449  65  IBLA  147  (June  29,  1982) 

751  9 XBIA  174,  89  I.D.  67  (1982) 

752  — — 9 IBIA  174,  89  I.D.  67  (1982) 

1067  67  IBLA  287  (Sept.  28,  1982) 

42  STAT: 

page  208  9 IBIA  294,  89  I.D.  257  (1982) 

10  IBIA  78,  89  I.D.  424  (1982) 

212 61  IBLA  116  (Jan.  6,  1982) 

216 61  IBLA  116  (Jan.  6,  1982) 

995 n IBia  21,  89  I.D.  655  (1982) 

43  STAT: 

page  139  63  IBLA  35  (Mar.  30,  1982) 

64  IBLA  241  (May  28,  1982) 


44  STAT: 


page  741  — 64  IBLA  379  (June  15,  1982) 

1057  — M-36943,  89  I.D.  173  (1982) 

1058  M-36943,  89  I.D.  173  (1982) 

45  STAT: 

page  728  — 7 ANCAB  157,  89  I.D.  321  (1982) 

729  7 ANCAB  157,  89  I.D.  321  (1982) 

67  IBLA  380  (Oct.  8,  1982) 

956  — -65  IBLA  357  (July  20,  1982) 

1091  66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  380  (Oct.  8,  1982) 


46  STAT: 

page  373  68  IBLA  142,  89  I.D.  561  (1982) 

1007  67  IBLA  246,  89  I.D.  480  (1982) 

1523  -67  IBLA  246,  89  I.D.  480  (1982) 

47  STAT: 

page  324  65  IBLA  22  (June  21,  1982) 

48  STAT: 

page  984  9 IBIA  203,  89  I.D.  132  (1982) 

9 IBIA  284,  89  I.D.  252  (1982) 


10  IBIA  40,  89  I.D.  392  (1982) 
10  IBIA  90,  89  I.D.  441  (1982) 
63  IBLA  12  (Mar.  25,  1982) 

985  ______ ,10  IBIA  72,  89  I.D.  412  (1982) 

986  63  IBLA  12  (Mar.  25,  1982) 

1184 10  IBIA  90,  89  I.D.  441  (1982) 

1269  67  IBLA  8 (Sept.  1,  1982) 

67  IBLA  97  (Sept.  13,  1982) 


49  STAT: 

page  502  — — IBCA-1447-3-81 , 89  I.D.  92 

(1982) 

841  67  IBLA  287  (Sept.  28,  1982) 

50  STAT: 

page  874  —61  IBLA  166  (Jan.  25,  1982) 

67  IBLA  8 (Sept.  1,  1982) 

52  STAT: 

page  347  10  IBIA  72,  89  I.D.  412  (1982) 

53  STAT: 

page  753  — — —61  IBLA  166  (Jan.  25,  1982) 

1187  68  IBLA  26  (Oct.  21,  1982) 

54  STAT: 

page  746  9 IBIA  196  (Mar.  15,  1982) 

954  66  IBLA  191  (Aug.  13,  1982) 

56  STAT: 

page  726  M-36943,  89  I.D.  173  (1982) 

58  STAT: 

page  275  M-36945,  89  I.D.  610  (1982) 

887  68  IBLA  26  (Oct.  21,  1982) 


CXXIII 


United  States  Statutes 


60  STAT: 


page  170 7 ANCAB  157,  89  I.D.  321  (1982) 

179 7 ANCAB  157,  89  I.D.  321  (1982) 

755 62  IBLA  232  (Mar.  11,  1982) 

761  63  IBLA  53  (Mar.  30,  1982) 

762  62  IBLA  232  (Mar.  11,  1982) 

952  66  IBLA  134  (Aug.  10,  1982) 

61  STAT: 

page  681  64  IBLA  183,  89  I.D.  262  (1982) 

914 —68  IBLA  132  (Oct.  28,  1982) 

62  STAT: 

page  72  — 62  IBLA  232  (Mar.  11,  1982) 

162 61  IBLA  94  (Jan.  4,  1982) 

68  IBLA  198  (Nov.  9,  1982) 

291  M-36945 , 89  I.D.  610  (1982) 

292  — M-36943,  89  I.D.  173  (1982) 

63  STAT: 

page  377  IBCA-1431-2-81 , 89  I.D.  575  (1982) 

10  IBLA  90,  89  I.D.  441  (1982) 

378  -—-10  XBIA  90,  89  I.D.  441  (1982) 

64  STAT: 

page  470  — 62  IBLA  198  (Mar.  9,  1982) 

67  STAT: 

page  469  65  IBLA  295  (July  13,  1982) 

69  STAT: 

page  367  66  IBLA  182  (Aug.  13,  1982) 

70  STAT: 

page  642  9 IBIA  263,  89  I.D.  200  (1982) 

709  -—67  IBLA  380  (Oct.  8,  1982) 

954 —_6i  iblA  282  (Feb.  2,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

72  STAT: 

page  31 —62  IBLA  315  (Mar.  19,  1982) 

67  IBLA  184  (Sept.  22,  1982) 

339 7 ANCAB  1 (Mar.  8,  1982) 


7 ANCAB  43,  89  I.D.  219  (1982) 

7 ANCAB  157,  89  I.D.  321  (1982) 
65  IBLA  376  (July  20,  1982) 

67  IBLA  100  (Sept.  14,  1982) 

67  IBLA  380  (Oct.  8,  1982) 


339-343  —63  IBLA  214  (Apr.  12,  1982) 

340  — —65  IBLA  376  (July  20,  1982) 

67  IBLA  100  (Sept.  14,  1982) 

541 9 xbia  263,  89  I.D.  200  (1982) 

688  M-36945,  89  I.D.  610  (1982) 

885  61  IBLA  116  (Jan.  6,  1982) 

1701  62  IBLA  260  (Mar.  15,  1982) 


64  IBLA  114  (May  19,  1982) 

65  IBLA  1 (June  17,  1982) 

65  IBLA  72  (June  23,  1982) 

65  IBLA  175  (June  29,  1982) 
65  IBLA  369  (July  20,  1982) 

67  IBLA  220  (Sept.  23,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

69  IBLA  124  (Dec.  8,  1982) 


73  STAT: 


page  141 7 ANCAB  157,  89  I.D.  321  (1982) 

74  STAT: 

page  7 7 ANCAB  106,  89  I.D.  293  (1982) 

220  67  IBLA  197  (Sept.  22,  1982) 

785  62  IBLA  336  (Mar.  24,  1982) 

76  STAT: 

page  89  62  IBLA  328  (Mar.  23,  1982) 

78  STAT: 

page  557  5 OHA  15  (Sept.  30,  1982) 

5 OHA  21  (Oct.  12,  1982) 

5 OHA  33  (Oct.  12,  1982) 

710 M-36945,  89  I.D.  610  (1982) 

890  —64  IBLA  27  (May  6,  1982) 

68  IBLA  262  (Nov.  17,  1982) 

893  64  IBLA  27  (May  6,  1982) 

897  -63  IBLA  373  (Apr.  30,  1982) 

986  67  IBLA  97  (Sept.  13,  1982) 

1039  67  IBLA  189  (Sept.  22,  1982) 

69  IBLA  79  (Nov.  30,  1982) 

69  IBLA  205  (Dec.  16,  1982) 


80  STAT: 

page  308  9 IBIA  151,  89  I.D.  49  (1982) 

384  10  IBIA  78,  89  I.D.  424  (1982) 

82  STAT: 

page  77 9 IBIA  284,  89  I.D.  252  (1982) 

10  IBIA  72,  89  I.D.  412  (1982) 
904  63  IBLA  119  (Apr.  2,  1982) 

83  STAT: 

page  852  ——68  IBLA  96  (Oct.  26,  1982) 

84  STAT: 


page  1566  63  IBLA  263  (Apr.  19,  1982) 

1894  5 OHA  9 (Aug.  11,  1982) 

85  STAT: 

page  97 — IBCA-1474-6-81 , 89  I.D.  Ill  (1982) 

IBCA-1 506-8-81,  89  I.D.  233  (1982) 
IBCA-1431-2-81,  89  I.D.  575  (1982) 
6g8  _______ 6 ANCAB  264  (Jan.  15,  1982) 


6 ANCAB  267  (Jan.  15,  1982) 

6 ANCAB  270,  89  I.D.  1 (1982) 

6 ANCAB  290,  89  I.D.  9 (1982) 

6 ANCAB  307,  89  I.D.  14  (1982) 

6 ANCAB  340,  89  I.D.  62  (1982) 

6 ANCAB  352  (Feb.  16,  1982) 

6 ANCAB  359  (Feb.  18,  1982) 

6 ANCAB  364  (Feb.  24,  1982) 

6 ANCAB  369,  89  I.D.  74  (1982) 

7 ANCAB  4 (Mar.  24,  1982) 

7 ANCAB  8,  89  I.D.  118  (1982) 

7 ANCAB  43,  89  I.D.  219  (1982) 

7 ANCAB  63,  89  I.D.  242  (1982) 

7 ANCAB  106,  89  I.D.  293  (1982) 

7 ANCAB  132,  89  I.D.  303  (1982) 

7 ANCAB  157,  89  I.D.  321  (1982) 


CXXIV 


United  States  Statutes 


85  STAT:  Continued 


page  688-continued  7 ANCAB  188,  89  I.D.  346  (1982) 
7 ANCAB  203  (June  25,  1982) 

66  IBLA  204  (Aug.  13,  1982) 

68  IBLA  174  (Nov.  14,  1982) 

704  7 ANCAB  43,  89  I.D.  219  (1982) 

706  7 ANCAB  106,  89  I.D.  293  (1982) 

68  IBLA  174  (Nov.  4,  1982) 

715 7 ANCAB  43,  89  I.D.  219  (1982) 

86  STAT: 

page  99  67  IBLA  112  (Sept.  15,  1982) 

101 67  IBLA  112  (Sept.  15,  1982) 

459  63  IBLA  373  (Apr.  30,  1982) 

460  63  IBLA  373  (Apr.  30,  1982) 

612 62  IBLA  35  (Feb.  24,  1982) 

65  IBLA  387  (July  23,  1982) 

614 62  IBLA  35  (Feb.  24,  1982) 

1311 62  IBLA  124  (Mar.  4,  1982) 

87  STAT: 

page  178  --63  IBLA  373  (Apr.  30,  1982) 

257  61  IBLA  116  (Jan.  6,  1982) 

88  STAT: 

page  174  67  IBLA  197  (Sept.  22,  1982) 

192  63  IBLA  373  (Apr.  30,  1982) 

1237  66  IBLA  307  (Aug.  24,  1982) 

1448  5 OHA  53  (Nov.  9,  1982) 

1920  10  IBIA  90,  89  I.D.  441  (1982) 

1954  10  IBIA  90,  89  I.D.  441  (1982) 

2203  10  IBIA  72,  89  I.D.  412  (1982) 


10  IBIA  146,  89  I.D.  508  (1982) 
10  IBIA  173  (Oct.  15,  1982) 

10  IBIA  189  (Oct.  15,  1982) 

10  IBIA  205  (Oct.  15,  1982) 

10  IBIA  221  (Oct.  15,  1982) 

10  IBIA  237  (Oct.  15,  1982) 

10  IBIA  253  (Oct.  15,  1982) 

10  IBIA  269  (Oct.  15,  1982) 

10  IBIA  285  (Oct.  15,  1982) 

10  IBIA  301  (Oct.  15,  1982) 

10  IBIA  318  (Oct.  15,  1982) 

10  IBIA  334  (Oct.  15,  1982) 

10  IBIA  350  (Oct.  15,  1982) 

10  IBIA  366  (Oct.  15,  1982) 

10  IBIA  382  (Oct.  15,  1982) 

10  IBIA  399  (Oct.  15,  1982) 

10  IBIA  416  (Oct.  15,  1982) 

10  IBIA  432  (Oct.  15,  1982) 

10  IBIA  448  (Oct.  15,  1982) 

89  STAT: 


page  1145 6 ANCAB  369,  89  I.D.  74  (1982) 

7 ANCAB  43,  89  I.D.  219  (1982) 
7 ANCAB  203  (June  25,  1982) 
1151 6 ANCAB  369,  89  I.D.  74  (1982) 

90  STAT: 

page  49 M-36944,  89  I.D.  403  (1982) 

199  66  IBla  279  (Aug.  18,  1982) 

69  IBLA  73  (Nov.  30,  1982) 

69  IBLA  108  (Nov.  30,  1982) 

69  IBLA  180  (Dec.  15,  1982) 

303  68  IBLA  359  (Nov.  22,  1982) 

1083  68  IBLA  96  (Oct.  26,  1982) 


90  STAT:  Continued 


page  1085  M-36943,  89  I.D.  173  (1982) 

1087  63  IBLA  363  (Apr.  29,  1982) 

65  IBLA  323  (July  15,  1982) 

1342  62  IBLA  124  (Mar.  4,  1982) 

63  IBLA  35  (Mar.  30,  1982) 

63  IBLA  266  (Apr.  19,  1982) 

63  IBLA  388  (Apr.  30,  1982) 

64  IBLA  241  (May  28,  1982) 

1343  62  IBLA  124  (Mar.  4,  1982) 

63  IBLA  266  (Apr.  19,  1982) 

1934  7 ANCAB  43,  89  I.D.  219  (1982) 

1935  7 ANCAB  43,  89  I.D.  219  (1982) 

2641  -65  IBLA  26  (June  22,  1982) 

2743  63  IBLA  317  (Apr.  27,  1982) 

65  IBLA  44  (June  23,  1982) 

67  IBLA  304,  89  I.D.  496  (1982) 

68  IBLA  96  (Oct.  26,  1982) 

2744  7 ANCAB  8,  89  I.D.  118  (1982) 

2751  68  IBLA  325  (Nov.  22,  1982) 

2785  63  IBLA  330  (Apr.  28,  1982) 

68  IBLA  262  (Nov.  17,  1982) 

2786  61  IBLA  166  (Jan.  25,  1982) 

61  IBLA  396  (Feb.  22,  1982) 

65  IBLA  391  (July  23,  1982) 

2787  67  IBLA  8 (Sept.  1,  1982) 

67  IBLA  304,  89  I.D.  496  (1982) 

68  IBLA  279  (Nov.  17,  1982) 

2789  67  IBLA  121  (Sept.  16,  1982) 

2789-90  65  IBLA  44  (June  23,  1982) 

2792  7 ANCAB  157,  89  I.D.  321  (1982) 

66  IBLA  100  (Aug.  4,  1982) 

67  IBLA  304,  89  I.D.  496  (1982) 
67  IBLA  380  (Oct.  8,  1982) 

2793  61  IBLA  343  (Feb.  11,  1982) 


64  IBLA  164  (May  25,  1982) 

65  IBLA  376  (July  20,  1982) 

65  IBLA  391  (July  23,  1982) 

66  IBLA  222  (Aug.  16,  1982) 


68  IBLA  142,  89  I.D.  561  (1982) 

2949 M-36944,  89  I.D.  403  (1982) 

91  STAT: 

page  36 IBCA-1 4 31-2-81 , 89  I.D.  575  (1982) 

445 68  IBLA  96  (Oct.  26,  1982) 

4 IBSMA  19,  89  I.D.  87  (1982) 

4 IBSMA  51,  89  I.D.  313  (1982) 

4 IBSMA  69,  89  I.D.  331  (1982) 

4 IBSMA  101,  89  I.D.  378  (1982) 
M-36944,  89  I.D.  403  (1982) 


445-532  4 IBSMA  29  (Mar.  15,  1982) 

506  4 IBSMA  69,  89  I.D.  331  (1982) 

1369  7 ANCAB  43,  89  I.D.  219  (1982) 

7 ANCAB  89  (May  20,  1982) 

92  STAT: 

page  1466  66  IBLA  191  (Aug.  13,  1982) 

1806  66  IBLA  109  (Aug.  10,  1982) 

1808  64  IBLA  76  (May  10,  1982) 

3069  9 IBIA  254,  89  I.D.  196  (1982) 

9  IBIA  294,  89  I.D.  257  (1982) 

10  IBIA  23  (July  6,  1982) 

11  IBIA  9 (Dec.  10,  1982) 

3077  10  IBIA  78,  89  I.D.  424  (1982) 

3467  63  IBLA  235  (Apr.  19,  1982) 

4 OHA  221  (Jan.  5,  1982) 

4 OHA  229  (Jan.  29,  1982) 
3529-3530  63  IBLA  235  (Apr.  19,  1982) 
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United  States  Statutes 


68  IBLA  325  (Nov.  22,  1982) 


M-36944,  89  l.D.  403  (1982) 

11  IBIA  16  (Dec.  28,  1982) 

6 ANCAB  264  (Jan  15,  1982) 

61  IBLA  181  (Jan.  26,  1982) 

61  IBLA  189  (Jan.  26,  1982) 

61  IBLA  282  (Feb.  2,  1982) 

61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

62  IBLA  170  (Mar.  8,  1982) 

63  IBLA  64  (Mar.  30,  1982) 

63  IBLA  74  (Mar.  30,  1982) 

63  IBLA  335  (Apr.  28,  1982) 

63  IBLA  343  (Apr.  28,  1982) 

64  IBLA  69  (May  10,  1982) 

64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 

64  IBLA  167  (May  25,  1982) 

64  IBLA  180  (May  26,  1982) 

64  IBLA  289  (June  4,  1982) 

64  IBLA  304  (June  8,  1982) 

64  IBLA  357  (June  15,  1982) 

65  IBLA  26  (June  22,  1982) 

65  IBLA  359  (July  20,  1982) 

66  IBLA  38  (July  23,  1982) 

66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 

67  IBLA  317  (Oct.  1,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

et  seq.  — 7 ANCAB  132,  89  l.D.  303  (1982) 

65  IBLA  359  (July  20,  1982) 

61  IBLA  181  (Jan.  26,  1982) 


94  STAT:  Continued 

2435-continued  61  IBLA  282  (Feb.  2,  1982) 

61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

62  IBLA  170  (Mar.  8,  1982) 

63  IBLA  64  (Mar.  30,  1982) 

63  IBLA  74  (Mar.  30,  1982) 

63  IBLA  335  (Apr.  28,  1982) 

63  IBLA  343  (Apr.  28,  1982) 

64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 

64  IBLA  167  (May  25,  1982) 

64  IBLA  180  (May  26,  1982) 

64  IBL  289  (June  4,  1982) 

64  IBLA  304  (June  8,  1982) 

66  IBLA  38  (July  23,  1982) 

66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 


2435-2437  64  IBLA  69  (May  10,  1982) 

2436  65  IBLA  26  (June  22,  1982) 

2437  64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 

2452  64  IBLA  357  (June  15,  1982) 

2489  67  IBLA  317  (Oct.  1,  1982) 

2493  7 ANCAB  157,  89  l.D.  321  (1982) 

2530  69  IBLA  1 (Nov.  24,  1982) 

3262  10  IBIA  110,  89  l.D.  488  (1982) 

95  STAT: 

page  1070  62  IBLA  93,  89  l.D.  82  (1982) 

63  IBLA  369  (Apr.  30,  1982) 

66  IBLA  23  (July  23,  1982) 

67  IBLA  38  (Sept.  8,  1982) 

1070-1071  63  IBLA  369  (Apr.  30,  1982) 

2371  67  IBLA  380  (Oct.  1,  1982) 

2493  67  IBLA  380  (Oct.  8,  1982) 


********** 


(B)  REVISED  STATUTES 


67  IBLA  8 (Sept.  1,  1982) 

67  IBLA  48  (Sept.  9,  1982) 

7 ANCAB  106,  89  l.D.  293  (1982) 
65  IBLA  391  (July  23,  1982) 


page  2340  65  IBLA  391  (July  23,  1982) 

2455  67  IBLA  97  (Sept.  13,  1982) 

2477  7 ANCAB  188,  89  l.D.  346  (1982) 

64  IBLA  318  (June  10,  1982) 


********** 
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TITLE 

sec. 


(C)  UNITED  STATES  CODES 


5:  TITLE  5:  (Continued) 


504  9 IBIA  281,  89  I.D.  241  (1982)  10 

551  64  IBLA  175  (May  26,  1982)  10 

64  IBLA  285  (June  4,  1982)  10 

551(4)  9 IBIA  263,  89  I.D.  200  (1982)  10 

10  IBIA  146,  89  I.D.  508  (1982)  10 

10  IBIA  173  (Oct.  15,  1982)  10 

10  IBIA  189  (Oct.  15,  1982)  10 

10  IBIA  205  (Oct.  15,  1982)  10 

10  IBIA  221  (Oct.  15,  1982)  10 

10  IBIA  237  (Oct.  15,  1982)  10 

10  IBIA  253  (Oct.  15,  1982)  10 

10  IBIA  269  (Oct.  15,  1982)  10 

10  IBIA  285  (Oct.  15,  1982)  553  9 

10  IBIA  301  (Oct.  15,  1982)  66 

10  IBIA  318  (Oct.  15,  1982)  553(a)  66 

10  IBIA  334  (Oct.  15,  1982)  553(b)(3)(A)  -66 

10  IBIA  350  (Oct.  15,  1982)  554  9 

10  IBIA  366  (Oct.  15,  1982)  10 

10  IBIA  382  (Oct.  15,  1982)  4 

10  IBIA  399  (Oct.  15,  1982)  554-557  10 

10  IBIA  416  (Oct.  15,  1982)  554(c)  67 

10  IBIA  432  (Oct.  15,  1982)  556  4 

10  IBIA  448  (Oct.  15,  1982)  557  4 

552  68  IBLA  231  (Nov.  16,  1982)  558  M- 

552(a)(1)  10  IBIA  146,  89  I.D.  508  (1982)  558(c)  M- 

10  IBIA  173  (Oct.  15,  1982)  701  63 

10  IBIA  189  (Oct.  15,  1982)  701(a)(2) 9 

10  IBIA  205  (Oct.  15,  1982)  9 

10  IBIA  221  (Oct.  15,  1982)  11 

10  IBIA  237  (Oct.  15,  1982)  702  6 

10  IBIA  253  (Oct.  15,  1982)  706(2)(A)  69 

10  IBIA  269  (Oct.  15,  1982)  706(2)(E)  69 

10  IBIA  285  (Oct.  15,  1982)  5536  5 

10  IBIA  301  (Oct.  15,  1982)  5 

10  IBIA  318  (Oct.  15,  1982)  5911  5 

10  IBIA  334  (Oct.  15,  1982)  5 

10  IBIA  350  (Oct.  15,  1982)  5 

10  IBIA  366  (Oct.  15,  1982)  5 

10  IBIA  382  (Oct.  15,  1982) 

10  IBIA  399  (Oct.  15,  1982)  TITLE  7: 

10  IBIA  416  (Oct.  15,  1982) 

10  IBIA  432  (Oct.  15,  1982)  sec.  901 63 

10  IBIA  448  (Oct.  15,  1982) 

552(a)(1)(D)  -10  IBIA  146,  89  I.D.  508  (1982)  TITLE  8: 

10  IBIA  173  (Oct.  15,  1982) 

10  IBLA  189  (Oct.  15,  1982)  sec.  501(a) 67 

10  IBIA  205  (Oct.  15,  1982)  1101(a)(22)  67 

10  IBIA  221  (Oct.  15,  1982)  1401  —67 

10  IBIA  237  (Oct.  15,  1982)  1502  67 

10  IBIA  253  (Oct.  15,  1982)  1503(b) 67 

10  IBIA  269  (Oct.  15,  1982) 

10  IBIA  285  (Oct.  15,  1982)  TITLE  11: 

10  IBIA  301  (Oct.  15,  1982) 

10  IBIA  318  (Oct.  15,  1982)  sec.  362(a)(1)  66 

10  IBIA  334  (Oct.  15,  1982) 

10  IBIA  350  (Oct.  15,  1982)  TITLE  15: 

10  IBIA  366  (Occ.  15,  1982) 

10  IBIA  382  (Oct.  15,  1982)  sec.  631-647  66 

10  IBIA  399  (Oct.  15,  1982)  644  66 

10  IBIA  416  (Oct.  15,  1982)  3313  67 

10  IBIA  432  (Oct.  15,  1982) 

10  IBIA  448  (Oct.  15,  1982)  TITLE  16: 

552(a)(2)  66  IBLA  1,  89  I.D.  386  (1982) 

552(a)(2)(B)  -10  IBIA  146,  89  I.D.  508  (1982)  sec.  273  66 

10  IBIA  173  (Oct.  15,  1982)  350a 66 

10  IBIA  189  (Oct.  15,  1982)  431  68 

10  IBIA  205  (Oct.  15,  1982)  431-433  65 

10  IBIA  221  (Oct.  15,  1982)  460  69 

10  IBIA  237  (Oct.  15,  1982)  4601^-63 63 

10  IBIA  253  (Oct.  15,  1982)  460.L-6a(b) 63 


IBIA  269  (Oct.  15,  1982) 

IBIA  285  (Oct.  15,  1982) 

IBIA  301  (Oct.  15,  1982) 

IBIA  318  (Oct.  15,  1982) 

IBIA  334  (Oct.  15,  1982) 

IBIA  350  (Oct.  15,  1982) 

IBIA  366  (Oct.  15,  1982) 

IBIA  382  (Oct.  15,  1982) 

IBIA  399  (Oct.  15,  1982) 

IBIA  416  (Oct.  15,  1982) 

IBIA  432  (Oct.  15,  1982) 

IBIA  448  (Oct.  15,  1982) 

IBIA  263,  89  I.D.  200  (1982) 
IBLA  249  (Aug.  17,  1982) 

IBLA  249  (Aug.  17,  1982) 

IBLA  249  (Aug.  17,  1982) 

IBIA  281,  89  I.D.  241  (1982) 
IBIA  78,  89  I.D.  424  (1982) 
IBSMA  4 (Feb.  24,  1982) 

IBIA  63  (Aug.  16,  1982) 

IBLA  225  (Sept.  23,  1982) 
IBSMA  4 (Feb.  24,  1982) 

IBSMA  4 (Feb.  24,  1982) 

■36943,  89  I.D.  173  (1982) 
■36943,  89  I.D.  173  (1982) 
IBLA  330  (Apr.  28,  1982) 

IBIA  203,  89  I.D.  132  (1982) 
IBIA  254,  89  I.D.  196  (1982) 
IBIA  21,  89  I.D.  655  (1982) 
ANCAB  307,  89  I.D.  14  (1982) 
IBLA  219,  89  I.D.  642  (1982) 
IBLA  219,  89  I.D.  642  (1982) 
OHA  33  (Oct.  12,  1982) 

OHA  65  (Dec.  21,  1982) 

OHA  15  (Sept.  30,  1982) 

OHA  21  (Oct.  12,  1982) 

OHA  33  (Oct.  12,  1982) 

OHA  65  (Dec.  21,  1982) 


IBLA  347,  89  I.D.  227  (1982) 


IBLA  193  (Sept.  22,  1982) 
IBLA  193  (Sept.  22,  1982) 
IBLA  193  (Sept.  22,  1982) 
IBLA  193  (Sept.  22,  1982) 
IBLA  193  (Sept.  22,  1982) 


IBLA  200  (Aug.  13,  1982) 


IBLA  244  (Aug.  17,  1982) 
IBLA  244  (Aug.  17,  1982) 
IBLA  1 (Sept.  1,  1982) 


IBLA  168  (Aug.  12,  1982) 
IBLA  316  (Aug.  25,  1982) 
IBLA  325  (Nov.  22,  1982) 
IBLA  245  (July  9,  1982) 
IBLA  79  (Nov.  30,  1982) 
IBLA  373  (Apr.  30,  1982) 
IBLA  373  (Apr.  30,  1982) 


CXXVIII 


United  States  Codes 


TITLE  16:  (Continued) 


sec.  4601-6a(c)  63 

4601-6a(d)  63 

4601-6a(f)  63 

460n 69 

460n-3 67 

460aa 63 

460aa- 

460aa-14  65 

460aa-9 65 

460ram-2 61 

460mm-4(b)  — —61 

460z 68 

469  67 

485  63 

495  68 

497a 62 

552a 62 

661-664  67 

668-668c  68 

670g 62 

670h(a) (1)  62 

670h(c) (1) (A)-62 
670h(c)(3)(D)-62 
791a-823  64 

797  67 

798  67 

818 61 


64 

64 

64 
66 

67 

68 
69 

1131 61 

61 

61 

61 

61 

62 

62 

62 

63 

63 

63 

65 

65 

66 

67 

68 


1131-1136  67 

1131  et  seq.  — 64 

1131(a) 64 

1131(c) 61 


61 

61 

61 

61 

61 

61 

61 

61 

61 

62 

62 

62 

62 

62 

62 

62 


IBLA 

373 

(Apr. 

30,  1982) 

IBLA 

373 

(Apr. 

30,  1982) 

IBLA 

373 

(Apr. 

30,  1982) 

IBLA 

205 

( Dec . 

16,  1982) 

IBLA 

189 

( Sept 

. 22,  1982) 

IBLA 

363 

(July 

20,  1982) 

IBLA 

387 

(July 

23,  1982) 

IBLA 

387 

(July 

23,  1982) 

IBLA 

359 

(Feb. 

16,  1982) 

IBLA 

359 

(Feb. 

16,  1982) 

IBLA 

1 (Oct.  12,  1982) 

IBLA 

197 

( Sept 

. 22,  1982) 

IBLA 

192 

(Apr. 

8,  1982) 

IBLA 

184 

(Nov. 

8,  1982) 

IBLA 

187 

(Mar . 

9,  1982) 

IBLA 

206 

(Mar . 

10,  1982) 

IBLA 

380 

(Oct . 

8,  1982) 

IBLA 

288 

( Nov . 

19,  1982) 

IBLA 

73 

(Feb. 

25,  1982) 

IBLA 

73 

(Feb. 

25,  1982) 

IBLA 

73 

(Feb. 

25,  1982) 

IBLA 

73 

(Feb. 

25,  1982) 

IBLA 

97 

(May  17,  1982) 

IBLA 

287 

(Sept 

. 28,  1982) 

IBLA 

287 

( Sept 

. 28,  1982) 

IBLA 

376 

(Feb. 

17,  1982) 

IBLA 

97 

(May  17,  1982) 

IBLA 

159 

(May 

25,  1982) 

IBLA 

379 

(June 

15,  1982) 

IBLA 

390  (Aug. 

31,  1982) 

IBLA 

317 

(Oct . 

1,  1982) 

IBLA 

184 

(Nov. 

8,  1982) 

IBLA 

148 

(Dec. 

13,  1982) 

IBLA 

99 

(Jan. 

4,  1982) 

IBLA 

124 

(Jan . 

15,  1982) 

IBLA 

139 

(Jan. 

18,  1982) 

IBLA 

300 

(Feb. 

3,  1982) 

IBLA 

370 

(Feb. 

17,  1982) 

IBLA 

45 

(Feb. 

24,  1982) 

IBLA 

263 

(Mar . 

15,  1982) 

IBLA 

319 

(Mar . 

22,  1982) 

IBLA 

23 

(Mar . 

26,  1982) 

IBLA 

85 

(Mar. 

31,  1982) 

IBLA 

321 

(Apr. 

27,  1982) 

IBLA 

84 

(June 

23,  1982) 

IBLA 

126 

(June 

25,  1982) 

IBLA 

282 

(Aug. 

19,  1982) 

IBLA 

124 

( Sept 

. 16,  1982) 

IBLA 

219 

(Nov. 

12,  1982) 

IBLA 

197 

(Sept 

. 22,  1982) 

IBLA 

27 

(May  6 

, 1982) 

IBLA 

27 

(May  6 

, 1982) 

IBLA 

99 

(Jan  4 

, 1982) 

IBLA 

124 

(Jan. 

15,  1982) 

IBLA 

139 

(Jan. 

18,  1982) 

IBLA 

193 

(Jan. 

26,  1982) 

IBLA 

222 

(Jan. 

28,  1982) 

IBLA 

279 

(Feb. 

2,  1982) 

IBLA 

300 

(Feb. 

3,  1982) 

IBLA 

329 

(Feb. 

10,  1982) 

IBLA 

370 

(Feb. 

17,  1982) 

IBLA 

387 

(Feb. 

18,  1982) 

IBLA 

45 

(Feb. 

24,  1982) 

IBLA 

99 

(Mar . 

1,  1982) 

IBLA 

153 

(Mar . 

5,  1982) 

IBLA 

263 

(Mar . 

15,  1982) 

IBLA 

274 

(Mar . 

15,  1982) 

IBLA 

319 

(Mar . 

22,  1982) 

IBLA 

367 

(Mar . 

24,  1982) 
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63 

63 

63 

63 

63 

63 

64 
64 

64 

65 
65 
65 
65 

65 

66 
66 
66 
66 
66 
66 
67 
67 
67 
67 

67 

68 
68 

1132 63 

64 

64 

65 

65 

66 
67 
67 
67 

1132(a) 61 

1132(c)  63 

1133(d)(2) 64 

1133(d)(3)  64 

1271 62 

63 
66 

1271-1287  63 

64 

1274  63 

1274(a) ( 23)  63 

1280  66 

1281(a)  63 

1331-1340  64 

66 

1333  66 

1333(b)(2)(B)  -64 
66 

1333(c)  64 

66 

1531 68 

1536  62 

1536(b)  62 

1607  62 

1901 67 

1901-1912  63 

64 

1903  63 

64 

66 

1904  63 

1905  63 

64 

66 


IBLA  30  (Mar.  26,  1982) 
IBLA  85  (Mar.  31,  1982) 
IBLA  172  (Apr.  8,  1982) 
IBLA  208  (Apr.  12,  1982) 
IBLA  321  (Apr.  27,  1982) 
IBLA  330  (Apr.  28,  1982) 
IBLA  7 (May  4,  1982) 

IBLA  50  (May  6,  1982) 

IBLA  307  (June  8,  1982) 
IBLA  84  (June  23,  1982) 
IBLA  126  (June  25,  1982) 
IBLA  153  (June  29,  1982) 
IBLA  223  (July  9,  1982) 
IBLA  271  (July  12,  1982) 
IBLA  14  (July  23,  1982) 
IBLA  249  (Aug.  17,  1982) 
IBLA  282  (Aug.  19,  1982) 
IBLA  287  (Aug.  19,  1982) 
IBLA  300  (Aug.  20,  1982) 
IBLA  340  (Aug.  26,  1982) 
IBLA  25  (Sept.  7,  1982) 
IBLA  124  (Sept.  16,  1982) 
IBLA  201  (Sept.  22,  1982) 
IBLA  207  (Sept.  22,  1982) 
IBLA  287  (Sept.  28,  1982) 
IBLA  219  (Nov.  12,  1982) 
IBLA  262  (Nov.  17,  1982) 
IBLA  208  (Apr.  12,  1982) 
IBLA  7 (May  4,  1982) 

IBLA  50  (May  6,  1982) 

IBLA  126  (June  25,  1982) 
IBLA  223  (July  9,  1982) 
IBLA  14  (July  23,  1982) 
IBLA  25  (Sept.  7,  1982) 
IBLA  201  (Sept.  22,  1982) 
IBLA  207  (Sept.  22,  1982) 
IBLA  300  (Feb.  3,  1982) 
IBLA  321  (Apr.  27,  1982) 
IBLA  27  (May  6,  1982) 

IBLA  27  (May  6,  1982) 

IBLA  16  (Feb.  23,  1982) 
IBLA  91  (Mar.  31,  1982) 
IBLA  390  (Aug.  31,  1982) 
IBLA  373  (Apr.  30,  1982) 
IBLA  44  (May  6,  1982) 

IBLA  373  (Apr.  30,  1982) 
IBLA  235  (Apr.  19,  1982) 
IBLA  390  (Aug.  31,  1982) 
IBLA  373  (Apr.  30,  1982) 
IBLA  76  (May  10,  1982) 
IBLA  63  (July  29,  1982) 
IBLA  63  (July  29,  1982) 
IBLA  76  (May  10,  1982) 
IBLA  63  (July  29,  1982) 
IBLA  76  (May  10,  1982) 
IBLA  63  (July  29,  1982) 
IBLA  288  (Nov.  19,  1982) 
IBLA  73  (Feb.  25,  1982) 
IBLA  73  (Feb.  25,  1982) 
IBLA  241  (Mar.  11,  1982) 
IBLA  274  (Sept.  28,  1982) 
IBLA  388  (Apr.  30,  1982) 
IBLA  241  (May  28,  1982) 
IBLA  35  (Mar.  30,  1982) 
IBLA  241  (May  28,  1982) 
IBLA  316  (Aug.  25,  1982) 
IBLA  266  (Apr.  19,  1982) 
IBLA  35  (Mar.  30,  1982) 
IBLA  241  (May  28,  1982) 
IBLA  316  (Aug.  25,  1982) 


CXXIX 


United  States  Codes 


TITLE  16:  (Continued) 


TITLE  25:  (Continued) 


sec.  1907  62 

62 

62 

63 

63 

66 


3101 64 

66 

68 

3101-3233  7 

69 

3143 64 

TITLE  18: 

sec.  1001 63 

I860  62 

TITLE  22: 

sec.  212 67 


TITLE  23: 
sec.  18  — 

107  — 

108  -- 
108(a) 
131  — 
317  — 


317(a) 

317(b) 

317(c) 

TITLE  25: 


sec.  2 9 

13 9 

10 

155 10 

331-349  11 

331-354  10 

332  66 

67 

334  64 


66 

67 

67 

67 

67 

67 

68 

336  64 

66 

67 

67 

67 

348  9 

10 

11 

11 

354  9 

371  9 

372  10 

11 

372-373  9 


6i 

62 

64 

6i 

6i 

64 

61 

62 

62 

64 

61 

61 

61 


IB  LA  124  (Mar.  4,  1982)  sec.  372a 9 

IBLA  249  (Mar.  15,  1982)  373  10 

IBLA  252  (Mar.  15,  1982)  10 

IBLA  235  (Apr.  19,  1982)  11 

IBLA  266  (Apr.  19,  1982)  392  11 

IBLA  168  (Aug.  12,  1982)  396b 10 

IBLA  357  (June  15,  1982)  410  9 

IBLA  367  (Aug.  27,  1982)  415  66 

IBLA  325  (Nov.  22,  1982)  67 

ANCAB  132,  89  I.D.  303  (1982)  450  10 

IBLA  1 (Nov.  24,  1982)  450-450n 10 

IBLA  357  (June  15,  1982)  10 

10 

10 

10 

IBLA  335  (Apr.  28,  1982)  10 

IBLA  119  (Mar.  4,  1982)  10 

10 

10 

10 

IBLA  193  (Sept.  22,  1982)  10 

10 

10 

10 

IBLA  116  (Jan.  6,  1982)  10 

IBLA  187  (Mar.  9,  1982)  10 

IBLA  346  (June  15,  1982)  10 

IBLA  116  (Jan.  6,  1982)  10 

IBLA  116  (Jan.  6,  1982)  10 

IBLA  318  (June  10,  1982)  450-458e  9 

IBLA  116  (Jan.  6,  1982)  461-479  9 

IBLA  176  (Mar.  8,  1982)  461-486  9 

IBLA  187  (Mar.  9,  1982)  463  10 

IBLA  346  (June  15,  1982)  63 

IBLA  116  (Jan.  6,  1982)  463(a) 10 

IBLA  116  (Jan.  6,  1982)  464  11 

IBLA  116  (Jan.  6,  1982)  464-479  10 

465  10 

467  10 

63 

IBIA  284,  89  I.D.  252  (1982)  472  9 

IBIA  294,  89  I.D.  257  (1982)  476  9 

IBIA  78,  89  I.D.  424  (1982)  9 

IBIA  40,  89  I.D.  392  (1982)  501  et  seq.  — 4 

IBIA  21,  89  I.D.  655  (1982)  565a 9 

IBIA  110,  89  I.D.  488  (1982)  9 

IBLA  150  (Aug.  10,  1982)  565a(b)  9 

IBLA  140  (Sept.  16,  1982)  9 

IBLA  361  (June  16,  1982)  613  9 

IBLA  150  (Aug.  10,  1982)  761  et  seq.  — M- 

IBLA  8 (Sept.  1,  1982)  1301-1341  9 

IBLA  97  (Sept.  13,  1982)  10 

IBLA  140  (Sept.  16,  1982)  1301  et  seq.  — 9 

IBLA  168  (Sept.  21,  1982)  1302(6) 9 

IBLA  184  (Sept.  22,  1982)  1901-1963  9 

IBLA  179  (Nov.  8,  1982)  9 

IBLA  361  (June  16,  1982)  10 

IBLA  150  (Aug.  10,  1982)  1902  9 

IBLA  140  (Sept.  16,  1982)  1903(1)  9 

IBLA  168  (Sept.  21,  1982)  1903(4)  9 

IBLA  184  (Sept.  22,  1982)  1911(a)  9 

IBIA  190  (Mar.  9,  1982)  1912(b) 9 

IBIA  141  (Oct.  14,  1982)  1922  9 

IBIA  16  (Dec.  28,  1982)  1931-1934  9 

IBIA  21,  89  I.D.  655  (1982)  10 

IBIA  151,  89  I.D.  49  (1982)  11 

IBIA  249,  89  I.D.  193  (1982)  1931(a)(8)  9 

IBIA  141  (Oct.  14,  1982) 

IBIA  16  (Dec.  28,  1982)  TITLE  26: 

IBIA  190  (Mar.  9,  1982) 


IBIA  196  (Mar.  15,  1982) 

IBIA  17,  89  I.D.  361  (1982) 
IBIA  128  (Oct.  5,  1982) 

IBIA  16  (Dec.  28,  1982) 

IBIA  29,  89  I.D.  655  (1982) 
IBIA  72,  89  I.D.  412  (1982) 
IBIA  151,  89  I.D.  49  (1982) 
IBLA  150  (Aug.  10,  1982) 

IBLA  140  (Sept.  16,  1982) 
IBIA  72,  89  I.D.  412  (1982) 
IBIA  146,  89  I.D.  508  (1982) 
IBIA  173  (Oct.  15,  1982) 

IBIA  189  (Oct.  15,  1982) 

IBIA  205  (Oct.  15,  1982) 

IBIA  221  (Oct.  15,  1982) 

IBIA  237  (Oct.  15,  1982) 

IBIA  253  (Oct.  15,  1982) 

IBIA  269  (Oct.  15,  1982) 

IBIA  285  (Oct.  15,  1982) 

IBIA  301  (Oct.  15,  1982) 

IBIA  318  (Oct.  15,  1982) 

IBIA  334  (Oct.  15,  1982) 

IBIA  350  (Oct.  15,  1982) 

IBIA  366  (Oct.  15,  1982) 

IBIA  382  (Oct.  15,  1982) 

IBIA  399  (Oct.  15,  1982) 

IBIA  416  (Oct.  15,  1982) 

IBIA  432  (Oct.  15,  1982) 

IBIA  448  (Oct.  15,  1982) 

IBIA  203,  89  I.D.  132  (1982) 
IBIA  284,  89  I.D.  252  (1982) 
IBIA  203,  89  I.D.  132  (1982) 
IBIA  40,  89  I.D.  392  (1982) 
IBLA  12  (Mar.  25,  1982) 

IBIA  90,  89  I.D.  441  (1982) 
IBIA  16  (Dec.  28,  1982) 

IBIA  72,  89  I.D.  412  (1982) 
IBIA  40,  89  I.D.  392  (1982) 
IBIA  40,  89  I.D.  392  (1982) 
IBLA  12  (Mar.  25,  1982) 

IBIA  203,  89  I.D.  132  (1982) 
IBIA  186  (Mar.  3,  1982) 

IBIA  203,  89  I.D.  132  (1982) 
OHA  244  (Mar.  8,  1982) 

IBIA  147  (Jan  7,  1982) 

IBIA  192  (Mar.  9,  1982) 

IBIA  147  (Jan.  7,  1982) 

IBIA  277  (Apr.  22,  1982) 

IBIA  263,  89  I.D.  200  (1982) 
■36944,  89  I.D.  403  (1982) 
IBIA  284,  89  I.D.  252  (1982) 
IBIA  72,  89  I.D.  412  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  254,  89  I.D.  196  (1982) 
IBIA  281,  89  I.D.  241  (1982) 
IBIA  23  (July  6,  1982) 

IBIA  294,  89  I.D.  257  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  294,  89  I.D.  257  (1982) 
IBIA  281,  89  I.D.  241  (1982) 
IBIA  78,  89  I.D.  424  (1982) 
IBIA  9 (Dec.  10,  1982) 

IBIA  294,  89  I.D.  257  (1982) 


sec.  3401 


IBCA-1550-2-82,  89  I.D.  365  (1982) 


cxxx 


United  States  Codes 

TITLE  28:  TITLE  30:  (Continued) 


sec.  2516(a)  IBCA-1506-8-81 , 89  I.D.  233  (1982) 

TITLE  30: 

sec.  21 69  IBLA  194  (Dec.  15,  1982) 

21a 63  IBLA  19  (Mar.  26,  1982) 

22 61  IBLA  251  (Jan.  29,  1982) 

62  IBLA  243  (Mar.  15,  1982) 


63  IBLA  388  (Apr.  30,  1982) 

65  IBLA  357  (July  20,  1982) 

65  IBLA  387  (July  23,  1982) 

66  IBLA  316  (Aug.  25,  1982) 

66  IBLA  357  (Aug.  27,  1982) 

67  IBLA  48  (Sept.  9,  1982) 

68  IBLA  1 (Oct.  12,  1982) 

68  IBLA  11  (Oct.  18,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 

69  IBLA  19  (Nov.  24,  1982) 


22  et  seq.  — 7 ANCAB  106,  89  I.D.  293  (1982) 

68  IBLA  367  (Nov.  22,  1982) 

22-24  -61  IBLA  109  (Jan.  4,  1982) 

63  IBLA  77  (Mar.  30,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

22-47  67  IBLA  162  (Sept.  21,  1982) 

23  61  IBLA  113  (Jan.  6,  1982) 


61  IBLA  251  (Jan.  29,  1982) 

63  IBLA  388  (Apr.  30,  1982) 

64  IBLA  241  (May  28,  1982) 

65  IBLA  164  (June  29,  1982) 

65  IBLA  239  (July  9,  1982) 

66  IBLA  357  (Aug.  27,  1982) 


26-28  61  IBLA  109  (Jan.  4,  1982) 

63  IBLA  77  (Mar.  30,  1982) 
68  IBLA  301  (Nov.  19,  1982) 
28 61  IBLA  109  (Jan.  4,  1982) 


61  IBLA  347  (Feb.  11,  1982) 

63  IBLA  60  (Mar.  30,  1982) 

63  IBLA  70  (Mar.  30,  1982) 

63  IBLA  129  (Apr.  5,  1982) 

63  IBLA  266  (Apr.  19,  1982) 

65  IBLA  314  (July  14,  1982) 

65  IBLA  369  (July  20,  1982) 

66  IBLA  46  (July  27,  1982) 

66  IBLA  147  (Aug.  10,  1982) 

66  IBLA  204  (Aug.  13,  1982) 

67  IBLA  48  (Sept.  9,  1982) 

67  IBLA  64  (Sept.  9,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 

69  IBLA  137  (Dec.  9,  1982) 

28-1  62  IBLA  224  (Mar.  10,  1982) 

62  IBLA  260  (Mar.  15,  1982) 

62  IBLA  378  (Mar.  24,  1982) 

64  IBLA  114  (May  19,  1982) 

64  IBLA  141  (May  24,  1982) 

65  IBLA  72  (June  23,  1982) 

65  IBLA  175  (June  29,  1982) 

65  IBLA  369  (July  20,  1982) 

67  IBLA  130  (Sept.  16,  1982) 

67  IBLA  220  (Sept.  23,  1982) 

67  IBLA  388  (Oct.  8,  1982) 

68  IBLA  206  (Nov.  10,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

69  IBLA  124  (Dec.  8,  1982) 


28b 62  IBLA  232  (Mar.  11,  1982) 

29  61  IBLA  109  (Jan.  4,  1982) 

63  IBLA  77  (Mar.  30,  1982) 
66  IBLA  71  (July  29,  1982) 
68  IBLA  301  (Nov.  19,  1982) 
68  IBLA  325  (Nov.  22,  1982) 

30  61  IBLA  109  (Jan.  4,  1982) 


63  IBLA  77  (Mar.  30,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

69  IBLA  194  (Dec.  15,  1982) 

33-35  61  IBLA  109  (Jan.  4,  1982) 

63  IBLA  77  (Mar.  30,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

35  62  IBLA  35  (Feb.  24,  1982) 

63  IBLA  388  (Apr.  30,  1982) 

65  IBLA  167  (June  29,  1982) 

36  62  IBLA  35  (Feb.  24,  1982) 

65  IBLA  22  (June  21,  1982) 

68  IBLA  367  (Nov.  22,  1982) 

37  61  IBLA  109  (Jan.  4,  1982) 

63  IBLA  77  (Mar.  30,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

38  62  IBLA  146  (Mar.  5,  1982) 

64  IBLA  132  (May  20,  1982) 

66  IBLA  310  (Aug.  24,  1982) 

69  IBLA  194  (Dec.  15,  1982) 

39-42  61  IBLA  109  (Jan.  4,  1982) 

63  IBLA  77  (Mar.  30,  1982) 

68  IBLA  301  (Nov.  19,  1982) 

42 7 ANCAB  106,  89  I.D.  293  (1982) 

42(b)  7 ANCAB  106,  89  I.D.  293  (1982) 

53  69  IBLA  194  (Dec.  15,  1982) 

81 66  IBLA  100  (Aug.  4,  1982) 

81-85  69  IBLA  194  (Dec.  15,  1982) 

83-85  66  IBLA  100  (Aug.  4,  1982) 

121-123  66  IBLA  100  (Aug.  4,  1982) 

121-124  69  IBLA  194  (Dec.  15,  1982) 

123  66  IBLA  100  (Aug.  4,  1982) 

161 66  IBLA  182  (Aug.  13,  1982) 

181 61  IBLA  202  (Jan.  26,  1982) 

62  IBLA  93,  89  I.D.  82  (1982) 

62  IBLA  184  (Mar.  9,  1982) 

62  IBLA  206  (Mar.  10,  1982) 

62  IBLA  384  (Mar.  24,  1982) 


63  IBLA  284  (Apr.  22,  1982) 

63  IBLA  313  (Apr.  27,  1982) 

66  IBLA  1,  89  I.D.  386  (1982) 

66  IBLA  313  (Aug.  24,  1982) 

68  IBLA  128  (Oct.  28,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 
68  IBLA  142,  89  I.D.  561  (1982) 

68  IBLA  167  (Oct.  29,  1982) 

69  IBLA  279  (Dec.  21,  1982) 


181-263  68  IBLA  237  (Nov.  16,  1982) 

181-287  64  IBLA  336  (June  10,  1982) 

66  IBLA  134  (Aug.  10,  1982) 
66  IBLA  174  (Aug.  12,  1982) 


181  et  seq.  —63  IBLA  119  (Apr.  2,  1982) 


65  IBLA  22  (June  21,  1982) 

184  62  IBLA  336  (Mar.  24,  1982) 

184(a)  62  IBLA  220  (Mar.  10,  1982) 

M-36945 , 89  I.D.  610  (1982) 

184(d)  62  IBLA  336  (Mar.  24,  1982) 

184(e)  62  IBLA  336  (Mar.  24,  1982) 

184(h)  61  IBLA  235  (Jan.  28,  1982) 

62  IBLA  278  (Mar.  16,  1982) 
64  IBLA  247  (May  28,  1982) 

184(h)(1)  62  IBLA  119  (Mar.  4,  1982) 

184(h)(2)  61  IBLA  235  (Jan.  28,  1982) 


62  IBLA  1 (Feb.  22,  1982) 

62  IBLA  119  (Mar.  4,  1982) 
62  IBLA  278  (Mar.  16,  1982) 
64  IBLA  247  (May  28,  1982) 

64  IBLA  279  (June  4,  1982) 

65  IBLA  12  (June  21,  1982) 
65  IBLA  76  (June  23,  1982) 


CXXXI 


United  States  Codes 


TITLE  30:  (Continued) 

65  IBLA  104  (June  24,  1982) 

65  IBLA  147  (June  29,  1982) 

68  IBLA  37,  89  I.D.  538  (1982) 


68  IBLA  90  (Oct.  22,  1982) 

69  IBLA  13  (Nov.  24,  1982) 

184(1) 62  IBLA  1 (Feb.  22,  1982) 

184(  j ) 64  IBLA  247  (May  28,  1982) 

185  65  IBLA  245  (July  9,  1982) 

185(1)  — 65  IBLA  245  (July  9,  1982) 

187  62  IBLA  119  (Mar.  4,  1982) 

65  IBLA  147  (June  29,  1982) 
68  IBLA  96  (Oct.  26,  1982) 
M-36943,  89  I.D.  173  (1982) 

187a 62  IBLA  38  (Feb.  24,  1982) 

62  IBLA  180  (Mar.  8,  1982) 


65  IBLA  104  (June  24,  1982) 
65  IBLA  373  (July  20,  1982) 


66  IBLA  20  (July  23,  1982) 

67  IBLA  357  (Oct.  6,  1982) 

187b 62  IBLA  119  (Mar.  4,  1982) 

65  IBLA  104  (June  24,  1982) 
188  62  IBLA  391  (Mar.  24,  1982) 


63  IBLA  296  (Apr.  23,  1982) 

64  IBLA  146  (May  24,  1982) 

64  IBLA  383  (June  17,  1982) 

65  IBLA  99  (June  24,  1982) 

66  IBLA  338  (Aug.  26,  1982) 

67  IBLA  17  (Sept.  3,  1982) 


188(a)  M-36943,  89  I.D.  173  (1982) 

188(b)  61  IBLA  226,  89  I.D.  26  (1982) 


61  IBLA  287  (Feb.  2,  1982) 

62  IBLA  13  (Feb.  23,  1982) 

62  IBLA  87  (Feb.  25,  1982) 

62  IBLA  180  (Mar.  8,  1982) 

62  IBLA  278  (Mar.  16,  1982) 

63  IBLA  26  (Mar.  26,  1982) 

63  IBLA  296  (Apr.  23,  1982) 

64  IBLA  121  (May  19,  1982) 

64  IBLA  123  (May  19,  1982) 

64  IBLA  274  (June  2,  1982) 

64  IBLA  277  (June  3,  1982) 

64  IBLA  383  (June  17,  1982) 

65  IBLA  99  (June  24,  1982) 

65  IBLA  204  (June  29,  1982) 

65  IBLA  373  (July  20,  1982) 

66  IBLA  304  (Aug.  24,  1982) 

67  IBLA  43  (Sept.  8,  1982) 

67  IBLA  59  (Sept.  9,  1982) 

67  IBLA  242  (Sept.  24,  1982) 

67  IBLA  357  (Oct.  6,  1982) 

68  IBLA  21  (Oct.  19,  1982) 

68  IBLA  80  (Oct.  21,  1982) 

68  IBLA  92  (Oct.  22,  1982) 

68  IBLA  170  (Nov.  4,  1982) 

69  IBLA  62  (Nov.  29,  1982) 

69  IBLA  263  (Dec.  21,  1982) 

69  IBLA  327  (Dec.  28,  1982) 

188(c)  61  IBLA  226,  89  I.D.  26  (1982) 

61  IBLA  287  (Feb.  2,  1982) 

62  IBLA  13  (Feb.  23,  1982) 

62  IBLA  87  (Feb.  25,  1982) 

63  IBLA  26  (Mar.  26,  1982) 

63  IBLA  287  (Apr.  22,  1982) 

63  IBLA  296  (Apr.  23,  1982) 

64  IBLA  119  (May  19,  1982) 

64  IBLA  121  (May  19,  1982) 

64  IBLA  123  (May  19,  1982) 

64  IBLA  274  (June  2,  1982) 

64  IBLA  277  (June  3,  1982) 

64  IBLA  354  (June  15,  1982) 


TITLE  30:  (Continued) 

64  IBLA  383  (June  17,  1982) 

65  IBLA  204  (June  29,  1982) 

65  IBLA  373  (July  20,  1982) 

66  IBLA  304  (Aug.  24,  1982) 

67  IBLA  43  (Sept.  8,  1982) 

67  IBLA  59  (Sept.  9,  1982) 

67  IBLA  242  (Sept.  24,  1982) 

67  IBLA  357  (Oct.  6,  1982) 

68  IBLA  21  (Oct.  19,  1982) 

68  IBLA  92  (Oct.  22,  1982) 

68  IBLA  170  (Nov.  4,  1982) 

69  IBLA  62  (Nov.  29,  1982) 

69  IBLA  263  (Dec.  21,  1982) 
69  IBLA  327  (Dec.  28,  1982) 


188(d)  63  IBLA  296  (Apr.  23,  1982) 

189  65  IBLA  99  (June  24,  1982) 

66  IBLA  174  (Aug.  12,  1982) 
M-36943,  89  I.D.  173  (1982) 
193  68  IBLA  37,  89  I.D.  538  (1982) 

201  M-36945,  89  I.D.  610  (1982) 

201(a)(3)(A)  -68  IBLA  96  (Oct.  26,  1982) 
201(a)(3)(C)  -68  IBLA  96  (Oct.  26,  1982) 
201(a)(3)(E)  -68  IBLA  96  (Oct.  26,  1982) 
201(b)  65  IBLA  359  (July  20,  1982) 

68  IBLA  96  (Oct.  26,  1982) 
M-36943,  89  I.D.  173  (1982) 

201(b)(1)  69  IBLA  1 (Nov.  24,  1982) 

201(b)(3)  69  IBLA  1 (Nov.  24,  1982) 

202  M-36945,  89  I.D.  610  (1982) 

202(c)  M-36945,  89  I.D  610  (1982) 

207  63  IBLA  363  (Apr.  29,  1982) 


65  IBLA  147  (June  29,  1982) 
65  IBLA  323  (July  15,  1982) 

68  IBLA  96  (Oct.  26,  1982) 

69  IBLA  114  (Nov.  30,  1982) 


207(a) 65  IBLA  147  (June  29,  1982) 

68  IBLA  96  (Oct.  26,  1982) 
M-36943,  89  I.D.  173  (1982) 

207(b) 68  IBLA  96  (Oct.  26,  1982) 

207(c) 68  IBLA  96  (Oct.  26,  1982) 

208-2  M-36945,  89  I.D.  610  (1982) 

209  67  IBLA  260  (Sept.  27,  1982) 

68  IBLA  96  (Oct.  26,  1982) 

69  IBLA  39  (Nov.  29,  1982) 
M-36943,  89  I.D.  173  (1982) 

211 68  IBLA  96  (Oct.  26,  1982) 

211(a)  67  IBLA  297  (Sept.  29,  1982) 

211(b)  67  IBLA  297  (Sept.  29,  1982) 

M-36943,  89  I.D.  173  (1982) 

221-223  M-36943,  89  I.D.  173  (1982) 

223  M-36943,  89  I.D.  173  (1982) 

226  61  IBLA  178  (Jan.  26,  1982) 


61  IBLA  226,  89  I.D.  26  (1982) 
63  IBLA  300  (Apr.  26,  1982) 

63  IBLA  369  (Apr.  30,  1982) 

64  IBLA  83  (May  10,  1982) 

64  IBLA  175  (May  26,  1982) 

64  IBLA  234  (May  27,  1982) 

64  IBLA  357  (June  15,  1982) 

65  IBLA  104  (June  24,  1982) 

65  IBLA  268  (July  9,  1982) 

66  IBLA  372  (Aug.  27,  1982) 

67  IBLA  67  (Sept.  10,  1982) 

67  IBLA  103  (Sept.  15,  1982) 

67  IBLA  112  (Sept.  15,  1982) 

67  IBLA  193  (Sept.  22,  1982) 

68  IBLA  16  (Oct.  19,  1982) 

68  IBLA  87  (Oct.  22,  1982) 

68  IBLA  90  (Oct.  22,  1982) 

68  IBLA  240  (Nov.  16,  1982) 


CXXXII 


United  States  Codes 
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69  IBLA  39  (Nov.  29,  1982) 

69  IBLA  135  (Dec.  8,  1982) 

69  IBLA  255  (Dec.  21,  1982) 

69  IBLA  313  (Dec.  27,  1982) 
226(a)  62  IBLA  93,  89  I.D.  82  (1982) 

62  IBLA  206  (Mar.  10,  1982) 

65  IBLA  210  (June  30,  1982) 

65  IBLA  271  (July  12,  1982) 

66  IBLA  23  (July  23,  1982) 

66  IBLA  141  (Aug.  10,  1982) 

67  IBLA  38  (Sept.  8,  1982) 

68  IBLA  128  (Oct.  28,  1982) 

68  IBLA  167  (Oct.  29,  1982) 

226(b)  62  IBLA  93,  89  I.D.  82  (1982) 

63  IBLA  111  (Apr.  2,  1982) 

63  IBLA  369  (Apr.  30,  1982) 

66  IBLA  23  (July  23,  1982) 

66  IBLA  84  (July  29,  1982) 

66  IBLA  141  (Aug.  10,  1982) 

67  IBLA  1 (Sept.  1,  1982) 

67  IBLA  38  (Sept.  8,  1982) 

67  IBLA  103  (Sept.  15,  1982) 
67  IBLA  348  (Oct.  5,  1982) 

67  IBLA  351  (Oct.  5,  1982) 

68  IBLA  231  (Nov.  16,  1982) 

69  IBLA  259  (Dec.  21,  1982) 

226(c)  61  IBLA  199  (Jan.  26,  1982) 

61  IBLA  213  (Jan.  28,  1982) 

61  IBLA  270  (Jan.  29,  1982) 

62  IBLA  93,  89  I.D.  82  (1982) 
62  IBLA  220  (Mar.  10,  1982) 

62  IBLA  228  (Mar.  10,  1982) 

62  IBLA  296  (Mar.  16,  1982) 

62  IBLA  336  (Mar.  24,  1982) 

62  IBLA  384  (Mar.  24,  1982) 

63  IBLA  192  (Apr.  8,  1982) 

63  IBLA  300  (Apr.  26,  1982) 

63  IBLA  313  (Apr.  27,  1982) 

64  IBLA  92  (May  12,  1982) 

65  IBLA  38  (June  22,  1982) 

65  IBLA  340  (July  16,  1982) 

66  IBLA  23  (July  23,  1982) 

66  IBLA  49  (July  27,  1982) 

66  IBLA  219  (Aug.  16,  1982) 

66  IBLA  260  (Aug.  17,  1982) 

66  IBLA  276  (Aug.  18,  1982) 

66  IBLA  313  (Aug.  24,  1982) 

67  IBLA  36  (Sept.  8,  1982) 

67  IBLA  364  (Oct.  7,  1982) 

68  IBLA  215  (Nov.  10,  1982) 

68  IBLA  243  (Nov.  16,  1982) 

68  IBLA  308  (Nov.  19,  1982) 

68  IBLA  311  (Nov.  19,  1982) 

68  IBLA  313  (Nov.  19,  1982) 

68  IBLA  364  (Nov.  22,  1982) 

68  IBLA  381  (Nov.  23,  1982) 

69  IBLA  54  (Nov.  29,  1982) 

69  IBLA  154  (Dec.  13,  1982) 

69  IBLA  169  (Dec.  13,  1982) 

69  IBLA  175  (Dec.  14,  1982) 

69  IBLA  199  (Dec.  15,  1982) 

69  IBLA  285  (Dec.  21,  1982) 

69  IBLA  296  (Dec.  23,  1982) 


226(d)  63  IBLA  296  (Apr.  23,  1982) 

226(e)  62  IBLA  93,  89  I.D.  82  (1982) 

63  IBLA  296  (Apr.  23,  1982) 

63  IBLA  339  (Apr.  28,  1982) 

64  IBLA  153  (May  24,  1982) 

67  IBLA  246,  89  I.D.  480  (1982) 

68  IBLA  191  (Nov.  9,  1982) 
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69  IBLA  39  (Nov.  29,  1982) 
M-36943 , 89  I.D.  173  (1982) 

226(f)  66  IBLA  200  (Aug.  13,  1982) 

69  IBLA  39  (Nov.  29,  1982) 
226(  j ) 64  IBLA  153  (May  24,  1982) 


66  IBLA  200  (Aug.  13,  1982) 

67  IBLA  80  (Sept.  10,  1982) 

67  IBLA  246,  89  I.D.  480  (1982) 

68  IBLA  80  (Oct.  21,  1982) 

68  IBLA  191  (Nov.  9,  1982) 


226-1  63  IBLA  296  (Apr.  23,  1982) 

241  -63  IBLA  369  (Apr.  30,  1982) 

241(c) 66  IBLA  23  (July  23,  1982) 

261-262  64  IBLA  183,  89  I.D.  262  (1982) 

262  M-36943,  89  I.D.  173  (1982) 

266  64  IBLA  285  (June  4,  1982) 

266-2  64  IBLA  279  (June  4,  1982) 

271 M-36943,  89  I.D.  173  (1982) 

281-287  69  IBLA  317  (Dec.  27,  1982) 

282  M-36943,  89  I.D.  173  (1982) 

283  69  IBLA  114  (Nov.  30,  1982) 

69  IBLA  317  (Dec.  27,  1982) 
M-36943,  89  I.D.  173  (1982) 

301  62  IBLA  384  (Mar.  24,  1982) 

68  IBLA  142,  89  I.D.  561  (1982) 

301-306  62  IBLA  384  (Mar.  24,  1982) 

65  IBLA  22  (June  21,  1982) 

68  IBLA  142,  89  I.D.  561  (1982) 

303  68  IBLA  142,  89  I.D.  561  (1982) 

351  67  IBLA  112  (Sept.  15,  1982) 

68  IBLA  92  (Oct.  22,  1982) 

69  IBLA  279  (Dec.  21,  1982) 

351-359  61  IBLA  175  (Jan.  26,  1982) 


64  IBLA  4 (May  3,  1982) 

64  IBLA  170  (May  26,  1982) 
66  IBLA  307  (Aug.  24,  1982) 
68  IBLA  130  (Oct.  28,  1982) 
68  IBLA  181  (Nov.  8,  1982) 
351  et  seq.  —63  IBLA  119  (Apr.  2,  1982) 


352  64  IBLA  4 (May  3,  1982) 

66  IBLA  307  (Aug.  24,  1982) 

68  IBLA  132  (Oct.  28,  1982) 

68  IBLA  237  (Nov.  16,  1982) 

69  IBLA  279  (Dec.  21,  1982) 

354  62  IBLA  162  (Mar.  8,  1982) 

68  IBLA  132  (Oct.  28,  1982) 

359  61  IBLA  175  (Jan.  26,  1982) 

68  IBLA  130  (Oct.  28,  1982) 

404  65  IBLA  391  (July  23,  1982) 

501(a) 69  IBLA  137  (Dec.  9,  1982) 

521(a) 69  IBLA  137  (Dec.  9,  1982) 

601  62  IBLA  187  (Mar.  9,  1982) 

64  IBLA  183,  89  I.D.  262  (1982) 
66  IBLA  182  (Aug.  13,  1982) 

68  IBLA  359  (Nov.  22,  1982) 


601  et  seq.  —64  IBLA  183,  89  I.D.  262  (1982) 


602  64  IBLA  183,  89  I.D.  262  (1982) 

611  64  IBLA  183,  89  I.D.  262  (1982) 

66  IBLA  182  (Aug.  13,  1982) 

66  IBLA  316  (Aug.  25,  1982) 

612  64  IBLA  27  (May  6,  1982) 

613  67  IBLA  64  (Sept.  9,  1982) 

621 61  IBLA  376  (Feb.  17,  1982) 

66  IBLA  310  (Aug.  24,  1982) 

66  IBLA  390  (Aug.  31,  1982) 

69  IBLA  145  (Dec.  9,  1982) 

69  IBLA  148  (Dec.  13,  1982) 

621-625  64  IBLA  23  (May  6,  1982) 

66  IBLA  310  (Aug.  24,  1982) 

69  IBLA  290  (Dec.  23,  1982) 


CXXXIII 


United  States  Codes 


TITLE  30:  (Continued) 


sec.  621(a)  61  IBLA  376  (Feb.  17,  1982) 

621(b)  61  IBLA  376  (Feb.  17,  1982) 

69  IBLA  290  (Dec.  23,  1982) 

623  64  IBLA  23  (May  6,  1982) 

66  IBLA  310  (Aug.  24,  1982) 

69  IBLA  290  (Dec.  23,  1982) 

701  63  IBLA  279  (Apr.  20,  1982) 

63  IBLA  306  (Apr.  26,  1982) 
701-709  63  IBLA  279  (Apr.  20,  1982) 

702  63  IBLA  279  (Apr.  20,  1982) 

63  IBLA  306  (Apr.  26,  1982) 

703  63  IBLA  306  (Apr.  26,  1982) 

1001- 1025  67  IBLA  304,  89  I.D.  496  (1982) 

1002  63  IBLA  263  (Apr.  19,  1982) 

1002- 1003  63  IBLA  159  (Apr.  6,  1982) 

66  IBLA  57  (July  29,  1982) 

1003  67  IBLA  304,  89  I.D.  496  (1982) 

1003(a)  67  IBLA  304,  89  I.D.  496  (1982) 

1003(f)  67  IBLA  304,  89  I.D.  496  (1982) 

1004(c)  61  IBLA  265  (Jan.  29,  1982) 

1014(b)  67  IBLA  187  (Sept.  22,  1982) 

1020(b)  67  IBLA  304,  89  I.D.  496  (1982) 

1201-1328  4 IBSMA  19,  89  I.D.  87  (1982) 


4 IBSMA  24,  89  I.D.  460  (1982) 

4 IBSMA  29  (Mar.  15,  1982) 

4 IBSMA  51,  89  I.D.  313  (1982) 

4 IBSMA  101,  89  I.D.  378  (1982) 

4 IBSMA  140,  89  I.D.  467  (1982) 

4 IBSMA  156,  89  I.D.  475  (1982) 

4 IBSMA  179,  89  I.D.  594  (1982) 

4 IBSMA  185,  89  I.D.  604  (1982) 

4 IBSMA  211,  89  I.D.  624  (1982) 

4 IBSMA  219,  89  I.D.  628  (1982) 

4 IBSMA  227,  89  I.D.  632  (1982) 


1202  4 IBSMA  4 (Feb.  24,  1982) 

1260  4 IBSMA  69,  89  I.D.  331  (1982) 

1261(a)(3)  4 IBSMA  19,  89  I.D.  87  (1982) 

1263(b)  4 IBSMA  4 (Feb.  24,  1982) 

1263-1264  4 IBSMA  4 (Feb.  24,  1982) 

4 IBSMA  69,  89  I.D.  331  (1982) 

1264(c)  4 IBSMA  4 (Feb.  24,  1982) 

1265(b) (10)  4 IBSMA  101,  89  I.D.  378  (1982) 

4 IBSMA  227,  89  I.D.  632  (1982) 
1267(h)  4 IBSMA  69,  89  I.D.  331  (1982) 

1270  4 IBSMA  69,  89  I.D.  331  (1982) 

1270(a)  4 IBSMA  4 (Feb.  24,  1982) 

1271  4 IBSMA  113,  89  I.D.  409  (1982) 

1271(a)(3)  4 IBSMA  51,  89  I.D.  313  (1982) 

1271(a)(4)  4 IBSMA  69,  89  I.D.  331  (1982) 

1271(a)(5)  4 IBSMA  207  (Dec.  17,  1982) 

1272(c)  4 IBSMA  192  (Dec.  10,  1982) 

1272(e)(5)  4 IBSMA  35,  89  I.D.  113  (1982) 

1273(a)  68  IBLA  96  (Oct.  26,  1982) 

1273(c)  68  IBLA  96  (Oct.  26,  1982) 

4 IBSMA  4 (Feb.  24,  1982) 

1275  4 IBSMA  185,  89  I.D.  604  (1982) 

1275(a)  4 IBSMA  4 (Feb.  24,  1982) 

1275(a)(2)  4 IBSMA  179,  89  I.D.  594  (1982) 

1275(c)  4 IBSMA  35,  89  I.D.  113  (1982) 

1276  4 IBSMA  4 (Feb.  24,  1982) 

1278  4 IBSMA  24,  89  I.D.  460  (1982) 

1278(2)  4 IBSMA  24,  89  I.D.  460  (1982) 

4 IBSMA  219,  89  I.D.  628  (1982) 

1291(4)  68  IBLA  96  (Oct.  26,  1982) 

4 IBSMA  4 (Feb.  24,  1982) 

1291(5)  4 IBSMA  4 (Feb.  24,  1982) 

1291(6)  4 IBSMA  4 (Feb.  24,  1982) 

1291(13)  4 IBSMA  211,  89  I.D.  624  (1982) 

1291(15)  4 IBSMA  211,  89  I.D.  624  (1982) 

1291(17)  4 IBSMA  211,  89  I.D.  624  (1982) 


TITLE  30:  (Continued) 


sec.  1291(18)  4 IBSMA  211,  89  I.D.  624  (1982) 

1291(19)  4 IBSMA  211,  89  I.D.  624  (1982) 

1291(25)  4 IBSMA  4 (Feb.  24,  1982) 

1291(27)  68  IBLA  96  (Oct.  26,  1982) 

4 IBSMA  4 (Feb.  24,  1982) 

1291(28)  68  IBLA  96  (Oct.  26,  1982) 

4 IBSMA  4 (Feb.  24,  1982) 

4 IBSMA  24,  89  I.D.  460  (1982) 

1291( 28) ( B)  4 IBSMA  29  (Mar.  15,  1982) 

4 IBSMA  51,  89  I.D.  313  (1982) 

4 IBSMA  219,  89  I.D.  628  (1982) 


TITLE  31: 


sec.  701 9 IBIA  254,  89  I.D.  196  (1982) 

951-953  9 IBIA  151,  89  I.D.  49  (1982) 

TITLE  33: 

sec.  1251  62  IBLA  299  (Mar.  18,  1982) 

68  IBLA  96  (Oct.  26,  1982) 

1251(a)  62  IBLA  299  (Mar.  18,  1982) 

TITLE  40: 

sec.  276a-276a-7  — IBCA-1550-2-82,  89  I.D.  365  (1982) 
327  et  seq.  — IBCA-1466-6-81  (Sept.  21,  1982) 
IBCA-1 536-11-81  (Sept.  22,  1982) 

471-544  10  IBIA  90,  89  I.D.  441  (1982) 

483(a)(2)  10  IBIA  90,  89  I.D.  441  (1982) 

TITLE  41: 

sec.  601-613  IBCA-1229-8-79  (Feb.  12,  1982) 


IBCA-1 350-4-80  (Apr.  14,  1982) 
IBCA-1474-6-81 , 89  I.D.  92  (1982) 
IBCA-1 506-8-81,  89  I.D.  233  (1982) 
IBCA-1550-2-82,  89  I.D.  365  (1982) 
IBCA-1 381-8-80  (Dec.  23,  1982) 
IBCA-1 603-7-82,  89  I.D.  583  (1982) 


605  IBCA-1 299-8-79  (Feb.  12,  1982) 

IBCA-1311-10-79 , 89  I.D.  30  (1982) 
IBCA-1 31 3-11-79  (Sept.  17,  1982) 

605(a)  IBCA-1 506-8-81,  89  I.D.  233  (1982) 

IBCA-1550-2-82,  89  I.D.  365  (1982) 

607(d)  IBCA-1447-3-81 , 89  I.D.  92  (1982) 

IBCA-1 506-8-81,  89  I.D.  233  (1982) 

611 IBCA-1 299-8-79  (Feb.  12,  1982) 

IBCA-1311-10-79,  89  I.D.  30  (1982) 
IBCA-1 5 2 7-1 0-81  (Mar.  25,  1982) 
IBCA-1 506-8-81,  89  I.D.  233  (1982) 
IBCA-1 31 3-11-79  (Sept.  17,  1982) 


TITLE  42: 


sec.  1746  62  IBLA  187  (Mar.  9,  1982) 

1988  65  IBLA  26  (June  22,  1982) 

2098  63  IBLA  53  (Mar.  30,  1982) 

4321  62  IBLA  73  (Feb.  25,  1982) 

4321-4347  69  IBLA  39  (Nov.  29,  1982) 

4321-4361  64  IBLA  346  (June  15,  1982) 

68  IBLA  26  (Oct.  21,  1982) 

4331(b)  68  IBLA  96  (Oct.  26,  1982) 

4332  62  IBLA  73  (Feb.  25,  1982) 

64  IBLA  346  (June  15,  1982) 
68  IBLA  96  (Oct.  26,  1982) 

4332(2)(c)  68  IBLA  96  (Oct.  26,  1982) 

4332(2)(c)(i)- 

(v) 68  IBLA  96  (Oct.  26,  1982) 

4601  5 OHA  9 (Aug.  11  , 1982) 
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sec.  4601  et  seq.  — 4 OHA  244  (Mar.  8,  1982) 

4603  5 OHA  53  (Nov.  9,  1982) 

4621-4638  4 OHA  278  (June  1,  1982) 

4622  4 OHA  216  (Jan.  4,  1982) 


4 OHA  221  (Jan.  5,  1982) 

4 OHA  234  (Feb.  5,  1982) 

4 OHA  252  (Mar.  31,  1982) 
4 OHA  277  (May  17,  1982) 

4 OHA  278  (June  1,  1982) 

5 OHA  40  (Oct.  22,  1982) 


4622(a)(2)  4 OHA  234  (Feb.  5,  1982) 

5 OHA  9 (Aug.  11,  1982) 

4622(c) 4 OHA  244  (Mar.  8,  1982) 

4623  4 OHA  238  (Feb.  8,  1982) 

4 OHA  250  (Mar.  31,  1982) 

5 OHA  53  (Nov.  9,  1982) 

5 OHA  60  (Dec.  6,  1982) 

4623(a)  4 OHA  240  (Feb.  16,  1982) 

4623(a)(1)(A)  - 4 OHA  229  (Jan.  29,  1982) 

4624  4 OHA  250  (Mar.  31,  1982) 

4 OHA  278  (June  1,  1982) 

4633  4 OHA  278  (June  1,  1982) 

4651  4 OHA  278  (June  1,  1982) 

4653  4 OHA  227  (Jan.  18,  1982) 

4 OHA  272  (Apr.  16,  1982) 
4653(1) 5 OHA  58  (Nov.  9,  1982) 

6501  68  IBLA  359  (Nov.  22,  1982) 

6502  68  IBLA  359  (Nov.  22,  1982) 

7151  66  IBLA  307  (Aug.  24,  1982) 

7152  66  IBLA  174  (Aug.  12,  1982) 

66  IBLA  265  (Aug.  17,  1982) 

7401  68  IBLA  96  (Oct.  26,  1982) 

TITLE  43: 

sec.  2 62  IBLA  310  (Mar.  19,  1982) 

42(b)  7 ANCAB  106,  89  I.D.  293  (1982) 

102-106  68  IBLA  342,  89  I.D.  586  (1982) 

141  61  IBLA  149  (Jan.  18,  1982) 

66  IBLA  390  (Aug.  31,  1982) 

142  61  IBLA  149  (Jan.  18,  1982) 

66  IBLA  390  (Aug.  31,  1982) 

154  66  IBLA  92  (July  30,  1982) 

66  IBLA  328  (Aug.  25,  1982) 

67  IBLA  32  (Sept.  7,  1982) 

158  69  IBLA  343  (Dec.  28,  1982) 

161 — 67  IBLA  317  (Oct.  1,  1928) 

185  68  IBLA  279  (Nov.  17,  1982) 

251  66  IBLA  71  (July  29,  1982) 


270-1-270-3  —61  IBLA  181  (Jan.  26,  1982) 
61  IBLA  189  (Jan.  26,  1982) 
61  IBLA  282  (Feb.  2,  1982) 
61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

63  IBLA  64  (Mar.  30,  1982) 
63  IBLA  74  (Mar.  30,  1982) 
63  IBLA  335  (Apr.  28,  1982) 

63  IBLA  343  (Apr.  28,  1982) 

64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 

64  IBLA  167  (May  25,  1982) 
64  IBLA  180  (May  26,  1982) 
64  IBLA  289  (June  4,  1982) 

64  IBLA  304  (June  8,  1982) 

65  IBLA  26  (June  22,  1982) 

65  IBLA  317  (July  15,  1982) 

66  IBLA  38  (July  23,  1982) 
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66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 

270-2  61  IBLA  282  (Feb.  2,  1982) 

270-3  61  IBLA  282  (Feb.  2,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

270-11  64  IBLA  97  (May  17,  1982) 

270-12  64  IBLA  97  (May  17,  1982) 

291-302  63  IBLA  260  (Apr.  19,  1982) 

299 67  IBLA  304,  89  I.D.  496  (1982) 

315 61  IBLA  381  (Feb.  17,  1982) 

65  IBLA  196  (June  29,  1982) 

66  IBLA  71  (July  29,  1982) 

67  IBLA  293  (Sept.  29,  1982) 

31 5-31 5f  65  IBLA  231  (July  9,  1982) 

66  IBLA  109  (Aug.  10,  1982) 

315  et  seq.  —64  IBLA  293  (June  7,  1982) 

315a 64  IBLA  293  (June  7,  1982) 

65  IBLA  196  (June  29,  1982) 

66  IBLA  109  (Aug.  10,  1982) 

315a-315r  61  IBLA  381  (Feb.  17,  1982) 

65  IBLA  196  (June  29,  1982) 

67  IBLA  293  (Sept.  29,  1982) 

31 5f 64  IBLA  379  (June  15,  1982) 

66  IBLA  150  (Aug.  10,  1982) 

67  IBLA  140  (Sept.  16,  1982) 

31 5g 68  IBLA  11  (Oct.  18,  1982) 

31 5h- 31 5m  65  IBLA  231  (July  9,  1982) 

66  IBLA  109  (Aug.  10,  1982) 

315m 69  IBLA  333  (Dec.  28,  1982) 

31 5n 65  IBLA  231  (July  9,  1982) 

66  IBLA  109  (Aug.  10,  1982) 

316  64  IBLA  318  (June  10,  1982) 

321  61  IBLA  149  (Jan.  18,  1982) 

65  IBLA  338  (July  15,  1982) 

66  IBLA  71  (July  29,  1982) 

69  IBLA  341  (Dec.  28,  1982) 

322  66  IBLA  71  (July  29,  1982) 

326  62  IBLA  310  (Mar.  19,  1982) 

329  68  IBLA  279  (Nov.  17,  1982) 

333  68  IBLA  279  (Nov.  17,  1982) 

334  68  IBLA  279  (Nov.  17,  1982) 

336  68  IBLA  279  (Nov.  17,  1982) 

41 5f 66  IBLA  150  (Aug.  10,  1982) 

67  IBLA  140  (Sep.t.  16,  1982) 

416 66  IBLA  100  (Aug.  4,  1982) 

432  66  IBLA  100  (Aug.  4,  1982) 

603  M-36944,  89  I.D.  403  (1982) 

661  65  IBLA  391  (July  23,  1982) 

687a 64  IBLA  318  (June  10,  1982) 

65  IBLA  94  (June  23,  1982) 

732  65  IBLA  44  (June  23,  1982) 

732-736  —67  IBLA  121  (Sept.  16,  1982) 

852  66  IBLA  367  (Aug.  27,  1982) 

869-869-4  62  IBLA  198  (Mar.  9,  1982) 

64  IBLA  379  (June  15,  1982) 

898  66  IBLA  191  (Aug.  13,  1982) 

904  67  IBLA  8 (Sept.  1,  1982) 

932  64  IBLA  318  (June  10,  1982) 

934  68  IBLA  142,  89  I.D.  561  (1982) 

934-939  68  IBLA  142,  89  I.D.  561  (1982) 

937  68  IBLA  142,  89  I.D.  561  (1982) 

945  7 ANCAB  43,  89  I.D.  219  (1982) 

950  68  IBLA  142,  89  I.D.  561  (1982) 

956  65  IBLA  391  (July  23,  1982) 

959 63  iblA  176  (Apr.  8,  1982) 

65  IBLA  391  (July  23,  1982) 

68  IBLA  96  (Oct.  26,  1982) 
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sec.  961 61  IBLA  343  (Feb.  11,  1982) 

63  IBLA  9 (Mar.  25,  1982) 

64  IBLA  164  (May  25,  1982) 

65  IBLA  144  (June  29,  1982) 

971  68  IBLA  184  (Nov.  8,  1982) 

971a-9 71e  64  IBLA  318  (June  10,  1982) 

975  7 ANCAB  8,  89  I.D.  118  (1982) 

975c 65  IBLA  376  (July  20,  1982) 

975d 7 ANCAB  43,  89  I.D.  219  (1982) 

65  IBLA  376  (July  20,  1982) 

975  et  seq.  — 7 ANCAB  8,  89  I.D.  118  (1982) 

1061 64  IBLA  379  (June  15,  1982) 

1068  63  IBLA  12  (Mar.  25,  1982) 

64  IBLA  159  (May  25,  1982) 

65  IBLA  307  (July  13,  1982) 

66  IBLA  374,  89  I.D.  415  (1982) 

69  IBLA  347  (Dec.  29,  1982) 


1068-1068(b)  —69  IBLA  347  (Dec.  29,  1982) 


1131(c) 63  IBLA  165  (Apr.  6,  1982) 

1165  64  IBLA  318  (June  10,  1982) 

65  IBLA  94  (June  23,  1982) 

1166  67  IBLA  100  (Sept.  14,  1982) 

1171 67  IBLA  97  (Sept.  13,  1982) 

1171(a)  63  IBLA  85  (Mar.  31,  1982) 

63  IBLA  321  (Apr.  27,  1982) 

1181a 61  IBLA  166  (Jan.  25,  1982) 

61  IBLA  393  (Feb.  19,  1982) 

61  IBLA  396  (Feb.  22,  1982) 

62  IBLA  299  (Mar.  18,  1982) 

1181a-1181j  61  IBLA  166  (Jan.  25,  1982) 

1301  et  seq.  — 7 ANCAB  1 (Mar.  8,  1982) 
1301(a)  6 ANCAB  307,  89  I.D.  14  (1982) 

7 ANCAB  63,  89  I.D.  242  (1982) 

1311(a)  6 ANCAB  307,  89  I.D.  14  (1982) 

7 ANCAB  63,  89  I.D.  242  (1982) 

1311(b)  6 ANCAB  307,  89  I.D.  14  (1982) 

7 ANCAB  63,  89  I.D.  242  (1982) 

1334  67  IBLA  80  (Sept.  10,  1982) 

1334(a)(4)  67  IBLA  80  (Sept.  10,  1982) 

1339  65  IBLA  295  (July  13,  1982) 

1339(a)  65  IBLA  295  (July  13,  1982) 

1339(b) 65  IBLA  295  (July  13,  1982) 

1340  66  IBLA  397,  89  I.D.  430  (1982) 

68  IBLA  250  (Nov.  16,  1982) 

1411 64  IBLA  361  (June  16,  1982) 

66  IBLA  150  (Aug.  10,  1982) 

67  IBLA  168  (Sept.  21,  1982) 

1411-1418  67  IBLA  97  (Sept.  13,  1982) 

1475  66  IBLA  212  (Aug.  16,  1982) 

1601 7 ANCAB  43,  89  I.D.  219  (1982) 


7 ANCAB  106,  89  I.D.  293  (1982) 
63  IBLA  176  (Apr.  8,  1982) 

65  IBLA  44  (June  23,  1982) 

66  IBLA  204  (Aug.  13,  1982) 

67  IBLA  376  (Oct.  8,  1982) 

68  IBLA  359  (Nov.  22,  1982) 


1601-1610  68  IBLA  359  (Nov.  22,  1982) 

1601-1628  6 ANCAB  264  (Jan.  15,  1982) 


6 ANCAB  267  (Jan.  15,  1982) 

6 ANCAB  270,  89  I.D.  1 (1982) 

6 ANCAB  290,  89  I.D.  9 (1982) 

6 ANCAB  307,  89  I.D.  14  (1982) 
6 ANCAB  340,  89  I.D.  62  (1982) 
6 ANCAB  352  (Feb.  16,  1982) 

6 ANCAB  359  (Feb.  18,  1982) 

6 ANCAB  364  (Feb.  24,  1982) 

6 ANCAB  369,  89  I.D.  74  (1982) 

7 ANCAB  4 (Mar.  24,  1982) 

7 ANCAB  8,  89  I.D.  118  (1982) 

7 ANCAB  43,  89  I.D.  219  (1982) 
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7 ANCAB  63,  89  I.D.  242  (1982) 

7 ANCAB  106,  89  I.D.  293  (1982) 

7 ANCAB  132,  89  I.D.  303  (1982) 

7 ANCAB  157,  89  I.D.  321  (1982) 

7 ANCAB  188,  89  I.D.  346  (1982) 

7 ANCAB  203  (June  25,  1982) 

63  IBLA  176  (Apr.  8,  1982) 

65  IBLA  391  (July  23,  1982) 

69  IBLA  1 (Nov.  24,  1982) 

69  IBLA  219,  89  I.D.  642  (1982) 


1601  et  seq.  — 7 ANCAB  8,  89  I.D.  118  (1982) 

63  IBLA  335  (Apr.  28,  1982) 

1602(e)  67  IBLA  380  (Oct.  8,  1982) 

1607(a)  68  IBLA  359  (Nov.  22,  1982) 

1610  63  IBLA  176  (Apr.  8,  1982) 

1610(a)  67  IBLA  317  (Oct.  1,  1982) 

1610(a)(1)  65  IBLA  44  (June  23,  1982) 

1611  63  IBLA  176  (Apr.  8,  1982) 

67  IBLA  380  (Oct.  8,  1982) 

1611(a)  67  IBLA  317  (Oct.  1,  1982) 

1613 67  IBLA  317  (Oct.  1,  1982) 

67  IBLA  380  (Oct.  8,  1982) 

1613(c)  67  IBLA  344  (Oct.  5,  1982) 

67  IBLA  376  (Oct.  8,  1982) 

1613(c)(4)  67  IBLA  344  (Oct.  5,  1982) 

67  IBLA  376  (Oct.  8,  1982) 

67  IBLA  380  (Oct.  8,  1982) 

1613(e)  7 ANCAB  43,  89  I.D.  219  (1982) 

1613(g)  63  IBLA  176  (Apr.  8,  1982) 

67  IBLA  344  (Oct.  5,  1982) 

67  IBLA  380  (Oct.  8,  1982) 

1613(h)(5)  65  IBLA  26  (June  22,  1982) 

1615 68  IBLA  174  (Nov.  4,  1982) 

1615(b)  7 ANCAB  106,  89  I.D.  293  (1982) 

1616(b)(1)  69  IBLA  219,  89  I.D.  642  (1982) 

1617 61  IBLA  181  (Jan.  26,  1982) 


61  IBLA  189  (Jan.  26,  1982) 
61  IBLA  282  (Feb.  2,  1982) 

61  IBLA  316  (Feb.  8,  1982) 

61  IBLA  399  (Feb.  22,  1982) 

62  IBLA  90  (Feb.  25,  1982) 

63  IBLA  64  (Mar.  30,  1982) 

63  IBLA  74  (Mar.  30,  1982) 

63  IBLA  335  (Apr.  28,  1982) 

63  IBLA  343  (Apr.  28,  1982) 

64  IBLA  72  (May  10,  1982) 

64  IBLA  97  (May  17,  1982) 

64  IBLA  167  (May  25,  1982) 

64  IBLA  180  (May  26,  1982) 

64  IBLA  289  (June  4,  1982) 

64  IBLA  304  (June  8,  1982) 

66  IBLA  38  (July  23,  1982) 

66  IBLA  77  (July  29,  1982) 

66  IBLA  367  (Aug.  27,  1982) 

67  IBLA  157  (Sept.  20,  1982) 

1617(a)  61  IBLA  282  (Feb.  2,  1982) 

63  IBLA  64  (Mar.  30,  1982) 

63  IBLA  74  (Mar.  30,  1982) 

63  IBLA  335  (Apr.  28,  1982) 

64  IBLA  304  (June  8,  1982) 

64  IBLA  26  (June  22,  1982) 

65  IBLA  317  (July  15,  1982) 

66  IBLA  367  (Aug.  27,  1982) 


1621  63  IBLA  176  (Apr.  8,  1982) 

1621(b)  67  IBLA  317  (Oct.  1,  1982) 

1621(c)  7 ANCAB  106,  89  I.D.  293  (1982) 

69  IBLA  160,  89  I.D.  618  (1982) 

1621( j ) 7 ANCAB  43,  89  I.D.  219  (1982) 

1634(a)(1)  66  IBLA  367  (Aug.  27,  1982) 

1701 61  IBLA  166  (Jan.  25,  1982) 
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sec.  1701  - cont'd  61  IBLA  216  (Jan.  28,  1982) 

61  IBLA  396  (Feb.  22,  1982) 

62  IBLA  203  (Mar.  9,  1982) 

63  IBLA  23  (Mar.  26,  1982) 

63  IBLA  317  (Apr.  27,  1982) 

64  IBLA  27  (May  6,  1982) 

65  IBLA  144  (June  29,  1982) 
65  IBLA  271  (July  12,  1982) 
65  IBLA  380  (July  20,  1982) 

68  IBLA  219  (Nov.  12,  1982) 

69  IBLA  180  (Dec.  15,  1982) 


1701-1782  63  IBLA  9 (Mar.  25,  1982) 

1701  et  seq.  — 7 ANCAB  8,  89  I.D.  118  (1982) 

1701(a)  63  IBLA  19  (Mar.  26,  1982) 

4 OHA  257  (Apr.  9,  1982) 

1701(a)(8)  63  IBLA  23  (Mar.  26,  1982) 

66  IBLA  222  (Aug.  16,  1982) 

1701(a)(9)  4 OHA  257  (Apr.  9,  1982) 

1701(a)(12)  63  IBLA  23  (Mar.  26,  1982) 

1702  61  IBLA  166  (Jan.  25,  1982) 

62  IBLA  43  (Feb.  24,  1982) 

62  IBLA  299  (Mar.  18,  1982) 

1702(c)  68  IBLA  96  (Oct.  26,  1982) 

1702(e)  61  IBLA  300  (Feb.  3,  1982) 


63  IBLA  172  (Apr.  8,  1982) 

63  IBLA  321  (Apr.  27,  1982) 

63  IBLA  330  (Apr.  28,  1982) 

64  IBLA  27  (May  6,  1982) 

67  IBLA  287  (Sept.  28,  1982) 


1702(h)  61  IBLA  166  (Jan.  25,  1982) 

1702( j ) 68  IBLA  272  (Nov.  17,  1982) 

1711 63  IBLA  23  (Mar.  26,  1982) 

64  IBLA  50  (May  6,  1982) 
1711(a) —61  IBLA  300  (Feb.  3,  1982) 


61  IBLA  329  (Feb.  10,  1982) 

62  IBLA  319  (Mar.  22,  1982) 

63  IBLA  165  (Apr.  6,  1982) 
65  IBLA  126  (June  28,  1982) 

65  IBLA  271  (July  12,  1982) 

1712 61  IBLA  300  (Feb.  3,  1982) 

62  IBLA  153  (Mar.  5,  1982) 

63  IBLA  321  (Apr.  27,  1982) 

63  IBLA  330  (Apr.  28,  1982) 

64  IBLA  50  (May  6,  1982) 

66  IBLA  287  (Aug.  19,  1982) 


1712(c)  68  IBLA  96  (Oct.  26,  1982) 

1713  62  IBLA  328  (Mar.  23,  1982) 

66  IBLA  374,  89  I.D.  415  (1982) 

1714  62  IBLA  243  (Mar.  15,  1982) 

65  IBLA  338  (July  15,  1982) 

66  IBLA  100  (Aug.  4,  1982) 

1714(a)  7 ANCAB  8,  89  I.D.  118  (1982) 

66  IBLA  100  (Aug.  4,  1982) 

1714(b)(1)  68  IBLA  84  (Oct.  21,  1982) 

68  IBLA  325  (Nov.  22,  1982) 

69  IBLA  180  (Dec.  15,  1982) 

1714(b)(1)(c)  -68  IBLA  84  (Oct.  21,  1982) 
1714(g)  61  IBLA  220  (Jan.  28,  1982) 

68  IBLA  84  (Oct.  21,  1982) 

69  IBLA  180  (Dec.  15,  1982) 

1714(h)  68  IBLA  84  (Oct.  21,  1982) 

1714(i)  7 ANCAB  8,  89  I.D.  118  (1982) 

67  IBLA  380  (Oct.  8,  1982) 

1714 00 67  IBLA  287  (Sept.  28,  1982) 

68  IBLA  84  (Oct.  21,  1982) 

1714U)(1) 67  IBLA  287  (Sept.  28,  1982) 

1716(a)  63  IBLA  192  (Apr.  8,  1982) 

1719(b)  69  IBLA  118  (Nov.  30,  1982) 

1731 61  IBLA  393  (Feb.  19,  1982) 

61  IBLA  396  (Feb.  22,  1982) 
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1732  61 

61 

62 

63 

63 

63 

64 
66 


1732(a)  61 

62 

68 

1732(b)  64 

68 

1734  63 

63 

69 

1734(c)  63 

63 

1740  62 

66 

66 

1744  61 


61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

61 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

62 

63 

63 

63 


IBLA 
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IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 

IBLA 


300  (Feb.  3,  1982) 

393  (Feb.  19,  1982) 

153  (Mar.  5,  1982) 

23  (Mar.  26,  1982) 

321  (Apr.  27,  1982) 

330  (Apr.  28,  1982) 

50  (May  6,  1982) 

287  (Aug.  19,  1982) 

396  (Feb.  22,  1982) 

43  (Feb.  24,  1982) 

96  (Oct.  26,  1982) 

379  (June  15,  1982) 

96  (Oct.  26,  1982) 

146  (Apr.  6,  1982) 

373  (Apr.  30,  1982) 

251  (Dec.  21,  1982) 

228,  89  I.D.  207  (1982) 
373  (Apr.  30,  1982) 

215  (Mar.  10,  1982) 

212  (Aug.  16,  1982) 

249  (Aug.  17,  1982) 

94  (Jan.  4,  1982) 

97  (Jan.  4,  1982) 

109  (Jan.  4,  1982) 

120  (Jan.  15,  1982) 

136  (Jan.  15,  1982) 

158  (Jan.  20,  1982) 

161  (Jan.  21,  1982) 


163  (Jan. 

170  (Jan. 

171  (Jan. 


25,  1982) 
25,  1982) 
25,  1982) 


185  (Jan.  26,  1982) 
210  (Jan.  26,  1982) 
216  (Jan.  28,  1982) 
323  (Feb.  8,  1982) 
326  (Feb.  8,  1982) 
347  (Feb.  11,  1982) 
353  (Feb.  11,  1982) 
356  (Feb.  16,  1982) 
359  (Feb.  16,  1982) 
364  (Feb.  16,  1982) 
376  (Feb.  17,  1982) 
391  (Feb.  18,  1982) 
7 (Feb.  23,  1982) 

9 (Feb.  23,  1982) 

25  (Feb.  24,  1982) 
27  (Feb.  24,  1982) 
32  (Feb.  24,  1982) 
35  (Feb.  24,  1982) 
84  (Feb.  25,  1982) 
104  (Mar.  1,  1982) 
107  (Mar.  2,  1982) 
146  (Mar.  5,  1982) 
166  (Mar.  8,  1982) 
215  (Mar.  10,  1982) 
224  (Mar.  10,  1982) 
232  (Mar.  11,  1982) 
238  (Mar.  11,  1982) 
241  (Mar.  11,  1982) 
249  (Mar.  15,  1982) 
252  (Mar.  15,  1982) 
260  (Mar.  15,  1982) 
291  (Mar.  16,  1982) 
303  (Mar.  18,  1982) 
378  (Mar.  24,  1982) 
397  (Mar.  25,  1982) 
399  (Mar.  25,  1982) 
1 (Mar.  25,  1982) 

5 (Mar.  25,  1982) 

19  (Mar.  26,  1982) 
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sec.  1744  - cont'd  ^3 

IBLA 

49  (Mar.  30,  1982) 

sec . 

1744  - cont'd  65 

IBLA 

178  (June  29,  1982) 

63 

IBLA 

51  (Mar.  30,  1982) 

65 

IBLA 

180  (June  29,  1982) 

63 

IBLA 

56  (Mar.  30,  1982) 

65 

IBLA 

274  (July  12,  1982) 

63 

IBLA 

60  (Mar.  30,  1982) 

65 

IBLA 

277  (July  12,  1982) 

63 

IBLA 

67  (Mar.  30,  1982) 

65 

IBLA 

281  (July  12,  1982) 

63 

IBLA 

70  (Mar.  30,  1982) 

65 

IBLA 

285  (July  13,  1982) 

63 

IBLA 

77  (Mar.  30,  1982) 

65 

IBLA 

287  (July  13,  1982) 

63 

IBLA 

115  (Apr.  2,  1982) 

65 

IBLA 

291  (July  13,  1982) 

63 

IBLA 

125  (Apr.  5,  1982) 

65 

IBLA 

314  (July  14,  1982) 

63 

IBLA 

129  (Apr.  5,  1982) 

65 

IBLA 

335  (July  15,  1982) 

63 

IBLA 

146  (Apr.  6,  1982) 

65 

IBLA 

361  (July  20,  1982) 

63 

IBLA 

153  (Apr.  6,  1982) 

65 

IBLA 

363  (July  20,  1982) 

63 

IBLA 

170  (Apr.  8,  1982) 

65 

IBLA 

367  (July  20,  1982) 

63 

IBLA 

195  (Apr.  8,  1982) 

65 

IBLA 

369  (July  20,  1982) 

63 

IBLA 

198  (Apr.  8,  1982) 

65 

IBLA 

387  (July  23,  1982) 

63 

IBLA 

200  (Apr.  8,  1982) 

66 

IBLA 

31  (July  23,  1982) 

63 

IBLA 

203  (Apr.  8,  1982) 

66 

IBLA 

35  (July  23,  1982) 

63 

IBLA 

206  (Apr.  9,  1982) 

66 

IBLA 

46  (July  27,  1982) 

63 

IBLA 

221  (Apr.  15,  1982) 

66 

IBLA 

132  (Aug.  10,  1982) 

63 

IBLA 

231  (Apr.  16,  1982) 

66 

IBLA 

147  (Aug.  10,  1982) 

63 

IBLA 

233  (Apr.  19,  1982) 

66 

IBLA 

165  (Aug.  11,  1982) 

63 

IBLA 

235  (Apr.  19,  1982) 

66 

IBLA 

171  (Aug.  12,  1982) 

63 

IBLA 

266  (Apr.  19,  1982) 

66 

IBLA 

204  (Aug.  13,  1982) 

63 

IBLA 

275  (Apr.  19,  1982) 

66 

IBLA 

212  (Aug.  16,  1982) 

64 

IBLA 

21  (May  6,  1982) 

66 

IBLA 

226  (Aug.  16,  1982) 

64 

IBLA 

23  (May  6,  1982) 

66 

IBLA 

228  (Aug.  16,  1982) 

64 

IBLA 

86  (May  12,  1982) 

66 

IBLA 

230  (Aug.  16,  1982) 

64 

IBLA 

89  (May  12,  1982) 

66 

IBLA 

279  (Aug.  18,  1982) 

64 

IBLA 

101  (May  17,  1982) 

66 

IBLA 

310  (Aug.  24,  1982) 

64 

IBLA 

104  (May  17,  1982) 

66 

IBLA 

334  (Aug.  26,  1982) 

64 

IBLA 

111  (May  17,  1982) 

66 

IBLA 

390  (Aug.  31,  1982) 

64 

IBLA 

114  (May  19,  1982) 

67 

IBLA 

6 (Sept.  1,  1982) 

64 

IBLA 

126  (May  20,  1982) 

67 

IBLA 

32  (Sept.  7,  1982) 

64 

IBLA 

139  (May  24,  1982) 

67 

IBLA 

64  (Sept.  9,  1982) 

64 

IBLA 

257  (June  2,  1982) 

67 

IBLA 

130  (Sept.  16,  1982) 

64 

IBLA 

261  (June  2,  1982) 

67 

IBLA 

135  (Sept.  16,  1982) 

64 

IBLA 

264  (June  2,  1982) 

67 

IBLA 

138  (Sept.  16,  1982) 

64 

IBLA 

271  (June  2,  1982) 

67 

IBLA 

162  (Sept.  21,  1982) 

64 

IBLA 

295  (June  7,  1982) 

67 

IBLA 

181  (Sept.  21,  1982) 

64 

IBLA 

297  (June  8,  1982) 

67 

IBLA 

218  (Sept.  23,  1982) 

64 

IBLA 

300  (June  8,  1982) 

67 

IBLA 

220  (Sept.  23,  1982) 

64 

IBLA 

302  (June  8,  1982) 

67 

IBLA 

270  (Sept.  27,  1982) 

64 

IBLA 

313  (June  10,  1982) 

67 

IBLA 

272  (Sept.  28,  1982) 

64 

IBLA 

316  (June  10,  1982) 

67 

IBLA 

284  (Sept.  29,  1982) 

64 

IBLA 

331  (June  10,  1982) 

67 

IBLA 

355  (Oct.  6,  1982) 

64 

IBLA 

334  (June  10,  1982) 

67 

IBLA 

370  (Oct.  8,  1982) 

64 

IBLA 

395  (June  17,  1982) 

67 

IBLA 

388  (Oct.  8,  1982) 

64 

IBLA 

399  (June  17,  1982) 

67 

IBLA 

393  (Oct.  8,  1982) 

64 

IBLA 

402  (June  17,  1982) 

67 

IBLA 

398  (Oct.  12,  1982) 

65 

IBLA 

1 (June  17,  1982) 

68 

IBLA 

13  (Oct.  18,  1982) 

65 

IBLA 

4 (June  17,  1982) 

68 

IBLA 

19  (Oct.  19,  1982) 

64 

IBLA 

6 (June  17,  1982) 

68 

IBLA 

24  (Oct.  21,  1982) 

65 

IBLA 

10  (June  17,  1982) 

68 

IBLA 

120  (Oct.  26,  1982) 

65 

IBLA 

41  (June  22,  1982) 

68 

IBLA 

176  (Nov.  5,  1982) 

65 

IBLA 

59  (June  23,  1982) 

68 

IBLA 

189  (Nov.  9,  1982) 

65 

IBLA 

61  (June  23,  1982) 

68 

IBLA 

198  (Nov.  9,  1982) 

65 

IBLA 

67  (June  23,  1982) 

68 

IBLA 

201  (Nov.  10,  1982) 

65 

IBLA 

69  (June  23,  1982) 

68 

IBLA 

206  (Nov.  10,  1982) 

65 

IBLA 

72  (June  23,  1982) 

68 

IBLA 

211  (Nov.  10,  1982) 

65 

IBLA 

79  (June  23,  1982) 

68 

IBLA 

213  (Nov.  10,  1982) 

65 

IBLA 

82  (June  23,  1982) 

68 

IBLA 

245  (Nov.  16,  1982) 

65 

IBLA 

114  (June  25,  1982) 

68 

IBLA 

248  (Nov.  16,  1982) 

65 

IBLA 

120  (June  25,  1982) 

68 

IBLA 

260  (Nov.  16,  1982) 

65 

IBLA 

122  (June  25,  1982) 

68 

IBLA 

292  (Nov.  19,  1982) 

65 

IBLA 

160  (June  29,  1982) 

68 

IBLA 

295  (Nov.  19,  1982) 

65 

IBLA 

164  (June  29,  1982) 

68 

IBLA 

301  (Nov.  19,  1982) 

65 

IBLA 

167  (June  29,  1982) 

68 

IBLA 

318  (Nov.  19,  1982) 

65 

IBLA 

170  (June  29,  1982) 

68 

IBLA 

322  (Nov.  19,  1982) 

65 

IBLA 

172  (June  29,  1982) 

68 

IBLA 

390  (Nov.  23,  1982) 

65 

IBLA 

175  (June  29,  1982) 

68 

IBLA 

397  (Nov.  23,  1982) 
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cont'd  69 

1BLA 

31  (Nov.  26,  1982) 

65 

IBLA 

180  (June  29,  1982) 

69 

IBLA 

44  (Nov.  29,  1982) 

66 

IBLA 

46  (July  27,  1982) 

69 

IBLA 

48  (Nov.  29,  1982) 

66 

IBLA 

171  (Aug.  12,  1982) 

69 

IBLA 

52  (Nov.  29,  1982) 

66 

IBLA 

204  (Aug.  13,  1982) 

69 

IBLA 

73  (Nov.  30,  1982) 

66 

IBLA 

212  (Aug.  16,  1982) 

69 

IBLA 

82  (Nov.  30,  1982) 

67 

IBLA 

100  (Sept.  14,  1982) 

69 

IBLA 

84  (Nov.  30,  1982) 

67 

IBLA 

130  (Sept.  16,  1982) 

69 

IBLA 

88  (Nov.  30,  1982) 

67 

IBLA 

388  (Oct.  8,  1982) 

69 

IBLA 

91  (Nov.  30,  1982) 

68 

IBLA 

176  (Nov.  5,  1982) 

69 

IBLA 

100  (Nov.  30,  1982) 

68 

IBLA 

301  (Nov.  19,  1982) 

69 

IBLA 

124  (Dec.  8,  1982) 

68 

IBLA 

318  (Nov.  19,  1982) 

69 

IBLA 

127  (Dec.  8,  1982) 

68 

IBLA 

390  (Nov.  23,  1982) 

69 

IBLA 

131  (Dec.  8,  1982) 

69 

IBLA 

304  (Dec.  23,  1982) 

69 

IBLA 

137  (Dec.  9,  1982) 

69 

IBLA 

309  (Dec.  23,  1982) 

69 

IBLA 

160,  89  I.D.  618  (1982) 

1744(a)(1)  62 

IBLA 

84  (Feb.  25,  1982) 

69 

IBLA 

194  (Dec.  15,  1982) 

64 

IBLA 

89  (May  12,  1982) 

69 

IBLA 

247  (Dec.  20,  1982) 

64 

IBLA 

104  (May  17,  1982) 

69 

IBLA 

251  (Dec.  21,  1982) 

64 

IBLA 

141  (May  24,  1982) 

69 

IBLA 

270  (Dec.  21,  1982) 

66 

IBLA 

212  (Aug.  16,  1982) 

69 

IBLA 

273  (Dec.  21,  1982) 

67 

IBLA 

388  (Oct.  8,  1982) 

69 

IBLA 

290  (Dec.  23,  1982) 

68 

IBLA 

206  (Nov.  10,  1982) 

69 

IBLA 

300  (Dec.  23,  1982) 

68 

IBLA 

390  (Nov.  23,  1982) 

69 

IBLA 

304  (Dec.  23,  1982) 

69 

IBLA 

304  (Dec.  23,  1982) 

69 

IBLA 

309  (Dec.  23,  1982) 

69 

IBLA 

309  (Dec.  23,  1982) 

) 61 

IBLA 

109  (Jan.  4,  1982) 

1744(a)(2)  62 

IBLA 

84  (Feb.  25,  1982) 

61 

IBLA 

113  (Jan.  6,  1982) 

63 

IBLA 

326  (Apr.  27,  1982) 

61 

IBLA 

120  (Jan.  15,  1982) 

64 

IBLA 

89  (May  12,  1982) 

61 

IBLA 

161  (Jan.  21,  1982) 

64 

IBLA 

104  (May  17,  1982) 

61 

IBLA 

163  (Jan.  25,  1982) 

64 

IBLA 

141  (May  24,  1982) 

61 

IBLA 

185  (Jan.  26,  1982) 

66 

IBLA 

212  (Aug.  16,  1982) 

61 

IBLA 

210  (Jan.  26,  1982) 

67 

IBLA 

388  (Oct.  8,  1982) 

61 

IBLA 

216  (Jan.  28,  1982) 

68 

IBLA 

206  (Nov.  10,  1982) 

61 

IBLA 

323  (Feb.  8,  1982) 

68 

IBLA 

390  (Nov.  23,  1982) 

61 

IBLA 

326  (Feb.  8,  1982) 

69 

IBLA 

304  (Dec.  23,  1982) 

61 

IBLA 

347  (Feb.  11,  1982) 

69 

IBLA 

309  (Dec.  23,  1982) 

61 

IBLA 

356  (Feb.  16,  1982) 

1744(b)  7 

ANCAB  106,  89  I.D.  293  (1982) 

61 

IBLA 

367  (Feb.  17,  1982) 

61 

IBLA 

158  (Jan.  20,  1982) 

61 

IBLA 

391  (Feb.  18,  1982) 

61 

IBLA 

356  (Feb.  16,  1982) 

62 

IBLA 

9 (Feb.  23,  1982) 

62 

IBLA 

7 (Feb.  23,  1982) 

62 

IBLA 

146  (Mar.  5,  1982) 

62 

IBLA 

32  (Feb.  24,  1982) 

62 

IBLA 

166  (Mar.  8,  1982) 

62 

IBLA 

146  (Mar.  5,  1982) 

62 

IBLA 

215  (Mar.  10,  1982) 

62 

IBLA 

166  (Mar.  8,  1982) 

62 

IBLA 

232  (Mar.  11,  1982) 

62 

IBLA 

291  (Mar.  16,  1982) 

62 

IBLA 

238  (Mar.  11,  1982) 

62 

IBLA 

378  (Mar.  24,  1982) 

62 

IBLA 

260  (Mar.  15,  1982) 

63 

IBLA 

77  (Mar.  30,  1982) 

62 

IBLA 

291  (Mar.  16,  1982) 

63 

IBLA 

115  (Apr.  2,  1982) 

62 

IBLA 

303  (Mar.  18,  1982) 

63 

IBLA 

146  (Apr.  6,  1982) 

62 

IBLA 

312  (Mar.  19,  1982) 

63 

IBLA 

266  (Apr.  19,  1982) 

62 

IBLA 

378  (Mar.  24,  1982) 

63 

IBLA 

326  (Apr.  27,  1982) 

62 

IBLA 

397  (Mar.  25,  1982) 

64 

IBLA 

89  (May  12,  1982) 

62 

IBLA 

399  (Mar.  25,  1982) 

64 

IBLA 

137  (May  20,  1982) 

63 

IBLA 

1 (Mar.  25,  1982) 

66 

IBLA 

115  (Aug.  10,  1982) 

63 

IBLA 

5 (Mar.  25,  1982) 

67 

IBLA 

64  (Sept.  9,  1982) 

63 

IBLA 

60  (Mar.  30,  1982) 

67 

IBLA 

100  (Sept.  14,  1982) 

63 

IBLA 

67  (Mar.  30,  1982) 

67 

IBLA 

223  (Sept.  23,  1982) 

63 

IBLA 

70  (Mar.  30,  1982) 

67 

IBLA 

388  (Oct.  8,  1982) 

63 

IBLA 

77  (Mar.  30,  1982) 

69 

IBLA 

91  (Nov.  30,  1983) 

63 

IBLA 

125  (Apr.  5,  1982) 

69 

IBLA 

202  (Dec.  16,  1982) 

63 

IBLA 

203  (Apr.  8,  1982) 

1744(c) 61 

IBLA 

94  (Jan.  4,  1982) 

63 

IBLA 

221  (Apr.  15,  1982) 

61 

IBLA 

113  (Jan.  6,  1982) 

63 

IBLA 

275  (Apr.  19,  1982) 

61 

IBLA 

120  (Jan.  15,  1982) 

63 

IBLA 

326  (Apr.  27,  1982) 

61 

IBLA 

136  (Jan.  15,  1982) 

64 

IBLA 

21  (May  6,  1982) 

61 

IBLA 

158  (Jan.  20,  1982) 

64 

IBLA 

86  (May  12,  1982) 

61 

IBLA 

161  (Jan.  21,  1982) 

64 

IBLA 

104  (May  17,  1982) 

61 

IBLA 

163  (Jan.  25,  1982) 

64 

IBLA 

114  (May  19,  1982) 

61 

IBLA 

172  (Jan.  25,  1982) 

64 

IBLA 

126  (May  20,  1982) 

61 

IBLA 

210  (Jan.  26,  1982) 

64 

IBLA 

141  (May  24,  1982) 

61 

IBLA 

323  (Feb.  8,  1982) 

64 

IBLA 

331  (June  10,  1982) 

61 

IBLA 

326  (Feb.  8,  1982) 

65 

IBLA 

164  (June  29,  1982) 

61 

IBLA 

347  (Feb.  11,  1982) 
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65 
65 
65 
65 
65 
65 
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65 
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66 
66 
66 
66 
66 
66 
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IBLA  353  (Feb.  11,  1982) 
IBLA  356  (Feb.  16,  1982) 
IBLA  359  (Feb.  16,  1982) 
IBLA  367  (Feb.  17,  1982) 
IBLA  32  (Feb.  24,  1982) 
IBLA  35  (Feb.  24,  1982) 
IBLA  84  (Feb.  25,  1982) 
IBLA  146  (Mar.  5,  1982) 
IBLA  166  (Mar.  8,  1982) 
IBLA  232  (Mar.  11,  1982) 
IBLA  238  (Mar.  11,  1982) 
IBLA  252  (Mar.  15,  1982) 
IBLA  260  (liar.  15,  1982) 
IBLA  291  (Mar.  16,  1982) 
IBLA  303  (Mar.  18,  1982) 
IBLA  378  (Mar.  24,  1982) 
IBLA  397  (Mar.  25,  1982) 
IBLA  1 (Mar.  25,  1982) 
IBLA  5 (Mar.  25,  1982) 
IBLA  19  (Mar.  26,  1982) 
IBLA  49  (Mar.  30,  1982) 
IBLA  51  (Mar.  30,  1982) 
IBLA  56  (Mar.  30,  1982) 
IBLA  60  (Mar.  30,  1982) 
IBLA  67  (Mar.  30,  1982) 
IBLA  115  (Apr.  2,  1982) 
IBLA  125  (Apr.  5,  1982) 
IBLA  146  (Apr.  6,  1982) 
IBLA  153  (Apr.  6,  1982) 
IBLA  198  (Apr.  8,  1982) 
IBLA  203  (Apr.  8,  1982) 
IBLA  206  (Apr.  9,  1982) 
IBLA  275  (Apr.  19,  1982) 
IBLA  326  (Apr.  27,  1982) 
IBLA  21  (May  6,  1982) 
IBLA  86  (May  12,  1982) 
IBLA  89  (May  12,  1982) 
IBLA  104  (May  17,  1982) 
IBLA  126  (May  20,  1982) 
IBLA  141  (May  24,  1982) 
IBLA  257  (June  2,  1982) 
IBLA  261  (June  2,  1982) 
IBLA  271  (June  2,  1982) 
IBLA  297  (June  8,  1982) 
IBLA  313  (June  10,  1982) 
IBLA  331  (June  10,  1982) 
IBLA  395  (June  17,  1982) 
IBLA  402  (June  17,  1982) 
IBLA  6 (June  17,  1982) 
IBLA  22  (June  22,  1982) 
IBLA  61  (June  23,  1982) 
IBLA  67  (June  23,  1982) 
IBLA  79  (June  23,  1982) 
IBLA  114  (June  25,  1982) 
IBLA  160  (June  29,  1982) 
IBLA  170  (June  29,  1982) 
IBLA  172  (June  29,  1982) 
IBLA  180  (June  29,  1982) 
IBLA  277  (July  12,  1982) 
IBLA  281  (July  12,  1982) 
IBLA  287  (July  13,  1982) 
IBLA  369  (July  20,  1982) 
IBLA  31  (July  23,  1982) 
IBLA  35  (July  23,  1982) 
IBLA  46  (July  27,  1982) 
IBLA  171  (Aug.  12,  1982) 
IBLA  204  (Aug.  13,  1982) 
IBLA  212  (Aug.  16,  1982) 
IBLA  230  (Aug.  16,  1982) 
IBLA  334  (Aug.  26,  1982) 


67 

IBLA 

67 

IBLA 

67 

IBLA 

68 

IBLA 

68 

IBLA 

68 

IBLA 

68 

IBLA 

68 

IBLA 

68 

IBLA 

68 

IBLA 

69 

IBLA 

69 

IBLA 

69 

IBLA 

69 

IBLA 

69 

IBLA 

1745  

65 

IBLA 

66 

IBLA 

1745(a)  — 

66 

IBLA 

1745(c)  — 

66 

IBLA 

1746  

65 

IBLA 

1751-1753  - 

65 

IBLA 

1752(c)  — 

67 

IBLA 

69 

IBLA 

1761 

63 

IBLA 

66 

IBLA 

66 

IBLA 

68 

IBLA 

69 

IBLA 

1761-1771  - 

61 

IBLA 

62 

IBLA 

63 

IBLA 

64 

IBLA 

64 

IBLA 

64 

IBLA 

65 

IBLA 

69 

IBLA 

1761(a)  — 

62 

IBLA 

65 

IBLA 

65 

IBLA 

66 

IBLA 

66 

IBLA 

67 

IBLA 

67 

IBLA 

1761(a)(4) 

64 

IBLA 

64 

IBLA 

1764  

69 

IBLA 

1764(a)  — 

62 

IBLA 

1764(b)  — 

65 

IBLA 

1764(c)  — 

65 

IBLA 

65 

IBLA 

1764(g)  — 

63 

IBLA 

64 

IBLA 

64 

IBLA 

64 

IBLA 

65 

IBLA 

66 

IBLA 

1765  

68 

IBLA 

69 

IBLA 

1765(b)  — 

69 

IBLA 

1765(g)  — 

69 

IBLA 

1769(a)  — 

61 

IBLA 

63 

IBLA 

64 

IBLA 

1770(a)  — 

63 

IBLA 

65 

IBLA 

1781 

67 

IBLA 

1782  

61 

IBLA 

61 

IBLA 

61 

IBLA 

61 

IBLA 

130  (Sept.  16,  1982) 

162  (Sept.  21,  1982) 

370  (Oct.  8,  1982) 

198  (Nov.  9,  1982) 

206  (Nov.  10,  1982) 

248  (Nov.  16,  1982) 

292  (Nov.  19,  1982) 

318  (Nov.  19,  1982) 

390  (Nov.  23,  1982) 

397  (Nov.  23,  1982) 

31  (Nov.  26,  1982) 

91  (Nov.  30,  1982) 

137  (Dec.  9,  1982) 

304  (Dec.  23,  1982) 

309  (Dec.  23,  1982) 

326  (July  15,  1982) 

374,  89  I.D.  415  (1982) 
374,  89  I.D.  415  (1982) 
374,  89  I.D.  415  (1982) 

391  (July  23,  1982) 

196  (June  29,  1982) 

89  (Sept.  13,  1982) 

333  (Dec.  28,  1982) 

347,  89  I.D.  227  (1982) 
53  (July  28,  1982) 

121  (Aug.  10,  1982) 

184  (Nov.  8,  1982) 

110  (Nov.  30,  1982) 

343  (Feb.  11,  1982) 

203  (Mar.  9,  1982) 

176  (Apr.  8,  1982) 

164  (May  25,  1982) 

342  (June  15,  1982) 

346  (June  15,  1982) 

391  (July  23,  1982) 

103  (Nov.  30,  1982) 

133  (Mar.  4,  1982) 

144  (June  29,  1982) 

213  (June  30,  1982) 

121  (Aug.  10,  1982) 

222  (Aug.  16,  1982) 

154  (Sept.  20,  1982) 

287  (Sept.  28,  1982) 

65  (May  6,  1982) 

172  (May  26,  1982) 

103  (Nov.  30,  1982) 

81  (Feb.  25,  1982) 

213  (June  30,  1982) 

144  (June  29,  1982) 

213  (June  30,  1982) 

347,  89  I.D.  227  (1982) 
65  (May  6,  1982) 

172  (May  26,  1982) 

342  (June  15,  1982) 

50  (June  23,  1982) 

121  (Aug.  10,  1982) 

96  (Oct.  26,  1928) 

103  (Nov.  30,  1982) 

103  (Nov.  30,  1982) 

110  (Nov.  30,  1982) 

343  (Feb.  11,  1982) 

9 (Mar.  25,  1982) 

164  (May  25,  1982) 

176  (Apr.  8,  1982) 

391  (July  23,  1982) 

197  (Sept.  22,  1982) 

139  (Jan.  18,  1982) 

193  (Jan.  26,  1982) 

222  (Jan.  28,  1982) 

279  (Feb.  2,  1982) 
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IBLA 

329  (Feb.  10,  1982) 

TITLE  43:  (Continued) 

65 

IBLA 

380 

(July 

20,  1982) 

61 

IBLA 

370  (Feb.  17,  1982) 

66 

IBLA 

249 

(Aug. 

17,  1982) 

61 

IBLA 

387  (Feb.  18,  1982) 

67 

IBLA 

207 

( Sept 

. 22,  1982) 

62 

IBLA 

99  (Mar.  1,  1982) 

67 

IBLA 

340 

(Oct . 

5,  1982) 

62 

IBLA 

153  (Mar.  5,  1982) 

68 

IBLA 

219 

(Nov. 

12,  1982) 

62 

IBLA 

274  (Mar.  15,  1982) 

1901-1908  — 

61 

IBLA 

381 

(Feb. 

17,  1982) 

62 

IBLA 

367  (Mar.  24,  1982) 

5814 

66 

IBLA 

307 

(Aug. 

24,  1982) 

1782(a) 


1782(b) 


1782(c) 


63  IBLA  23  (Mar.  26,  1982) 

63  IBLA  30  (Mar.  26,  1982) 

63  IBLA  172  (Apr.  8,  1982) 

63  IBLA  208  (Apr.  12,  1982) 

63  IBLA  330  (Apr.  28,  1982) 

64  IBLA  7 (May  4,  1982) 

64  IBLA  27  (May  6,  1982) 

64  IBLA  50  (May  6,  1982) 

64  IBLA  307  (June  8,  1982) 

65  IBLA  126  (June  28,  1982) 
65  IBLA  153  (June  29,  1982) 

65  IBLA  223  (July  9,  1982) 

66  IBLA  14  (July  23,  1982) 

66  IBLA  249  (Aug.  17,  1982) 
66  IBLA  287  (Aug.  19,  1982) 
66  IBLA  300  (Aug.  20,  1982) 

66  IBLA  340  (Aug.  26,  1982) 

67  IBLA  201  (Sept.  22,  1982) 
67  IBLA  207  (Sept.  22,  1982) 
67  IBLA  287  (Sept.  28,  1982) 

67  IBLA  340  (Oct.  5,  1982) 

68  IBLA  272  (Nov.  17,  1982) 
-61  IBLA  99  (Jan.  4,  1982) 

61  IBLA  124  (Jan.  15,  1982) 
61  IBLA  300  (Feb.  3,  1982) 

61  IBLA  387  (Feb.  18,  1982) 

62  IBLA  45  (Feb.  24,  1982) 

62  IBLA  153  (Mar.  5,  1982) 

62  IBLA  263  (Mar.  15,  1982) 

62  IBLA  319  (Mar.  22,  1982) 

63  IBLA  23  (Mar.  26,  1982) 

63  IBLA  30  (Mar.  26,  1982) 

63  IBLA  85  (Mar.  31,  1982) 

63  IBLA  165  (Apr.  6,  1982) 

63  IBLA  321  (Apr.  27,  1982) 

64  IBLA  50  (May  6,  1982) 

65  IBLA  84  (June  23,  1982) 

66  IBLA  282  (Aug.  19,  1982) 
66  IBLA  287  (Aug.  19,  1982) 

66  IBLA  340  (Aug.  26,  1982) 

67  IBLA  25  (Sept.  7,  1982) 

67  IBLA  124  (Sept.  16,  1982) 

68  IBLA  219  (Nov.  12,  1982) 

68  IBLA  262  (Nov.  17,  1982) 

69  IBLA  182  (Dec.  15,  1982) 
-61  IBLA  124  (Jan.  15,  1982) 

61  IBLA  300  (Feb.  3,  1982) 

62  IBLA  45  (Feb.  24,  1982) 

62  IBLA  263  (Mar.  15,  1982) 

62  IBLA  319  (Mar.  22,  1982) 

63  IBLA  85  (Mar.  31,  1982) 

63  IBLA  321  (Apr.  27,  1982) 

65  IBLA  84  (June  23,  1982) 

66  IBLA  282  (Aug.  19,  1982) 
68  IBLA  219  (Nov.  12,  1982) 

-61  IBLA  300  (Feb.  3,  1982) 

62  IBLA  263  (Mar.  15,  1982) 

63  IBLA  23  (Mar.  26,  1982) 

64  IBLA  27  (May  6,  1982) 

65  IBLA  126  (June  25,  1982) 
65  IBLA  153  (June  29,  1982) 
65  IBLA  223  (July  9,  1982) 


TITLE  44: 


sec. 


307 

1505 

1507 


1510 


- IBCA-1447-3-81 , 89  I.D.  92  (1982) 
-61  IBLA  149  (Jan.  18,  1982) 

-61  IBLA  99  (Jan.  4,  1982) 

61  IBLA  158  (Jan.  20,  1982) 

61  IBLA  185  (Jan.  26,  1982) 

62  IBLA  9 (Feb.  23,  1982) 

62  IBLA  13  (Feb.  23,  1982) 

62  IBLA  228  (Mar.  10,  1982) 

62  IBLA  260  (Mar.  15,  1982) 

62  IBLA  307  (Mar.  18,  1982) 

62  IBLA  378  (Mar.  24,  1982) 

62  IBLA  387  (Mar.  24,  1982) 

63  IBLA  5 (Mar.  25,  1982) 

63  IBLA  203  (Apr.  8,  1982) 

64  IBLA  1 (May  3,  1982) 

64  IBLA  104  (May  17,  1982) 

64  IBLA  234  (May  27,  1982) 

64  IBLA  297  (June  8,  1982) 

64  IBLA  313  (June  10,  1982) 

64  IBLA  383  (June  17,  1982) 

65  IBLA  67  (June  23,  1982) 

65  IBLA  72  (June  23,  1982) 

65  IBLA  114  (June  25,  1982) 

65  IBLA  175  (June  29,  1982) 

65  IBLA  274  (July  12,  1982) 

65  IBLA  277  (July  12,  1982) 

65  IBLA  361  (July  20,  1982) 

65  IBLA  363  (July  20,  1982) 

65  IBLA  387  (July  23,  1982) 

66  IBLA  31  (July  23,  1982) 

66  IBLA  212  (Aug.  16,  1982) 

67  IBLA  135  (Sept.  16,  1982) 

67  IBLA  177  (Sept.  21,  1982) 

67  IBLA  181  (Sept.  21,  1982) 

67  IBLA  242  (Sept.  24,  1982) 

67  IBLA  304,  89  I.D.  496  (1982) 

67  IBLA  370  (Oct.  8,  1982) 

69  IBLA  124  (Dec.  8,  1982) 

69  IBLA  135  (Dec.  8,  1982) 

69  IBLA  309  (Dec.  23,  1982) 

-61  IBLA  158  (Jan.  20,  1982) 

61  IBLA  185  (Jan.  26,  1982) 

62  IBLA  9 (Feb.  23,  1982) 

62  IBLA  13  (Feb.  23,  1982) 

62  IBLA  260  (Mar.  15,  1982) 

62  IBLA  307  (Mar.  18,  1982) 

62  IBLA  378  (Mar.  24,  1982) 

62  IBLA  387  (Mar.  24,  1982) 

63  IBLA  5 (Mar.  25,  1982) 

63  IBLA  203  (Apr.  8,  1982) 

64  IBLA  104  (May  17,  1982) 

64  IBLA  234  (May  27,  1982) 

64  IBLA  297  (June  8,  1982) 

64  IBLA  313  (June  10,  1982) 

65  IBLA  67  (June  23,  1982) 

65  IBLA  72  (June  23,  1982) 

65  IBLA  114  (June  25,  1982) 

65  IBLA  175  (June  29,  1982) 

65  IBLA  274  (July  12,  1982) 


CXLI 


TITLE  44: 
sec.  1510 


1515 


United  States  Codes 


(Continued) 

TITLE 

48: 

- cont'd  £5 

IBLA 

277 

(July  12,  1982) 

sec . 

34! 

62 

IBLA  187  (Mar.  9,  1982) 

65 

IBLA 

361 

(July  20,  1982) 

485  

— 67 

IBLA  380  (Oct.  8,  1982) 

65 

IBLA 

363 

(July  20,  1982) 

485  et  seq. 

— 7 

ANCAB  157,  89  I.D.  321  (1982) 

65 

IBLA 

387 

(July  23,  1982) 

66 

IBLA 

31  ( 

;july  23,  1982) 

TITLE 

49: 

67 

IBLA 

135 

(Sept.  16,  1982) 

67 

IBLA 

177 

(Sept.  21,  1982) 

sec . 

1(8) 

M- 

-36945,  89  I.D.  610  (1982) 

67 

IBLA 

181 

(Sept.  21,  1982) 

65(b)  

66 

IBLA  191  (Aug.  13,  1982) 

67 

IBLA 

370 

(Oct.  8,  1982) 

211-214  

— 7 

ANCAB  157,  89  I.D.  321  (1982) 

69 

IBLA 

124 

(Dec.  8,  1982) 

214 

7 

ANCAB  157,  89  I.D.  321  (1982) 

69 

IBLA 

135 

(Dec.  8,  1982) 

67 

IBLA  380  (Oct.  8,  1982) 

69 

IBLA 

309 

(Dec.  23,  1982) 

66 

IBLA 

212 

(Aug.  16,  1982) 

******** 


1 


ACCOUNTS 

(See  also  Fees,  Funds,  Payments — if  included  in 
this  Index.) 

FEES  AND  COMMISSIONS 

The  Bureau  of  Land  Management  may  properly  charge 
fees  for  special  recreation  permits  authorizing  commer- 
cial rafting  on  the  Rogue  River,  a designated  wild  and 
scenic  river,  under  sec.  4(c)  of  the  Land  and  Hater 
Conservation  Fund  Act,  16  U.S.C.  $ 4601-6a  (c) , and 
Departmental  regulations  at  43  CFR  Part  8372. 

Hhere,  on  appeal,  commercial  outfitters  protesting 
the  imposition  and  increase  of  special  recreation  per- 
mit fees  for  commercial  raft  trips  on  the  Rogue  River, 
fail  to  demonstrate  that  the  Bureau  of  Land  Manage- 
ment's actions  did  not  comport  with  its  regulations  or 
that  the  new  fee  levels  have  no  reasonable  basis  under 
the  regulations,  a decision  denying  the  protest  will  be 
affirmed. 

Departmental  regulations  at  43  CFR  Subpart  8372 
require  that,  when  the  Bureau  of  land  Management  issues 
special  recreation  permits  authorizing  use  of  special 
areas  such  as  a designated  wild  and  scenic  river,  fees 
must  be  charged  for  noncommercial  as  well  as  commercial 
users  engaging  in  the  same  activity,  except  to  the 
extent  that  a user  is  exempted  from  paying  fees  by 
43  CFR  8372.4  (d) . 

Roque  River  Outfitters  Ass'n,  Dave  Helfrich  River  Out- 
fitters, Inc.,  63  IBLA  373  (Apr.  30,  1982) 


PAYMENTS 

An  American  Express  money  order  is  not  an  accept- 
able form  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  43  CFR 
3112.2-2,  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

A bank  personal  money  order  is  an  acceptable  fora 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  43  CFR  3112.2-2. 

Maria  C.  Cawley,  John  J.  Cawley.  61  IBLA  205  (Jan.  26, 
1982) 


Hhere  an  application  is  drawn  first  in  a simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFR  3112.4-1  and  3112.6-1,  when 
the  applicant  submits  a payment  of  $60  within  the 
specified  time,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  time. 

J.  Gene  Everette.  68  IBLA  225  (Nov.  15,  1982) 


A Traveler's  Express  money  order,  purchased  at  a 
savings  and  loan  institution,  is  not  an  acceptable  form 
of  remittance  for  payment  of  the  filing  fee  accompany- 
ing an  oil  and  gas  lease  offer  under  43  CFR  3112.2-2 
(1981) , which  specifically  requires  that  where  remit- 
tance is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

Ellis  R . Ferguson.  69  IBLA  352  (Dec.  30,  1982) 


REFUHDS 

Hhere  a noncompetitive  oil  and  gas  lease  is  can- 
celed in  part  because  some  of  the  lands  were  already 


ACCCO  NTS — Continued 
REFUNDS — Continued 

patented,  the  Department  may  return  the  excess  rentals 
pursuant  to  the  repayment  provision  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

9 1734(c)  (1976).  However,  in  absence  of  statutory 

provisions,  no  interest  may  be  paid  by  the  Government 
on  such  refunds. 

Bomola  A.  Jarett.  63  IBLA  228  (Apr.  16,  1982) 

89  I.D.  207 


ACCRETION 

(See  also  Boundaries,  Public  Lands — if  included  in  this 

Index.) 

Hhere  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a navigable  river  and  the 
river  subsequently  returns  to  its  original  hanks, 
restoring  the  eroded  land  through  accretion,  title  to 
the  accreted  land  is  deemed  to  be  in  the  remote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 

Ralph  F.  Rosenbaum  et  al..  66  IBLA  374  (Aug.  30,  1982) 

89  I.D.  415 


ACQUIRED  LANES 

An  over-the-counter  oil  and  gas  lease  offer  for 
acquired  lands  will  be  rejected  when  the  lands 
requested  in  the  offer  were  formerly  included  in  a 
canceled  or  relinquished  lease,  a lease  which  auto- 
matically terminated  for  nonpayment  of  rental  or  a 
lease  which  expired  by  operation  of  law  at  the  end  of 
its  primary  term,  because  such  lands  may  be  leased  only 
in  accordance  with  the  simultaneous  filing  procedures 
of  43  CFR  Subpart  3112. 

Lowell  J,  Simons.  66  IBLA  338  (Aug.  26,  1982) 


Land  acquired  by  the  United  States  does  not  become 
public  land  by  the  sere  process  of  its  acquisition, 
and,  in  the  absence  of  specific  statutory  direction 
to  the  contrary,  is  not  open  for  location  of  reining 
claims  under  30  U.S.C.  9 22  (1976). 

Maurice  Duval.  Marianne  Duval.  68  IBLA  1 (Cct.  12, 

1982) 


ACT  OF  JULY  26.  1866 

Prior  tc  the  repeal  of  the  right-of-way  previsions 
of  the  Act  of  July  26,  1866,  14  Stat.  253,  as  amended. 
43  U.S.C.  5 661  (1976),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  constructing  such  improvements,  no  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  amended.  43  U.S.C. 

9 661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

Under  sec.  316  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1746  (1976),  the 
Secretary  of  the  Interior  has  discretionary  authority 
to  correct  an  error  in  a conveyance  document  when  the 
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ACT  OF  JULY  26.  1866 — Continued 

error  is  clearly  established  and  equitable  considera- 
tions dictate  that  relief  be  granted.  Where  a coapany 
establishes  that  it  acquired  a right-of-way  pursuant  to 
the  Act  of  July  26,  1866,  prior  to  the  repeal  of  the 
right-of-way  provisions  of  that  Act  by  the  Federal  Land 
Policy  and  Management  Act  of  1976,  a subsequent  interim 
conveyance  to  a Native  corporation  is  subject  to  that 
right-of-way,  and  where  the  conveyance  does  not  reflect 
that  fact,  the  Secretary  may  act  to  correct  that  error. 

Bumble  Bee  Seafoods.  Inc..  65  IBLA  391  (July  23,  1982) 


ACT  OF  FEBRUARY  8,  1887 

Sec.  4 of  the  General  Allotment  Act  cf  Feb.  8, 
1887,  as  amended.  25  U.S.C.  9 334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register ♦ 

Bary  Frances  Stiles  et  al..  64  IBLA  361  (June  16,  1982) 

Litha  Muriel  Bryant  Smith  et  al..  66  IBLA  150 
(Aug.  10,  1982) 

Wesley  Kenneth  Phillips.  Jr..  67  IBLA  168  (Sept.  21, 
19827 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Road  lands  in 
accordance  with  a perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4 of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reccnveyed  Coos  Bay  Wagon 
Road  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

Bary  Margaret  Wear  et  al. . 67  IBLA  8 (Sept.  1,  1982) 


ACT  OF  MARCH  3.  1891 

Although  sec.  7 of  the  Act  of  Mar.  3,  1891, 

43  U.S.C.  9 1165  (1976) , provides  for  issuance  of  a 
patent  to  an  entryman  upon  a lapse  of  2 years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interim  receipt  for  payment  of  a $10 
filing  fee  submitted  with  an  application  to  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  not  trigger 
that  statutory  mechanism. 

United  States  v.  Evelyn  H.  Bunch (On  Judicial  Remind) , 

64  IBLA  318  (June  10,  1982) 


ACT  CF  HABCB  3.  1891 — Continued 

Although  sec.  7 of  the  Act  of  Bar.  3,  1891, 

43  U.S.C.  $ 1165  (1976),  provides  for  issuance  cf  a 
patent  to  an  entryman  upon  a lapse  of  2 years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  cr 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 

When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interim  receipt  for  payment  cf  a $10 
filing  fee  submitted  with  an  application  to  purchase  a 
homesite  in  Alaska  does  not  trigger  that  statutory 
mechanism. 

United  States  v.  Gerald  H.  Iraniff  (On  Reconsideration) , 
65  IBLA  94  (June~237  1982) 


ACT  OF  FBBRUARY  28.  1899 

BLB  is  without  jurisdiction  to  consider  an  appli- 
cation for  the  lease  cf  public  land  near  or  adjacent  tc 
a hot  springs  where  the  land  is  within  a national  for- 
est and  the  Act  of  Feb.  28,  1899,  js  amended.  16  U.S.C. 
9 495  (1976) , vests  the  Secretary  of  Agriculture  with 
exclusive  jurisdiction  with  respect  to  the  issuance  cf 
such  leases. 

Donn  Hopkins.  68  IBLA  184  (Nov.  8,  1982) 


ACT  CF  SBPTBHBBR  19.  1914 

The  Act  of  Sept.  19,  1914  (38  Stat.  714),  a statu- 
tory withdrawal  of  certain  lands  from  the  operation  cf 
all  mineral  and  nonaineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  fcr 
the  reservation  of  such  lands  as  a water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
implication  through  enactment  of  the  Bineral  Leasing 
Act  of  Feb.  25,  1920,  30  U.S.C.  9 181  (1976). 

Kenneth  F.  Cummpngs.  62  IBLA  206  (Bar.  10,  1982) 


ACT  CF  BCVBCEBR  9.  1921 

A mining  claim  located  on  lands  subject  tc  a valid, 
ongoing,  and  preexisting  material  site  granted  pursuant 
to  the  Federal  Highway  Act  of  Nov.  9,  1921,  23  U.S.C. 

9 18  (1946),  now  the  Federal  Aid  Highway  Act,  23  U.S.C. 

9 317  (1976),  is  null  and  void  at  initio. 

Ralph  Bemmott.  61  IELA  116  (Jan.  6,  1982) 


ACT  CF  HAY  21.  1930 

Lands  under  reservoir  rights-of-way  may  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  cf 
Hay  21,  193C,  30  U.S.C.  99  301-306  (1976).  Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  ambit  of  the  640-acre  limita- 
tion set  forth  at  43  CFR  3110.1-3  (a).  However,  a lease 
offer,  which  does  net  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  abcut  11C 
acres,  is  properly  rejected  in  the  exercise  of  the 
Secretary's  d iscreticnar y authority,  and  must  be 
rejected  as  a matter  of  law  when  the  offeror  is  net  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

Curtis  Wheeler . 62  IELA  384  (Bar.  24,  1982) 
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ICT  OF  flU  1930— Continued 

Lands  under  a railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Bar.  3,  1875,  18  Stat.  482,  are  not 
properly  leased  under  the  Hineral  Leasing  Act  of  1920, 
30  U.S.C.  % 181  (1976),  but  instead  Bust  be  leased 
under  the  exclusive  authority  of  the  Act  of  Hay  21, 
1930,  30  O.S.C.  44  301-306  (1976),  and  43  CrB 
3100.0-3 (d) (1) . 

An  oil  and  gas  lease  issued  under  the  Hineral 
Leasing  Act  of  1920  does  not  include  the  oil  and  gas 
deposits  underlying  a railroad  right-of-way,  which 
crosses  the  leased  tract,  even  though  the  lease  does 
not  expressly  except  such  deposits  from  its  coverage. 

Chanplin  Petroleua  Co..  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


A£I-fi£-l£BIL-23x-123j 

A decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  O.S.C.  « 154  (1976) , for  restora- 
tion of  lands  within  a reclaaation  withdrawal  to  aineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

Joe  Ashburn.  66  IBLA  328  (Aug.  25,  1982) 


iCl_fil_iflGfl51_28J_J9i7 

Hhere  Congress  has  authorized  the  Secretary  to 
adninister  reconveyed  Coos  Bay  Hagon  Road  lands  in 
accordance  with  a perpetual  tinber  yield  policy,  and 
where  the  Secretary  classified  then  as  tiaber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  weaning  of  sec.  4 of  the 
General  Allotaent  Act  and  are  not  available  for  Indian 
allotaent. 

Onder  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Hagon 
Road  lands  as  suitable  for  Indian  allotnents  under  the 
General  Allotaent  Act. 

Harv  Haroaret  Hear  et  al..  67  IBLA  8 (Sept.  1,  1982) 


ACT  QF  APGOST  11.  1955 

Lands  covered  by  a preliainary  perait  of  a pro- 
spective licensee  for  a power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Connissicn  and  is  in 
its  initial  tera,  are  not  open  to  aineral  location.  A 
aining  claia  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Power  Act, 

16  O.S.C.  » 818  (1976) . 

Jaaes  H.  Cosgrove.  61  IBLA  376  (Feb.  17,  1982) 


ACT_0F_HAB£H_6i_!958 

Hhere  land  has  been  segregated  fron  all  forms  of 
disposition  under  the  public  land  laws  pursuant  to  an 
Act  of  Congress,  the  lands  are  "otherwise  appropriated" 
within  the  aeaning  of  sec.  4 of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Gary  Lester  Gray.  Grace  Harie  Ravfield  Gray.  67  IBLA 
184  (Sept.  22,  1982) 


ACT  CF  SBPTBBBBB  26.  1961 

Hhere  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force,  and  thereby  segregated  them  from  all  forms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  aeaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  for 
Indian  allotaent. 

The  Secretary  is  without  authority  to  classify 
lands  withdrawn  for  Beilis  Air  Force  Ease  by  Congress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotaents  under  sec.  4 of  the  General  Allotaent  Act. 

Lewis  Cuentin  Garver.  67  IBLA  140  (Sept.  16,  1962) 


ACT  CF  SBPTBBBBB  19.  1964 

Sec.  4 of  the  General  Allotment  Act  of  Feb.  6, 
1887,  as  amended.  25  O.S.C.  § 334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  tc 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Harv  Frances  Stiles  et  al..  64  I E LA  361  (June  16,  1982) 

Litha  Huriel  Bryant  Smith  et  al..  66  IBLA  150 
(Aug.  10,  1982) 

Heslev  Kenneth  Philips.  Jr..  67  IBLA  168  (Sept.  21, 
1982) 


ACT  CF  OCTOBER  8.  1964 

The  national  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  cr 
withholding  cf  consent  by  the  Service  for  a mineral 
lease  on  National  Park  Service  lands. 

A decision  to  reject  aD  application  for  a aineral 
lease  within  the  Lake  Head  National  Recreation  Area 
will  be  sustained  in  the  absence  of  a showing  that  the 
authorized  officer  acted  unreasonably  in  rejecting  the 
lease  for  reascns  relating  to  the  protection  cf  envi- 
ronmental and  cultural  values. 

Edward  Seqqerson.  Jr..  67  IBLA  189  (Sept.  22,  1982) 


ACT  CF  DBCEHEEB  24.  1970 

Secretary  of  Interior  has  authority  under  Gee- 
thermal  Steam  Act,  30  U.S.C.  44  1002-1003  (1976),  and 
implementi  ng  regulaticns,  43  CFP  3220.6(c),  tc  reject 
bids  submitted  at  ccmpetitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dcllar 
amount. 

California  Energy  Co..  63  IBLA  159  (Apr.  6,  1982) 


The  Secretary  cf  the  Interior  has  authority  under 
Geothermal  Steam  Act.  30  U.S.C.  44  1002-1003  (1S76). 
and  Departmental  regulation,  43  CFR  3220.6(c),  tc 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a rational  basis  fer 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 


On  appeal  from  a BLH  decision  rejecting  an 
offeror's  ccmpetitive  bid  for  a geothermal  lease  cr 
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ACT  OF  DECEMBER  24,  1970 — Continued 


ADMINISTRATIVE  AUTHORITY — Continued 


the  basis  of  Geological  Survey’s  valuation  of  the 
tract  sought  to  be  leased , the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.  In  the  absence  of 
such  a showing,  BLM  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

Shaw  Resources.  Inc. , 66  IBLA  57  (July  29,  1982) 


ACT  OF  SEPTEMBER  28,  1976 

In  order  for  mining  claims  located  in  the  Hount 
McKinley  National  Park  to  be  valid,  a discovery  of  a 
valuable  mineral  deposit  must  be  shown  to  have  existed 
prior  to  Sept.  28,  1976,  the  date  lands  in  this  park 
were  withdrawn  from  mineral  entry  by  the  Act  of 
Sept.  28,  1976,  as  well  as  on  the  date  of  the  admin- 
istrative hearing. 

United  States  v.  Alaska  Limestone  Corp..  66  IBLA  316 
(Aug.  25,  1982)' 


ACT  OF  APRIL  3,  1980 

Sec.  7 (c)  of  the  Paiute  Indian  Tribe  of  Utah  Res- 
toration Act  of  1980,  25  U.S.C.  § 761  et  sea.  (Supp.  IV 
1980),  contains  the  phrase  ’’available  public. . .lands" 
which  must  be  construed  as  those  lands  administered  by 
the  Bin  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  cr  reserved. 

National  Forest  lands  are  not  "available  public... 
lands."  As  such,  they  are  not  intended  by  Congress  to 
be  included  within  the  Paiute’s  proposed  reservation 
enlargement  plan  under  the  Paiute  Restoration  Act. 

Proposed  Paiute  Restoration  Plan.  B-36944  (Hay  7,  1982) 

89  I.E.  403 


GENERALLY — Continued 


Department  of  the  Interior,  as  an  agency  cf  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pre- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 


62  IBLA  1«6  (Bar.  5,  1982) 


Old  Hundred  Gold  Mining  Co..  63  IBLA  56  (Bar.  30,  1982) 


Olive  B.  Stir  land . 65  IBLA  363  (July  20,  1982) 


The  Secretary  cf  the  Interior  has  beeD  authorized 
by  the  Federal  Land  Eolicy  and  Management  Act  cf  1976, 
43  U.S.C.  § 1740  (1976) , to  "promulgate  rules  and 
regulations  to  carry  out"  its  purposes.  The  regula- 
tions providing  for  the  conclusive  presumption  of 
mining  claim  abandonment  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  cf 
FLPEA , 43  U.S.C.  $ 1744  (1976).  The  statutory  presump- 
tion of  abandonment  operates  as  a matter  of  law,  and  no 
administrative  involvement,  including  issuance  c£  regu- 
lations, would  be  necessary  to  its  operation. 

The  Department  of  the  Interior,  as  an  agency  cf 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a statute  enacted 
by  Congress  is  constitutional. 

Virginia  Hhjte,  62  IBLA  215  (Bar.  10,  1982) 


The  Department  cf  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Eolicy  and 
Management  Act  of  1976  are  constitutional. 


Sidney  c.  Smith.  62  IBLA  370  (Mar.  24,  1982) 


ADMINISTRATIVE  AUTHORITY 

(See  also  Delegation  of  Authority,  Federal  Employees  6 
Officers,  Secretary  of  the  Interior — if  included  in  this 
Index.) 

GENERALLY 

Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Robert  Wright.  61  IBLA  158  (Jan.  20,  1982) 

Dale  I.  Patchen,  Guy  W.  Patchen.  61  IBLA  185  (Jan.  26, 

1982) 

William  J.  McGrath,  62  IBLA  110  (Mar.  2,  1982) 

Floyd  E.  Benton.  62  IBLA  243  (Bar.  15,  1902) 


Gold  Reserve  Mining.  Inc..  63  IBLA  266  (Apr.  19,  1982) 


Where  the  entire  mineral  estate  underlying  all  cr 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  terminology  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Management  let 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  cf  such  lands  in  designated  wilderness 
study  areas  is  error. 


Santa  Fe  Pacific  Railroad  Co..  64  IBLA  27  (Bay  6,  1982) 


Like  other  entities  of  the  executive  branch  of 
the  Federal  Government,  the  Board  of  Land  Appeals  is 

not  empowered  to  adjudicate  the  constitutionality  of  a A Bureau  of  Land  Management  instruction  memorandum 

statute.  That  is  the  province  of  the  judicial  system.  is  merely  a document  for  internal  use  by  ELB  employees. 

Such  documents  are  not  regulations  and  have  no  legal 
force  or  elfect. 


David  and  Bojlrdon  Doremus,  61  IBLA  367  (Feb.  17 
1982) 


jLBilgJ-StatgS-j^Sajceg.fgDtgflitg.CgEIs.ct.al,.  6t)  IBLA 
183  (flay  27,  1982)  89  I.D.  262 
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ADMINISTRATIVE  AUTHORITY — Continued 
GENERALLY — Continued 

The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  a statute  enacted  by 
Congress  is  constitutional. 

Dnited  States  v.  Imperial  Gold. IncA,  64  IBLA  241 

Itlay  28,  1982) 

Tesoro  Petroleum  Corp. . 65  IBLA  99  (June  24,  1982) 

L.  L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  the  Federal  Land 
Policy  and  Management  Act  of  1976  is  constitutional. 

Madison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 


A cooperative  agreement  for  the  private  mainte- 
nance of  livestock  under  the  protection  of  the  Wild 
Free-Roaming  Horses  and  Burros  Act  may  be  summarily 
canceled  by  the  Bureau  of  Land  Management  upon  good  and 
sufficient  evidence  that  the  terms  of  the  agreement 
have  been  violated  by  depriving  the  animals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  them 
to  inhumane  treatment.  The  deteriorating  condition  of 
the  animals  themselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  good  and 
sufficient  evidence,  and  the  decision  to  cancel  will  be 
affirmed  in  the  absence  of  a showing  that  pursuasive 
countervailing  evidence  exists. 

Dennis  Turnirseed.  66  IBLA  63  (July  29,  1982) 


The  Board  of  Land  Appeals  must  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLM's  noncompliance  therewith. 

Susan  Delies  et  al..  66  IBLA  407  (Aug.  31,  1982) 


The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  or  by 
laches,  neglect  of  duty,  failure  to  act,  cr  delays  in 
the  performance  of  their  duties. 

Maurice  Duval.  Marianne  Duval.  68  IBLA  1 (Oct.  12, 
1982) 


The  Board  of  Land  Appeals  must  defer  to  the  Secre- 
tary's decision  to  approve  the  granting  of  a contract, 
where  such  approval  implicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  compliance  with  the  National  Environ- 
mental Protection  Act  of  1969,  42  U.S.C.  54  4321-4361 
(1976) . The  Board  has  no  jurisdictional  authority  to 
entertain  appeals  concerning  matters  covered  by  the 
Secretarial  action  except  in  the  limited  circumstance 
where  the  appellant's  object  clearly  is  to  show  BLM's 
noncompliance  therewith. 

Dcnald_Pa2,  68  IBLA  26  (Oct.  21,  1982) 


ADMINISTRATIVE  AUTHORITY — Continued 
GENERALLY — Continued 

Established  and  longstanding  Departmental  inter- 
pretations relating  to  issuance  of  oil  and  gas  leases 
are  binding  on  all  Departmental  employees  until  such 
tine  as  they  are  changed  by  competent  authority. 

Chanclin  Petroleum  Co..  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


Bhen  the  Secretary  changes  his  construction  cf  an 
ambiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  cnly, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Affiliates  S coal  Leasing.  H-36945  (Dec.  6, 

1982)  “ 89  I.D.  610 


BSTCPPEL 

Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a misrepre- 
sentation of  material  fact  upon  which  a person  was  led 
to  rely  to  his  or  her  ultimate  detriment. 

Arpee  Jones  et  al..  61  IELA  149  (Jan.  18,  1982) 


The  erroneous  opinion  or  information  of  a Federal 
officer,  agent  or  employee  cannot  operate  to  vest  any 
right  not  authorized  by  law. 

George  L.  Hawkins.  Wallace  G.  jjeatjj,  66  IBLA  39C 
~(Aug.~31,  1982) 


LACHES 

The  authority  cf  the  Dnited  States  to  enforce  a 
public  right  cr  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  cr  by 
their  laches,  neglect  of  duty,  failure  to  act,  cr 
delays  in  the  performance  of  their  duties. 

Otav  Mining  Co..  62  IBLA  166  (Mar.  8,  1982) 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  cf  its 
officers,  ncr  by  applicant's  reliance  on  alleged  aisin- 
formation  by  Departmental  employees.  Nor  is  ELM  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  bis  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a third  party. 

Robert  W.  Myers.  63  IELA  100  (Mar.  31,  1982) 


The  authority  of  the  United  States  to  enforce  a 
public  right  cr  protect  a public  interest  is  net 
vitiated  or  lost  by  acquiescence  of  its  officers  cr 
by  their  laches,  neglect  of  duty,  failure  to  act,  cr 
delays  in  the  performance  of  their  duties,  nor  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  cr  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  net  authorized  by 
law. 


Virgil  V.  Peterson.  66  IBLA  156  (Aug.  10,  1982) 
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ADMINISTRATIVE  AUTHORITY — Continued 
LACHES — Continued 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  cr  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Dennis  M.  Joy.  66  IBLA  260  (Aug.  17,  1982) 


ADMINISTRATIVE  PRACTICE 

Bhere  a protestant  against  the  issuance  of  an  oil 
and  gas  lease  supports  his  allegations  that  the  lease 
offer  is  not  qualified  with  sufficient  evidence  to 
warrant  further  inquiry  or  investigation  by  BLM,  the 
protest  should  not  be  summarily  dismissed  for  failure 
of  the  protestant  to  sake  positive  proof  of  his  allega- 
tions. Instead,  the  protest  should  be  adjudicated  on 
its  merits  after  all  available  information  has  been 
developed . 

Patricia  C,  Alker.  62  IBLA  150  (Mar.  5,  1982) 


Bhere  a protest  filed  against  the  issuance  of  an 
oil  and  gas  lease  alleges  several  specific  reasons  why 
the  lease  should  not  issue,  and  BLH  dismisses  the  pro- 
test after  due  consideration  of  the  reasons  recited, 
and  on  appeal  froa  such  dismissal  the  protestant  raises 
additional  arguments  and  issues,  the  Board  of  Land 
Appeals  need  not  adjudicate  the  issues  raised  for  the 
first  time  on  appeal,  but  may  confine  its  review  to  the 
Merits  of  those  matters  addressed  in  the  decision  which 
is  the  subject  of  the  appeal. 

Hear?  A,  Alker,  62  IBLA  211  (Mar.  10,  1982) 

Bent?  Cranston.  67  IBLA  3 6 (Oct.  7,  1982) 


ihere  subsequent  to  the  approval  by  the  Department 
of  an  assignment  of  interests  in  an  oil  and  gas  lease 
at  the  request  of  the  assignee  it  appears  that  there  is 
such  a dispute  between  the  parties  as  to  the  intent  and 
purpose  of  the  assignment  instruient  that,  had  the 
Department  known  of  the  dispute  it  would  not  have  acted 
on  the  purported  assignment  until  the  dispute  between 
the  parties  had  been  resolved  by  the  courts  or  the  par- 
ties themselves,  the  Departaent  will  not  rescind  the 
approval  but  will  not  approve  further  assignments  of 
rights  steaming  froa  the  disputed  assignment  or  permit 
drilling  by  any  one  claiming  operating  rights  deriving 
froa  the  disputed  assignments  for  a period  of  tiae 
sufficient  to  permit  the  parties  a chance  to  settle 
their  dispute  by  agreement  or  litigation. 

Otah  Gas  6 Oil  <;orp. . 64  IBLA  254  (June  2,  1982) 


ihere  certain  instruments  are  required  by  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  D.S.C.  * 1744  (1976),  to  be  filed  with  the  proper 
office  of  BLM  prior  to  Dec.  31  of  any  year,  and  where 
the  BLM  office  is  not  open  on  Dec.  30,  the  filing  of 
the  instruments  on  Jan.  2,  the  next  date  the  BLM  office 
is  open,  is  deemed  timely  compliance  with  the  filing 
requirements  of  PLPBA. 

Buttes  Resources  Co. , 65  IBLA  178  (June  29,  1982) 


ADMINISTRATIVE  PRACTICE — Continued 

Upon  assuming  jurisdiction  of  an  appeal,  the  Ecard 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  in  making  a decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

R.  Jav  Kidd.  66  IBLA  71  (July  29,  1982) 


Where  a unit  agreement  approved  by  the  Department 
provides  that  where  a leased  tract  committed  to  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a new  lease  within  6 months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
right  to  lease  such  lands  within  a participating  area 
in  the  unit  and  to  have  agreed,  in  consideration  cf 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  ty  the  relinquishment. 
The  United  States  is  considered  to  he  the  "fee  owner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 

Belco  Development  Corn,.  66  IELA  134  (Aug.  10,  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  cf  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  advexse  party  within  certain  time  limits 
(subject  to  extension).  Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  he  briefed  at 
that  time  because,  as  a general  rule,  the  Ecard  does 
not  issue  interlocutory  decisions  on  issues  which  axe 
not  dispositive  cf  the  appeal. 

Renewable, Energy, _ I jc„  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


Established  and  longstanding  Departmental  inter- 
pretations relating  to  issuance  of  oil  and  gas  leases 
are  binding  cn  all  Departmental  employees  until  such 
time  as  they  are  changed  by  competent  authority. 

Cfaaaplin  Petroleum  Co..  68  IBLA  142  (Cot.  29,  1982) 

' 89  I. I.  561 


(See  also  Appeals,  Confidential  Information,  Contests  6 
Protests,  Bearings,  Judicial  Review,  Public  Records, 
Regulations,  Rules  of  Practice— if  included  in  this 
Index. ) 

GENERALLY 

Ultimate  control  of  the  disposition  of  public 
lands  and  resources  belongs  to  Congress,  and  the 
responsibility  of  the  Interior  Departaent  is  tc 
administer  them  in  accordance  with  the  dictates  cf  the 
legislative  branch.  The  Board  is  obliged  to  affirm 
BLH 's  declaration  of  mining  claim  abandonment  and 
voidance,  irrespective  cf  appellant's  argument  that 
such  result  is  contrary  to  other  policies  legislated  ty 
Congress,  where  appellant  has  not  complied  with  the 
clear  requirements  of  the  FLPHA  recordation  provision. 

R.  C.  Wilcox.  63  IBLA  19  (Mar.  26,  1982) 


A decision  of  a district  manager  involving  the 
exercise  of  administrative  discretion  in  the  fulfill- 
ment of  the  purposes  of  the  Taylor  Grazing  Act, 

43  U.S.C.  % 315a  (1976),  will  be  affirmed  where  there 
is  a rational  basis  for  the  action,  and  where  appellant 


7 
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has  not  shown  by  a preponderance  of  the  evidence  that 
the  action  was  arbitrary  or  capricious. 

Irthur  J.  Cook  (Appellant),  Bureau  of  Land  Banageaent 
(Bespondent) , Daniel  Bussell  (Intervener).  64  XBL A 
293  (June  7,  1982) 


A notice  of  appeal  aust  be  filed  within  30  days 
after  appellant  is  served  with  the  decision  froa  which 
he  is  appealing.  Hhen  a party  does  not  appeal,  the 
doctrine  of  adainistrative  finality,  the  adainistrati ve 
equivalent  of  res  judicata,  generally  bars  considera- 
tion of  the  saie  issue  in  a later  appeal. 

Tiruil  7.  Peterson.  66  IBLA  156  (Aug.  10,  1982) 


Substitution  of  Adainistrative  Law  Judges  after 
an  adainistrative  hearing  does  not  render  invalid  a 
decision  or  order  based  on  the  hearing. 

United  States  v.  Perrv  L.  Jones.  Chet  C ■ Smith , 

67  IBLA  225  (Sept.  23,  1982) 


Hhen  the  Secretary  changes  his  construction  of  an 
aabiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Bailroad  Affiliates  6 Coal  Leasing.  H-36945  (Bee.  6, 

1982)  “ 89  I.B.  610 


Any  docuaent  which  is  sent  by  certified  nail  to  an 
individual  at  his  record  address  is  considered  to  have 
been  served  at  the  tine  of  return  by  the  Postal  Service 
of  the  undelivered  certified  letter,  such  constructive 
service  being  equivalent  in  legal  effect  to  actual  ser- 
vice of  the  docuaent. 

Although  the  Postal  Service  is  the  agent  of  BLB 
to  deliver  written  coaaunications  to  the  address  of 
record  of  an  applicant,  where  the  applicant  changes  his 
address  giving  notice  only  to  the  Postal  Service  and 
not  to  BLM , the  Postal  Service  then  becones  the  agent 
for  the  applicant  who  aust  bear  the  responsibility  and 
consequence  for  failure  of  the  Postal  Service  to  prop- 
erly deliver  sail  froa  BLH  to  the  changed  address, 
where  the  nail  was  originally  properly  dispatched  to 
the  address  of  record  of  the  applicant. 

Prank  C.  Lytle.  III.  69  IBLA  210  (Dec.  16,  1982) 


ADJUDICATION 

Although  at  conon  law,  abandonaent  of  a aining 
claia  can  be  established  only  by  evidence  deaonstra- 
ting  that  it  was  the  clainant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Banageaent  Act  of  1976  (43  U.S.C.  4 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  clain- 
ant  to  show  that  the  claia  has  not  been  abandoned  by 
his  coapliance  with  the  Act's  requireaents,  and  any 
failure  of  coapliance  produces  a conclusive  presuaption 
of  abandonaent.  Accordingly,  extraneous  evidence  that 
a claiaant  intended  not  to  abandon  his  claia  aay  not  be 
considered  in  such  cases. 

Javne  A.  HcHargue.  61  IBLA  163  (Jan.  25,  1982) 

Jia  B.  Koonce.  62  IBLA  9 (Feb.  23,  1982) 

Amin  P.  Kanzler.  62  IBLA  224  (Bar.  10,  1982) 


ADHIHISTBATIVE  PROCEDURE-- Contjn u e d 

ADJUDICATION — Continued 

Sidney  C.  Saith.  62  IBLA  378  (Bar.  24,  1982) 

Thoaas  G.  Bason  et  al..  64  IBLA  104  (Bay  17,  1982) 

Vienna  Silver  Hines  Co..  Inc..  67  IELA  130  (Sept.  16, 
1982) 

John  Heston.  68  IELA  206  (Nov.  10,  1982) 

Helvin  Bradshaw.  68  IBLA  390  (Nov.  23,  1982) 


In  enacting  the  Federal  Land  Policy  and  Banageaent 
Act  of  1976  (43  U.S.C.  4 1744  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claiaant  to  shew  that 
the  claia  has  not  been  abandoned  by  his  coapliance  with 
the  Act's  requireaents,  and  any  failure  of  coapliance 
produces  a conclusive  presuaption  of  abandonaent. 

Lqy  lokUB.  62  IBLA  27  (Feb.  24,  1982) 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  froa  a wilderness  study  area 
oust  show-  that  the  decision  appealed  was  preaised 
either  on  a clear  error  of  law  or  a deacnstrable  errer 
of  fact. 

Bolter  Cil  Cc..  62  IBLA  274  (Bar.  15,  1982) 

John  B.  Black  et  al..  63  IBLA  165  (Apr.  6,  1982) 


An  application  for  a Native  allotaent  Bust  be 
rejected  if  the  alleged  use  and  occupancy  coaoenced 
after  the  tine  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Native  allotaent 
applicant  alleges  use  and  occupancy  prior  tc  the  filing 
of  a state  selecticn  application,  it  is  improper  tc 
reject  his  application  without  affording  hi®  notice  and 
opportunity  for  a hearing,  and  ELH  aust  initiate  con- 
test proceedings  against  the  application.  The  State  cf 
Alaska  aust  be  given  an  opportunity  tc  participate  as  a 
party  to  such  contest. 

Victor  A.  Anahcnak  (Cn  Reconsideration) . 64  IELI  289 
"(June  4,  1982) 


An  application  for  a Native  allotaent  Bust  be 
rejected  if  the  alleged  use  and  occupancy  consented 
after  the  tine  that  a State  selecticn  application  was 
filed  for  the  land. 

Bjllian  B.  Tennyscn,  Jr..  66  IBIA  38  (July  23,  1962) 


The  extent  to  which  ongoing  activities  outside  cf 
a wilderness  study  area  are  iapinging  upon  adjacent 
areas  inside  a wilderness  study  area  so  as  tc  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  deter ainaticn  during  the  inventory  process  cf 
the  wilderness  pregram;  the  effect  cf  future  cr  peten- 
tial  activities  is  properly  analyzed  in  the  study  phase. 

Kennecott  Cere..  66  IELA  249  (Aug.  17,  1982) 


An  application  for  a Native  allotaent  Bust  be 
rejected  if  the  alleged  use  and  occupancy  couaenced 
after  the  tine  that  a state  selecticn  application  was 
filed  for  the  land.  Eut  where  the  Native  allotaent 
applicant  alleges  use  and  occupancy  prior  tc  the  filing 
of  a state  selection  application,  it  is  improper  tc 
reject  bis  application  without  affording  him  notice  and 
opportunity  for  a hearing,  and  BIB  must  initiate  con- 
test proceedings  against  the  application.  The  State  cf 
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Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

If  BLH  determines  that  a Native  allotment  applica- 
tion that  conflicts  with  a state  selection  application 
may  be  allowed  without  a Government  contest  against  the 
Native  allotment  applicant,  it  must  notify  the  State  of 
Alaska  of  this  determination.  Upon  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  remedies. 
It  may  initiate  a private  contest  within  the  time  period 
prescribed  in  the  notice,  or  it  may  appeal  the  decision 
of  BLM,  after  it  becomes  final,  to  this  Board.  If  the 
Board  concludes  that  the  Native's  application  is  defi- 
cient, it  will  order  the  initiation  of  a Government 
contest.  But  if  it  finds  the  allotment  application 
acceptable,  it  will  order  the  issuance  of  a patent,  if 
all  else  be  regular. 

Mary  A.  A.  Aspjnwall  ton  Reconsideration) , 66  IBLA  367 
(Aug.  27,” 1982) 


ADMINISTRATIVE  LAW  JUDGES 

Substitution  of  Administrative  Law  Judges  after 
an  administrative  hearing  does  not  render  invalid  a 
decision  or  order  based  on  the  hearing. 

In  order  to  sustain  a charge  that  an  Administra- 
tive Law  Judge  should  be  disqualified  or  his  decision 
set  aside  because  of  bias,  a substantial  showing  of 
personal  bias  must  be  made.  An  assumption  that  he 
might  be  predisposed  in  favor  of  the  Government  is  not 
sufficient. 

Onited_States_v._Pe^_^_  Jones  A_Chgt_C._Sj5itli, 

67  IBLA  225  (Sept.  23,  1982) 


It  is  not  reversible  error  for  an  Administrative 
Law  Judge  to  supplement  the  record  by  receiving  evi- 
dence after  the  close  of  the  hearing  in  order  to  render 
a fully  informed  initial  decision,  where  the  party 
objecting  to  the  admission  of  the  additional  evidence 
is  given  an  opportunity  to  comment  on  and  challenge 
such  evidence. 

United  States  v.  Victor  Material  Co..  67  IBLA  279 
(Sept.  28,  1982) 


An  Administrative  Law  Judge  has  the  authority  to 
permit  the  use  of  interrogatories  and  requests  for 
production  of  documents  in  a Government  mining  contest. 

United  States  v.  Pi 1 1 s bur g h_P ac if  ic_Co_.  , 68  IBLA  392 
(Nov.  22,  1982)  “ 89  I.D.  586 


ADMINISTRATIVE  PROCEDURE  ACT 

Sec.  310  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  93  U.S.C.  § 1790  (1976),  does  not  require 
that  the  policy  and  procedures  of  the  Wilderness  Inven- 
tory Handbook  be  promulgated  as  rules  and  regulations 
pursuant  to  sec.  4 of  the  Administrative  Procedure  Act, 
5 U.S.C.  § 553  (1976) . 

Ke n neco t t_CqrpJ. , 66  IBLA  249  (Aug.  17,  1982) 


ADMINISTRATIVE  PROCSCDBE— Continued 
ADMINISTRATIVE  REVIEW 

An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  fron  a wilderness  study  area 
nust  shew  that  the  decision  appealed  was  prenised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Wolter  Oil  CO..  62  IBLA  274  (Mar.  15,  1982) 

John  W.  Black  et  al..  63  IBLA  165  (Apr.  6,  1982) 


The  characterization  of  a decision  as  "discretion- 
ary" is  a legal  conclusion  and  the  product  cf  a legal 
analysis. 

The  Board  of  Indian  Appeals  is  bound  by  statutes, 
regulations,  case  law,  and  principles  of  judicial  self- 
restraint  not  to  interfere  with  substantive  decisions 
of  the  81 A issued  under  its  discretionary  authority. 

JS3J£— §1^— 

TUlA  2CT" Har  . 30 „ 1982)  89  I.c7~132 


Where  several  ELM  decisions  declaring  appellant's 
aining  claims  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (B-952),"  and  appellant's  notice  cf 
appeal  specifically  applied  to  BLM  decisions  bearing 
that  reference  number,  the  notice  of  appeal  was  effec- 
tive, and  BLH  incorrectly  and  prenaturely  closed  the 
file  of  one  claim  that  BLH  decided  was  not  covered  by 
the  notice  of  appeal. 

D.  F.  Colson,  63  IELA  221  (Apr.  15,  1982) 


Where  an  individual,  named  as  an  adverse  party 
in  a proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  given  the 
opportunity  to  participate  in  the  proceeding  but  fails 
to  do  so,  the  matter  becomes  res  judicata  upon  the  ren- 
dering of  the  Board's  decision  and  the  party  may  net 
subsequently  challenge  the  decision  in  a new  appeal 
before  the  Board  from  the  Bureau  of  Land  Hanagexect's 
ministerial  action  implementing  the  decision. 

aiA_Iec kl a_ Pr^ductio ns^Jnc.  , 63  IBLA  357 
(Apr.  29,  1982) 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  dismiss- 
ing an  appeal  from  the  ELM  District  Manager's  rejection 
of  appellant's  grazing  application,  and  appellant  has 
made  no  showing  that  the  decision  is  in  error,  the 
decision  may  be  adopted  by  the  Board  of  LaDd  Appeals 
and  affirmed. 

John  Espil.  65  IBLA  231  (July  9,  1982) 


The  extent  to  which  ongoing  activities  outside  cf 
a wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  prccess  cf 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Kennecott  Cert,.  66  IELA  249  (Aug.  17,  1982) 
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ADMINISTRATIVE  REVIEW — Continued 

Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  affirm- 
ing the  BLH  District  Manager's  decision  requiring 
appellant  to  maintain  a drift  fence  on  public  land 
within  his  grazing  area,  and  appellant  has  made  no 
showing  that  the  decision  is  in  error,  the  decision 
will  be  affirmed. 

John  J.  Case?.  66  IB LA  332  (Aug.  26,  1982) 


BORDEN  OF  PROOF 

When  the  Government  contests  a mining  claim  on 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  Where  a Government  mineral  examiner  testifies 
that  he  has  examined  a claim  and  found  the  quantity 
of  minerals  insufficient  to  support  a finding  of  dis- 
covery, a prima  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a preponderance  of  the  evidence  that  a 
discovery  has  been  made.  Government  mineral  exam- 
iners are  not  required  to  perform  discovery  work  for 
a claimant  or  to  explore  beyond  a claimant's  workings. 

Onited  States  v.  Brnest  C.  Downs  and  Goldfield  Deep 
Bines  Co.  of  Nevada.  61  IBLA  251  (Jan.  29,  1982) 


A decision  of  the  State  Director  designating  an 
inventory  unit  as  a wilderness  study  area  will  not  be 
disturbed  on  appeal  where  the  appellant  fails  to  meet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  Sore  than  mere  disagree- 
ment with  BLN's  conclusion  is  required  to  reverse  its 
decisions  or  place  a factual  matter  at  issue. 

L.  J.  Cornelius.  61  IBLA  279  (Feb.  2,  1982) 


A mining  claimant  appealing  a BLH  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  BLH  for  the 
year  in  question.  That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.  If  the  burden  of  proof  is 
not  carried,  the  presumptions  of  FLPSA  remain  operative. 

Bona Id  R.  Atkins,  61  IBLA  364  (Feb.  16,  1982) 


A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

flagaaa-g£-fcaBd_flaB3gei£Bl-v^-Baagj..lMel-Baj£Ax-lP£a. . 

62  IBLA  55  (Feb.  25,  1982) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 


ADMINISTRATIVE  PRCCECDRE — Con t i n u e d 
BURDEN  CF  PROOF — Continued 

The  Board  cannot  decide  cases  simply  on  evidence 
from  previous  unrelated  cases  showing  BLB's  fallibility. 
There  is  an  established  legal  presumption,  which  may  he 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.  That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLB's  action  was  net  regular  in  a 
particular  instance.  If  such  a showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  his  case 
by  a preponderance  of  the  evidence. 

R.  C.  Wilcox.  63  IELA  19  (Bar.  26,  1982) 


Where  the  Government  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  tc  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  rule,  has  the  ultimate 
burden  of  proof.  The  Government  must  initially  present 
sufficient  evidence  tc  establish  a prima  facie  case. 

The  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  credible  evidence  that  a discovery 
has  been  made  on  the  claim. 

United  States  v.  Grovenor  B,  Bontapert  et  al..  63  IELA 
35  (Bar.  30,~1982) 


Where  the  current  fair  rental  value  of  a cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

Homer  A.  Stroud  et  al..  4 OHA  257  (Apr.  9,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  Eut  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  ELB 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  shew- 
ing incontrovertibly  that  BLB  received  the  documents. 

D.  F.  Colson.  63  IELA  221  (Apr.  15,  1982) 

Stanley  Sjas,  64  IBLA  257  (June  2,  1982) 


When  the  Government  contests  a mining  claim  cn 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  Once  a prima  facie  case  is  established,  the 
burden  shifts  to  the  claimant  to  overcome  that  shewing 
by  a preponderance  of  the  evidence. 

Where  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  values 
insufficient  tc  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established. 

United  States  v . Eugene  Bowver  et  a). . 63  IELA  388 
(Apr.  307  IS 827 


62  IBLA  215  (Bar.  10,  1982) 
69  IBLA  304  (Dec.  23,  1982) 
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ADMINISTRATIVE  PROCEDURE — Continued 
BURDEN  OF  PROOF — Continued 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLM 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  complete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
documents  were  in  fact  timely  filed,  preponderance  of 
the  evidence  decides  the  case.  Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  BLH 
most  probably  received  the  documents. 

Pennzoil _ Co. , 64  IBL A 392  (June  17,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  On  the  other  hand,  there  is  the  pre- 
sumption that  mail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.  When  these  two  presumptions 
come  into  conflict  and  BLM  states  that  it  did  not 
receive  the  instrument,  the  burden  is  on  the  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  BLM.  Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  showing  that  ELM 
received  the  documents. 

Betty  Smith.  64  IBLA  395  (June  17,  1982) 

Utah  Calcium  Co..  Inc.,  64  IBLA  402  (June  17,  1982) 
Harold  L.  Mjchaelson,  65  IBLA  6 (June  17,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 

Where  BLH  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

Howard  E.  Thompson.  65  IBLA  79  (June  23,  1982) 


There  is  a legal  presumption,  which  is  rebut- 
table, that  official  acts  of  public  officers  are 
regular.  On  the  other  hand,  there  is  a presumption 
that  mail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered.  When  these  two  presumptions  come  into 
conflict  and  BLP1  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  one  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  BLM.  Appellant  in  this  case  has  not 
carried  his  burden  of  proof  by  showing  that  BLM 
received  the  documents. 

Edwjn  P.  Keegan.  Jr..  65  IBLA  114  (June  25,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.  On 
the  other  hand,  there  is  a presumption  that  mail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered. When  these  two  presumptions  come  into  conflict 
and  BLM  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  timely  received  by  BLM. 

Fawn  Rupp,  65  IBLA  277  (July  12,  1982) 

Manuel  R.  Hernandez.  65  IBLA  281  (July  12,  1982) 

Victor  Heqsted , 66  IBLA  31  (July  23,  1982) 

William  R.Gaechter  et  al..  66  IBLA  230  (Aug.  16,  1982) 


ADBI NISI  RATI VE  PBOCECUBE — Con tinued 
BURDEN  CF  f RCCF — Continued 

An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  C f R Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement. Implementation  of  the  Taylor  Grazing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.  A decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  net 
represent  substantial  compliance  with  the  grazing  regu- 
lations. The  burden  is  upon  the  appellant  to  shew  by 
substantial  evidence  that  a decision  is  improper  or 
unreasonable . 

Buskin  Lines.  Jr.  v . Eureau  of  Land  Management , 6 6 I E L A 
109  (Aug.  10,  1982) 


Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claims  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  claims'  validity,  has  the 
ultimate  burden  of  proof.  The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a prima 
facie  case.  The  burden  then  shifts  to  the  claixant  to 
show  by  a preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claims. 

Unccntradicted  evidence  of  absence  of  production 
from  mining  claims  over  a period  of  18  years  prior  to 
the  withdrawal  of  the  area  from  mineral  location  is 
sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  of  the  claim.  This  evidence  gives 
rise  to  a presumption  that  the  mineral  on  the  claims 
could  not  have  been  profitably  marketed,  but  claimants 
may  overcome  this  presumption  by  proving  that  they 
could  have  extracted  and  sold  the  mineral  at  a profit 
prior  to  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 
time.  Where  the  claimant  presents  cnly  uncertain, 
speculative,  and  conjectural  evidence  suggesting  that 
it  could  have  sold  the  mineral  at  a profit  if  certain 
conditions  had  prevailed  on  the  withdrawal  date,  it  has 
not  overcome  the  presumption  of  nonmarketability,  and 
the  claims  are  properly  declared  null  and  void. 

0jlif-£d_S t ates_xt_jljjgka_ j, j,gestoine_ggrpJI , 66  IBLA  316 
(lug.  25,  1982) 


Where  a Government  mineral  examiner  testifies 
that  he  has  examined  a claim  and  found  the  mineial 
value  insufficient  to  support  a finding  of  discovery, 
a prima  facie  case  of  invalidity  has  been  established. 

Unjtgd  States  v,  Robert  B.  Lara.  67  IBLA  48  (Sept.  9, 
1982) 


The  purpose  of  the  2-acre  exemption  was  to  avoid 
the  heavy  burden  on  both  the  miner  and  the  regulatory 
authority  that  would  result  from  regulating  small  opera- 
tions that  cause  very  little  environmental  damage.  The 
burden  of  proving  entitlement  to  such  an  exemption  is 
upon  the  persen  claiming  it. 

Mullins  and  Bolling  Cpntracjggs,  4 1BSMA  156  (Sept.  21, 
1982)  89  I.D.  475 
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ADMINISTRATIVE  PROCEDURE-- Continued 

BURDBN  OF  PROOF — Continued 

In  order  to  sustain  a charge  that  an  Administra- 
tive Lav  Judge  should  be  disqualified  or  his  decision 
set  aside  because  of  bias,  a substantial  shoving  of 
personal  bias  aust  be  aade.  An  assumption  that  he 
aight  be  predisposed  in  favor  of  the  Governaent  is  not 
sufficient. 

Onited  States  v.  Perrv  L.  Jones.  Chet  C.  Smith , 

67  IBLA  225  {Sept.  23,  1982) 


ADHINISTBAHVB  PROCEDURE — Continued 
DECISIONS — Continued 

Where  several  BIB  decisions  declaring  appellant's 
aining  claims  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (N-952) ,"  and  appellant's  notice  cf 
appeal  specifically  applied  to  BIB  decisions  bearing 
that  reference  number,  the  notice  of  appeal  was  effec- 
tive, and  BIB  incorrectly  and  preaaturely  closed  the 
file  of  one  claia  that  ELB  decided  vas  not  covered  by 
the  notice  cf  appeal. 

D.  F.  Colson.  63  IBLA  221  {Apr.  15,  1982) 


In  an  oil  shale  aining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forvard  vith  suffi- 
cient evidence  to  establish  a priaa  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claiaant 
to  overcome  this  shoving  by  a preponderance  of  the  evi- 
dence. However,  since  abandonaent  and  lack  of  good 
faith  are  questions  of  intent,  the  Governaent  bears  the 
ultimate  burden  of  proving  these  charges. 

Bhere  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  aining  claias 
and  fails  to  shov  clearly  that  these  claias  vere  aban- 
doned, these  charges  are  not  sustained. 

Onited  States  v.  Weber  Oil  Co.  et  al..  68  IBLA  37 
(Oct.  21,  1982)  - - 09  i.d.  530 


Bhen  the  Governaent  contests  the  aineral  character 
of  a 10-acre  portion  of  a placer  aining  claia,  it 
assuaes  the  burden  of  going  forvard  vith  sufficient 
evidence  to  establish  a priaa  facie  case;  the  burden 
then  shifts  to  the  claiaant  to  overcome  that  shoving  by 
a preponderance  of  the  evidence. 

Onited  States  v.  Cecil  Bell  et  al..  68  IBLA  367 
(Nov.  22,  1982) 


DECISIONS 

Bhere  in  a decision  to  issue  conveyance  the  Bureau 
of  Land  Hanageaent  lists  a nuaber  of  water  bodies  and 
declares  them  to  be  the  only  vater  bodies  vithin  the 
conveyance  area  vhich  are  considered  to  be  navigable, 
the  language  indicates,  and  the  Board  vill  find,  that 
the  BLH  has,  vithin  the  aeaning  of  43  CFB  2650.5-1 (b) , 
deterained  the  navigability  or  nonnavigability  of 
every  vater  body  vithin  the  conveyance  area. 

Dovon.  Ltd,  and  BTHT . Ltd..  6 ANCAB  270  (Jan.  25, 

1982)  89  I.E.  1 


Bhile  res  judicata  and  collateral  estoppel  nay  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  employed  where  the  effect 
vould  be  to  inpair  the  correctness  and  consistency  of 
the  Board's  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy.  Where  the  Board  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a BLR  decision  for  invalidating  appellants' 
aining  claias  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants'  claias  from  a subsequent  BLH 
decision  of  invalidity  grounded  on  a correct  stateaent 
of  appellants'  violation  of  the  recording  lavs. 


(Feb.  11,  1982) 


61  IBLA  347 


Substitution  of  Adainistrative  Lav  Judges  after 
an  adainistrative  hearing  does  not  render  invalid  a 
decision  or  order  based  on  the  hearing. 

Dnjted  states  v.  Perrv  L.  Jones.  Chet  C.  Saith. 

67  IBLA  225  (Sept.  23,  1982) 


HEARINGS 

Bhen  the  Government  contests  a aining  claia  cn 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  if  has  assuaed  the  burden  of  going  forvard 
with  sufficient  evidence  to  establish  a priaa  facie 
case.  Where  a Government  aineral  exaainer  testifies 
that  he  has  examined  a claim  and  found  the  quantity 
of  ainerals  insufficient  to  support  a finding  of  dis- 
covery, a priaa  facie  case  of  invalidity  has  been 
established  and  the  burden  shifts  to  the  claiaants 
to  show  by  a preponderance  of  the  evidence  that  a 
discovery  has  been  aade.  Governaent  aineral  exaa- 
iners  are  not  required  to  perform  discovery  wcrk  fcr 
a claiaant  or  to  explore  beyond  a claimant's  workings. 

A aining  claim  contest  hearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  tc 
prove  a discovery  had  been  aade  on  the  claias  in  the 
absence  of  a tender  of  proof  and  evidence  tc  shew 
equitable  justification  for  a further  proceeding  in 
the  case.  Also,  the  case  vill  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claiaants*  witnesses  cn  issues  going  tc  their 
failure  tc  present  a case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  showing  of  a denial  cf  due 
process. 

United  States  v , Ernest  C.  Downs  and  Goldfield  Leer 
Bines  Co.  of  Nevada.  61  IBLA  251~  (Jan.  29,  1982) 


Bhere  a contest  complaint  charges  that  nc  qualify- 
ing discovery  of  aineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claia  is  sufficient  to  raise  a justiciable  issue 
to  be  resolved  at  a hearing. 

Rich  Knoblock . 61  IELA  297  (Feb.  3,  1982) 


The  requirement  cf  43  CFR  2802.1-7  (e)  (1979)  , fcr 

notice  and  opportunity  for  a hearing,  may  be  satisfied 
by  a hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
Circle  L.  Inc..  36  IELA  260  (1978). 

American  Telephone  S Telegraph  Co..  61  IELA  343 
(Fet . 11,  1982) 


Bountain  States 
(Bay  25,  19827 


6 Telegraph  Cc.  , 


64  IELA  164 
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ADMINISTRATIVE  PROCEDURE — Continued 
HEARINGS — Continued 

Due  process  does  not  require  notice  and  a right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  nay  be  deprived  of  property  so  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

El  CaPitan  Oil  Co..  Inc..  62  IBLA  146  (Bar.  5,  1982) 

Old  Hundred  Gold  Mining  Co..  63  IBLA  56  (Mar.  30,  1982) 


While  the  requirement  of  43  CPR  2802.1-7 (e)  (1979) 

for  notice  and  opportunity  for  a hearing  nay  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  may  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L,  Inc..  36  IELA  260 
(1978)  . 

Bell  Telephone  Co.  of  Nevada.  63  IBLA  9 (Mar.  25,  1982) 


Due  process  does  not  require  notice  and  a right  to 
be  heard  in  every  case  where  a person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  of  Land  Management  decision  becomes 
final.  Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

Francis  Skaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


An  application  for  a Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
opportunity  for  a hearing,  and  BLH  must  initiate  con- 
test proceedings  against  the  application.  The  State  of 
Alaska  must  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

Victor  A.  Anahonak  (On  Reconsideration) , 64  IBLA  289 
(June  4,  1982) 


Due  process  does  not  require  notice  and  a right  to 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

Madison  D.  Locke  et  al. . 65  IBLA  122  (June  25,  1982) 


An  application  for  a Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a State  selection  application  was 
filed  for  the  land. 

William  H . Tennyson.  Jr..  66  IBLA  38  (July  23,  1982) 


An  application  for  a Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 


ADMIHISTBATIVE  PBOCBEOBB — Co n t i n u e d 
HEABIHGS — Continued 

opportunity  for  a hearing,  and  BLH  aust  initiate  ccn- 
test  proceedings  against  the  application.  The  State  of 
Alaska  Bust  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

If  BLH  determines  that  a Hative  allotment  applica- 
tion that  conflicts  with  a state  selection  application 
aay  be  allowed  without  a Governaent  contest  against  the 
Native  allotment  applicant,  it  aust  notify  the  State  cf 
Alaska  of  this  deteraination.  Upon  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  reaedies. 
It  aay  initiate  a private  contest  within  the  tiae  period 
prescribed  in  the  notice,  or  it  aay  appeal  the  decision 
of  BLH,  after  it  becomes  final,  to  this  Board.  If  the 
Board  concludes  that  the  Native's  application  is  defi- 
cient, it  will  order  the  initiation  of  a Government 
contest.  But  if  it  finds  the  allotaent  application 
acceptable,  it  will  crder  the  issuance  of  a patent,  if 
all  else  be  regular. 

Harv  A.  A.  Aspjnwall  (On  Beconsideration) . 66  IELA  367 
(Aug.  27,  1982) 


An  Adainistrative  Law  Judge  has  the  authority  to 
permit  the  use  of  interrogatories  and  requests  for 
production  of  docuaents  in  a Governaent  mining  contest. 

Onjted  States  v,  Pittsburgh  Pacific  Co..  68  IBLA  342 
(Nov.  22,  1982)  89  I.E.  586 


It  is  within  the  discretion  of  the  Board  cf  Land 
Appeals  to  grant  a request  for  a hearing  on  an  issue  of 
fact.  In  order  to  warrant  such  a hearing,  an  appellant 
must  at  least  allege  facts  which,  if  proved,  would 
entitle  him  to  the  relief  sought. 

Paul  B.  Teaple.  69  IELA  54  (Hov.  29,  1982) 


In  proceedings  before  the  Departaent  to  determine 
the  validity  of  a mining  claia,  notice  and  an  opportun- 
ity for  a hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.  Where  the  validity  cf  a 
claim  turns  cn  the  legal  effect  to  be  given  facts  cf 
record  concerning  the  status  of  the  land  when  the  claia 
was  located,  no  hearing  is  required. 

Mackav  Bar  Cert..  69  IBLA  148  (Dec.  13,  1982) 


BOLEBARING 

Under  5 U.S.C.  5 552  (a)  (1)  (1976)  and  the  Supreme 

Court's  holding  in  Horton  v.  Ruiz,  415  O.S.  199  (1974), 
an  individual  may  not  be  deprived  of  benefits  sclely  cn 
the  basis  of  an  eligibility  standard  published  only  in 
the  B I A manual. 

Matthew  Allen  v.  Area  Director.  Navalo  Area  office. 
Bureau  of  Indian  Affairs.  10  IEIA  146  (Cct.  15, 

1982)  ~ 89  I.E.  508 

Wil£ur_Ear  tcn_v^_jrea_Eire£t££^_N^jjo_A£6a_£f  jjee^ 
Bureau  of  Indian  Affairs.  10  IBIA  173  (Cct.  15, 

1982) 

Henry  W,  Begay  v.  Area  Director.  Navalo  Area  Cffice. 
jureau  of  Indian  Affairs.  10  IBIA  189  (Cct.  15,  1982) 

i2l!i!J31LJegay_y^iSting_irea_iirect2rx_Nayjjc_Jp€j 

Cf f ice, Bureau  of  Indian  Affairs.  10  IBIA  205 

(Oct.~ 15,  1982) 

Bessie  Benally  v.  Area  Director,  Navajo  Area  Office. 
Bureau  cf  Ipdian  Affairs.  10  IBIA  221  (Cct.  15,  1982) 

— Continued 
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ADMINISTRATIVE  PROCEDURE — Continued 


ALASKA — Continued 


RULEMAKING — Continued 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 


Arietta  Bischoff  v.  Acting  Area  Director.  Navajo  Area 
Office.  Bureau  of  Indian  Affairs.  10  IBIA  237  (Oct.  15, 
1982) 

Irving  Clark  v.  Area  Director.  Navalo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  253  (Oct.  15,  1982) 

Pearlene  Payzle_v.__Agea_  Directo£J,_Navajg_A£ga_OffiseJ. 
Bureau  of  Indian  Affairs.  10  IBIA  269  (Oct.  15,  1982) 

Janet  Gordon  v.  Area  Director.  Navalo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  285  (Oct.  15,  1982) 

Leo  Green  v.  Area  Director.  Havaio  Area  Office. 

Bureau  of  Indian  Affairs.  10  IBIA  301  (Oct.  15, 

1982) 

Francis  Harvey  v . Area  Director.  Havaio  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  318  (Oct.  15,  1982) 

June  Janes  v.  Area  Director.  Havaio  Area  office.  Bureau 
of  Indian  Affairs.  10  IBIA  334  (Oct.  15,  1982) 

Thoaas  Kee  v.  Area  Director.  Havaio  Area  Office.  Bureau 
of  Indian  Affairs.  10  IBIA  350  (Oct.  15,  1982) 

kgster_KelMOod_.yJ._AEea_DirfstoriL_jaia:te_Alga_2fficgjt 
Bureau  of  Indian  Affairs.  10  IBIA  366  (Oct.  15,  1982) 

Juanita  Paddock  v.  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  382  (Oct.  15,  1982) 

Igf3-§fei3;lgg-Si-aseaJ?i£ggi9£x-liavajfi_&iga_gfficgx 

Bureau  of  Indian  Affairs.  10  IBIA  399  (Oct.  15,  1982) 

Charity  Tsosie  v.  Area  Director.  Navalo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  416  (Oct.  15,  1982) 

)’«g9-giilig-Ix-Alga_DiEgctgr^_gaiajo_Arga^gfficgx_juEeaij 
of  indiaP-Affaits.  10  IBIA  432  (Oct.  15,  1982) 

gSag£ii-Ia3.ZAg-I*-*£ga_Mregtgix„lav3.jo_Area_gf|Ag£t 

Bureau  of  Indian  Affairs.  10  IBIA  448  (Oct.  15,  1982) 


SUBSTANTIAL  BVIDENCE 

In  order  to  sustain  a charge  that  an  Adainistra- 
tive  Law  Judge  should  be  disqualified  or  his  decision 
set  aside  because  of  bias,  a substantial  shoving  of 
personal  bias  aust  be  aade.  An  assuaption  that  he 
aight  be  predisposed  in  favor  of  the  Governaent  is  not 
sufficient. 

gBlted_§t9tg§_fA_Pg££j(_iXm3oaesx_Shet_SA_Sailh , 

67  IBLA  225  (Sept.  23,  1982) 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT 

Land  vithdravn  for  an  air  navigation  site  is 
public  land  vithin  the  context  of  43  U.S.C.  $ 1613 
(1976  and  Supp.  IV  1980),  and  is  proper  for  selection 
by  a Native  village. 

Land  vithdravn  by  Executive  Order  fox  use  as  an 
air  navigation  site  by  the  Alaska  Road  Coaaission  vas 
not  thereby  severed  fron  the  public  doaain  and  under 
the  terns  of  the  order  reaained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.  No  interest, 
legal  or  equitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

Land  used  for  an  airport  site  vhicb  is  conveyed  to 
a Native  village  aust  be  subsequently  conveyed  to  the 


State  of  Alaska  pursuant  to  43  U.S.C.  § 1613(c)(4) 
(Supp.  IV  198C). 

State  of  Alaska.  Dent,  of  Transportation  apd  lljtlic 
Facilities.  67  IBLA  380  (Oct.  8.  1982) 


CCAL  LEASES  AND  PERMITS 


Pursuant  to  43  CEB  3410.2-1  (d)  an  applicant  fcr 
a coal  exploration  license  is  required  to  provide  an 
opportunity  for  other  parties  to  participate  in 
exploration  under  the  license  on  a pro  rata  ccst 
sharing  basis.  Hhere  a party  seeks  to  participate,  it 
is  required  to  submit  information  about  its  explcraticn 
plans  such  that  BLH  can  deteraine  whether  such  a party 
has  legitimate  exploration  needs  that  oust  be  accconc- 
dated.  Thus,  BLR  determines  whether  to  allow  partici- 
pation; arrangeients  concerning  participation  are  then 
left  to  the  parties. 


Janes  w.  Tavlor  6 Associates.  Inc..  69  IBLA  1 (Nov.  24, 
1982) 


HCHESITES 

Although  sec.  7 of  the  Act  of  Mar.  3,  1891, 

43  U.S.C.  i 1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryaan  upon  a lapse  of  2 years  frci  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  cr 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  connence  until  issuance  of  the  receipt  evinc- 
ing final  payvent  of  the  purchase  price  of  the  land. 
Bhen  the  statute  was  enacted,  "the  receipt"  referred  to 
what  vas  known  as  "the  final  receipt  of  the  Beceiver," 
who  vas  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interiu  receipt  fcr  payvent  of  a SIC 
filing  fee  subvitted  with  an  application  to  purchase  a 
hoaesite  in  Alaska  does  not  trigger  that  statutcxy 
■ecbanisn. 

U£jled_jtgtes_vx_Sera ± d _ H._jr anqf f_jCE_jeconsj jeij t jc nj 
65  IBLA  94  (June  23,  1982) 


HOMESTEADS 

Under  the  decision  in  Beeves  v.  Andrus. 

465  F.  Supp.  1065  (E.  Alaska  1979) , upon  a deter- 
aination  of  the  Federal  Dover  Covaission  that  the 
value  of  land  vithdravn  for  pover  purposes  would  net 
be  injured  by  the  allowance  of  entries  under  the  public 
land  lavs,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
poversite  withdrawal  is  concerned,  within  a xeascnable 
tiae  thereafter.  Such  land,  however,  does  not  beccie 
available  until  an  order  of  restoration  is  issued.  No 
rights  nay  be  acquired  by  a settler  on  the  public  land 
who  initiates  settlement  at  a tiae  when  the  reccrds  cf 
the  Departaent  indicate  that  the  land  is  not  open  tc 
entry. 


Hhere  the  Departaent  issues  a decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Departaent  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  exrcnecus 
where  a third  party  has  initiated  adverse  rights  tc  the 
land  originally  sought. 

Carael  J.  McIntyre  (Cn  Judicial  Beaand) . 67  IBLA  317 
(Oct.  1.  1982) 
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A LA SKA-- Continued 

LAND  GRANTS  AND  SELECTIONS 

Generally 

A selection  by  the  State  of  Alaska  under  sec.  6(b) 
of  the  Alaska  Statehood  Act  is  limited  to  public  lands 
which  are  "vacant,  unappropriated,  and  unreserved."  A 
right-of-way  for  the  Alaska  Railroad  across  the  public 
lands  constitutes  an  easement  which  does  not  separate 
the  servient  estate  from  the  public  domain  with  the 
result  that  the  land  may  be  available  for  selection 
subject  to  reservation  of  a railroad  right-of-way  in 
any  patent  issued  to  the  State. 

The  Alaska  Railroad.  65  IBLA  376  (July  20,  1982) 


NATIVE  ALLOTMENTS 

In  sec.  905(a) (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 

2435  (1980) , Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve— Alaska , are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act 
subject  to  valid  existing  rights,  unless  otherwise 
provided  by  other  paragraphs  or  subsections  of  that 
section.  Failure  to  provide  adequate  evidence  of  use 
and  occupancy  does  not  bar  approval  of  an  allotment 
application  under  that  provision.  Where  such  an  appli- 
cation has  been  rejected  without  finality,  the  case 
will  be  remanded  to  the  Alaska  State  Office  to  be  held 
for  approval  pursuant  to  sec.  905  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  subject  to 
the  filing  of  a protest  before  the  end  of  the  180-day 
period. 

In  sec.  905(d)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 

2435  (1980) , Congress  provided  that  where  the  land 
described  in  an  allotment  application  pending  before 
the  Department  of  the  Interior  on  or  before  Dec.  18, 

1971  (or  such  an  application  as  adjusted  or  amended 
pursuant  to  subsec.  (b)  or  (c)  of  this  section) , was 
on  that  date  withdrawn,  reserved,  or  classified  for 
powersite  or  power  project  purposes,  notwithstanding 
such  withdrawal,  reservation,  or  classification,  the 
described  land  shall  be  deemed  vacant,  unappropriated, 
and  unreserved  within  the  meaning  of  the  Act  of  Hay  17, 
1906,  as  amended . and,  as  such,  shall  be  subject  to 
adjudication  or  approval  pursuant  to  the  terms  of  this 
section,  provided,  however,  that  if  the  described  land 
is  included  as  part  of  a project  licensed  under  part  I 
of  the  Federal  Power  Act  of  June  10,  1920  (41  Stat.  24) , 
as  amended,  or  is  presently  utilized  for  purposes  of 
generating  or  transmitting  electrical  power  or  for  any 
other  project  authorized  by  Act  of  Congress,  the  fore- 
going provision  shall  not  apply  and  the  allotment 
application  shall  be  adjudicated  pursuant  to  the  Act 
of  May  17,  1906,  as  amended. 

Hay ne  C.  Williams  (On  Reconsideration) . 61  IBLA  181 
(Jan. ~ 26,  1982) 

David  E.  Stevens.  64  IBLA  72  (May  10,  1982) 


Where  the  State  Office  rejects  a Native  allot- 
ment application  because  it  was  deficient  in  form  and 
untimely  filed  and  the  applicant  argues  that  he  timely 
and  properly  filed  the  application,  and  where  the 
factual  record  does  not  clearly  support  either  view, 
the  case  will  be  remanded  for  a hearing. 


ALASKA — Continued 

NATIVE  AIICT MBKTS — Continued 

Native  allotment  applications  for  lands  in  the 
Tongass  National  Forest  may  be  allowed  only  if  (1)  the 
application  is  founded  on  occupancy  prior  tc  the  inclu- 
sion of  the  lands  within  the  forest  or  (2)  an  author- 
ized officer  of  the  Department  of  Agriculture  certifies 
that  the  land  in  the  application  is  chiefly  valuable 
for  agricultural  or  grazing  purposes. 

Secretarial  guidelines  of  Cct.  18,  1973,  inter- 
preted the  provisions  of  43  O.S.C.  $ 270-3  (197C)  tc 
require  an  applicant  for  a Native  allotment  tc  sfijfjete 
5 years  use  and  occupancy  prior  to  any  withdrawal  cf 
the  lands  sought.  Secretarial  Order  No.  3040  cf  Bay  25, 
1979,  rescinded  these  guidelines  in  favor  of  an  inter- 
pretation requiring  the  commencement  of  use  and  occu- 
pancy or  the  filing  of  a Native  allotment  application 
prior  to  a withdrawal  of  the  land. 

The  substantial  use  and  occupancy  contemplated  by 
the  Native  Allotment  Act  must  be  by  the  Native  as  an 
independent  citizen  for  himself  or  as  bead  of  a family, 
and  not  as  a minor  child  occupying  or  using  the  land  in 
company  with  his  parents.  An  applicant's  use  and  occu- 
pancy must  be  substantial  actual  possession  and  use  cf 
the  land,  at  least  potentially  exclusive  of  otbexs,  and 
not  merely  intermittant  use. 

Andrew  Gordon  McKinley.  Annie  Bennett  (On  Reconsidera- 
tion) . 61  IELS  282  (Feb.  2,  1982) 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 

2435  (1980),  Congress  provided  that  all  Native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  16,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleum  Reserve — Alaska,  are  approved  cn  the 
180th  day  following  the  effective  date  of  that  let  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  net  bar  approval  of  an  allotment  application 
under  that  provision.  Where  such  an  application  has 
been  rejected,  the  case  will  be  remanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  tc 
sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a protest  before 
the  end  of  the  180-day  period. 

In  sec.  905  (a)(5)(A),  (B)  , and  (C)  of  the  Alaska 
National  Interest  Lands  Conservation  Act,  P.L.  96-487, 

94  Stat.  2371,  2435  (1980),  Congress  provided  tbat 
paragraph  (1)  of  this  subsection  and  subsec.  (d) 
shall  not  apply  and  the  Native  allotment  application 
shall  be  adjudicated  pursuant  to  the  requirements  of 
the  Act  of  Bay  17,  1906,  £s  amended . if  on  or  befexe 
the  180th  day  following  the  effective  date  of  this  Act 
the  State  of  Alaska  files  a protest  with  the  Secretary 
stating  that  the  land  described  in  the  allotaent  appli- 
cation is  necessary  for  access  to  lands  owned  by  the 
United  States,  the  State  of  Alaska,  or  a political  sub- 
division of  the  State  of  Alaska,  to  resources  located 
thereon,  or  to  a public  body  of  water  regularly 
employed  for  transportation  purposes,  and  the  protest 
states  with  specificity  the  facts  upon  which  the  con- 
clusions concerning  access  are  based  and  tbat  nc 
reasonable  alternatives  for  access  exist.  Bovevex, 
where  the  State's  protest  describes  land  which  is 
clearly  different  frow  the  land  claiaed  by  the  Native 
applicant,  the  Eoard  will  instruct  BLB  to  grant  the 
allotaent,  provided  all  else  is  regular. 


Charlie  R.  Biederaan.  61  IBLA  189  (Jan.  26,  1982) 


Dnited  States  v.  «atv  s.  Hapouk,  61  IBLA  316  (Peb.  8 
1982) 
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ALASKA — Continued 

HATIVE  ALLOTH8HTS— Continued 

In  sec.  905(a) (1)  of  the  Alaska  Rational  Interest 
Lands  Conservation  Act,  P.L.  96-467,  94  Stat.  2371, 

2435  (1980) , Congress  provided  that  all  native  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
vas  unreserved  on  Dec.  13,  1968,  or  land  within  the 
Rational  Petroleum  Reserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  not  bar  approval  of  an  allotment  application 
under  that  provision.  Where  such  an  application  has 
been  rejected,  the  case  will  be  reaanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
sec.  905  of  the  Alaska  Rational  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a protest  before 
the  end  of  the  180-day  period. 

Steven  Bergman  ton  Reconsideration) . 61  I1LA  399 
(Feb.  22,  1982) 

Heirs  of  Hacauley  Alakavak  (On  Reconsideration!  , 

62  IBLA  90  (Fab!  25,  1982) 

Heirs  of  Pete  Olson.  63  IBLA  64  (Bar.  30,  1982) 

Hina  Harris.  63  IBLA  74  (Har.  30,  1982) 


64  IBLA  167  (Hay  25,  1982) 

Elsie  Bergman  (On  Reconsideration).  64  IBLA  180 
(Hay  26,  1982) 

John  A.  Paine.  66  IBLA  77  (July  29,  1982) 


In  sec.  905  (a)  (1)  of  the  Alaska  Rational  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 

2435  (1980) , Congress  provided  that  all  Dative  allot- 
ment applications  which  were  pending  before  the  Depart- 
ment on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
Rational  Petroleum  Reserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  not  bar  approval  of  an  allotment  application 
under  that  provision.  Where  such  an  application  has 
been  rejected,  the  case  will  be  remanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a protest  before 
the  end  of  the  180-day  period. 

Where  an  Alaska  Hative  has  applied  for  allotment 
of  two  parcels,  and  conveyance  of  one  of  those  parcels 
has  been  timely  protested  by  persons  who  dispute  the 
applicant's  entitlement  thereto  and  assert  claims  to 
the  improvements  thereon,  the  case  must  be  adjudicated 
pursuant  to  the  requirements  of  the  Act  of  Bay  17,  1906, 
and  other  applicable  law,  necessitating,  inter  alia, 
notice  and  an  opportunity  for  a hearing. 

Bill  Nekeferoff.  62  IBLA  170  (Har.  8,  1982) 


The  Department  of  the  Interior  is  authorized  to 
approve  only  Native  allotment  applications  which  were 
pending  before  the  Department  on  Dec.  18,  1971.  If  an 
applicant  provides  satisfactory  evidence  that  she  had 
delivered  her  application  before  that  time  to  the 
agency  office  of  the  Bureau  of  Indian  Affairs  which 
held  it  past  the  time  when  it  should  have  been  filed 
with  the  Bureau  of  Land  Hanagement,  the  application  nay 
be  adjudicated  as  having  been  timely  filed. 

Where  conflicting  evidence  contained  in  a file 
raises  factual  issues,  BLB  should  initiate  a Government 


Uti5JLi — Continued 

RATIO  ALLOTHBHTS— Continued 

contest  so  that  the  factual  issues  can  he  resolved  at  a 
hearing. 

. 63  IBLA  335 

(Apr.  28,  1982) 


An  Alaska  Hative  allotaent  application  is  sot 
approved  under  sec.  905(a)(1)  of  the  Alaska  Rational 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435  (1980),  if  the  land  is  included  in  a State 
selection  application  but  is  not  within  a core  township 
of  a Hative  village.  Onder  subsec.  (a)  (4)  of  that  sec- 
tion, such  an  application  shall  be  adjudicated  pursuant 
to  the  requirements  of  the  Alaska  Hative  Allotment  Act, 
43  O.S.C.  ««  270-1—270-3  (1970)  (repealed  1971). 

So  rights  inure  to  the  estate  of  a deceased  Dative 
allotaent  applicant  where  the  application  does  not  show 
prime  facie  entitlement  because  the  land  was  segregated 
by  a State  selection  at  the  asserted  time  when  use  and 
occupancy  commenced,  a request  for  a hearing  on  appeal 
is  properly  denied  in  the  absence  of  any  evidence  or 
allegation  of  use  and  occupancy  predating  the  State 
selection. 

Sejgggfjgaardlgaac,  63  IBLA  343  (Apr.  28,  1982) 


A Hative  allotaent  application  describing  land 
within  a powersite  withdrawal  say  be  approved  pursuant 
to  sec.  90S  of  the  Alaska  Rational  Interest  Lands  Con- 
servation Act,  P.L.  96-487,  94  Stat.  2371,  2435-37 
(1980),  subject  to  protests  filed  within  180  days  cf 
enactment  of  the  statute,  where  the  land  is  mot  part 
of  a project  licensed  under  the  Federal  Power  Act  of 
June  10,  1920,  js  amended,  or  presently  used  for  pur- 
poses of  generating  or  transmitting  electrical  power 
or  for  any  other  project  authorized  by  Act  of  Congress, 
where  the  allotment  applicant's  use  of  tbe  land  ccs- 
■enced  after  tbe  withdrawal,  the  allotment  shall  be 
subject  to  the  right  or  reentry  provided  tbe  United 
States  by  sec.  24  of  tbe  Federal  Power  Act,  &§  amended. 

Harion  Stevens,  64  IEL A 69  (Bay  10,  1982) 


Where  a Hative  allotment  application  has  been 
rejected  for  failure  to  provide  adequate  evidence  of 
use  and  occupancy,  the  case  will  be  remanded  to  8L8 
to  be  held  for  approval  pursuant  to  sec.  905(a)  of 
the  Alaska  Rational  Interest  Lands  Conservation  Act, 
P.L.  96-487,  94  Stat.  2435  (1980),  subject  to  tbe 
restrictions  of  sec.  905(d)  on  allotments  of  land 
withdrawn  or  classified  for  powersite  purposes,  in 
the  absence  of  the  filing  of  a protest  prior  to  tbe 
l@0th  day  following  the  effective  date  of  the  Act. 

(On  Beconsi^leration)  .B64^IBLAB97  (Hay- ) 


An  Alaska  Native  allotment  application  is  not 
approved  under  sec.  905(a)(1)  of  the  Alaska  Rational 
Interest  Lands  Conservation  Act,  P.L.  96-487, 

94  Stat.  2371,  2435  (1980),  if  the  land  is  included  in 
a State  selection  application  but  is  not  within  a core 
township  of  a Hative  village.  Onder  subsec.  (a)  (4)  cf 
that  section,  such  an  application  shall  be  adjudicated 
pursuant  to  the  requirements  of  the  Alaska  Hative  Allot- 
ment Act,  43  O.S.C.  ««  270-1—270-3  (1970). 

An  application  for  a Hative  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  tbe  time  that  a state  selection  application  was 
filed  for  tbe  land.  But  where  the  Hative  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  improper  to 
reject  his  application  without  affording  him  notice  and 
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opportunity  for  n hearing,  and  BLH  nast  initiate  con- 
test proceedings  against  the  application.  The  State  of 
Alaska  nast  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

IlfitgE_i«_ftBahgBafc--ifin_Bg£a]>gidgmiafll»  **  IBLi  289 

{June  4,  1982) 


In  sec.  90S  (a)  {!)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 

2435  (Dec.  2,  1980),  Congress  provided  that  all  Native 
allotment  applications  pending  before  the  Departaent 
on  Dec.  18,  1971,  which  described  either  land  that  was 
unreserved  on  Dec.  13,  1968,  or  land  within  the  National 
Petroleua  Reserve — Alaska,  were  to  be  approved  on  the 
180th  day  following  the  effective  date  of  that  Act, 
subject  to  valid  existing  rights,  unless  otherwise  pro- 
vided by  other  paragraphs  or  subsections  of  that  sec- 
tion. Failure  to  provide  adequate  evidence  of  use  and 
occupancy  does  not  bar  approval  of  an  allotaent  appli- 
cation under  that  provision.  Hhere  such  an  application 
has  been  rejected,  the  case  will  be  renanded  to  the 
Alaska  State  Office  for  approval  pursuant  to  sec.  905 
of  the  Alaska  National  Interest  Lands  Conservation  Act, 
unless  one  of  that  statute's  exceptions  applies  to 
require  further  adjudication  of  the  case. 

BbAIi  Jk.laM-igB.Bgsfifl§i3giaUgflI»  64  ibla  304 
(June  8,  1982) 


Shore  an  application  for  an  allotaent  describes 
specific  land  for  which  an  allotaent  is  sought,  but  on 
which  land  the  applicant  cannot  show  the  requisite  use 
and  occupancy,  the  death  of  the  allotaent  applicant 
terainates  all  right  of  reselection  by  the  applicant, 
and  his  heirs  or  his  estate  aay  not  seek  to  aaend  the 
land  description  to  enbrace  other  land. 

"Pending."  Share  a latiwe  allotaent  application 
was  rejected  in  1967,  and  no  action  seeking  review  or 
appeal  of  that  decision  was  filed  until  1975,  the 
application  was  not  "pending"  on  Dec.  18,  1971,  and, 
therefore,  BLH  lacks  the  statutory  authority  to 
"reopen"  the  case. 

Harr  Olympic  (on  Reconsideration) . 65  ibla  26  (June  22, 
1982) 


A Native  allotaent  application  for  withdrawn  lands 
aay  be  granted  when  the  applicant  has  coaaenced  the 
required  use  and  occupancy  prior  to  the  withdrawal,  if 
all  other  requireaents  have  been  aet.  The  substantial 
use  and  occupancy  required  by  the  Native  Allotaent  Act 
oust  be  achieved  by  the  Native  as  an  independent  citi- 
zen acting  for  herself,  and  not  as  a dependent  child 
visiting  and  using  the  land  in  the  coapany  of  her 
parents.  Native  allotaent  applicant's  ainority  on  the 
date  the  land  was  withdrawn  does  not  autoaatically  dis- 
qualify the  applicant  free  being  able  to  show  indepen- 
dent use  and  occupancy  of  the  land  and  applicant  should 
be  afforded  notice  and  opportunity  for  a hearing  to 
prove  the  adequacy  and  independence  of  her  use  and 
occupancy. 

Ca&hgEAflg-Bflgai3&.iafl-.BgsgagidgiiUgBl»  65  ibla  317 
(July  15,  1982) 


An  Alaska  Native  allotaent  application  is  not 
approved  under  sec.  905(a)(1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435  (1980) , where  the  land  is  included  in  a 
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State  selection  application  filed  by  Dec.  18,  1971,  and 
is  not  within  a core  township  of  a Native  village. 

Onder  subsec.  (a)  (4)  of  that  section,  such  an  applica- 
tion shall  be  adjudicated  pursuant  to  the  requireaents 
of  the  Alaska  Native  Allotaent  Act,  43  O.S.C.  if  270-1 — 
?70-3  (1970). 

An  application  for  a Native  allotaent  aust  be 
rejected  if  the  alleged  use  and  occupancy  coaaenced 
after  the  tiae  that  a State  selection  application  was 
filed  for  the  land. 

66  IBLA  38  (July  23,  1982) 


An  Alaska  Native  allotaent  application  is  not 
approved  under  sec.  905(a)(1)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  P.L.  96-487,  94  Stat. 
2371,  2435  (1980),  if  the  land  is  included  in  a State 
selection  application  but  is  not  within  a core  township 
of  a Native  village.  Onder  subsec.  (a)  (4)  of  that  sec- 
tion, such  an  application  shall  be  adjudicated  pursuant 
to  tlie  requireaents  of  the  Alaska  Native  Allotaent  Act, 
43  O.S.C.  •«  270-1  through  270-3  (1970). 

An  application  for  a Native  allotaent  aust  be 
rejected  if  the  alleged  use  and  occupancy  coaaenced 
after  the  tiae  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Native  allotaent 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  iaproper  to 
reject  his  application  without  affording  his  notice  and 
opportunity  for  a hearing,  and  BLfl  aust  initiate  con- 
test proceedings  against  the  application.  The  State  cf 
Alaska  aust  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

If  BLB  determines  that  a Native  allotaent  applica- 
tion that  conflicts  with  a state  selection  application 
aay  be  allowed  without  a Government  contest  against  the 
Native  allotaent  applicant,  it  aust  notify  the  State  of 
Alaska  of  this  deteraination.  Opon  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  remedies. 
It  aay  initiate  a private  contest  within  the  tiae  period 
prescribed  in  the  notice,  or  it  aay  appeal  the  decision 
of  BLH,  after  it  becoaes  final,  to  this  Board.  If  the 
Board  concludes  that  the  Native's  application  is  defi- 
cient, it  will  order  the  initiation  of  a Government 
contest.  But  if  it  finds  the  allotaent  application 
acceptable,  it  will  order  the  issuance  of  a patent,  if 
all  else  be  regular. 

(Aug. *27**  1 tl  2f  A 0 


In  sec.  905(a)  (1)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  P.L.  96-487,  94  Stat.  2371, 

2435  (1980),  Congress  provided  that  all  Native  allct- 
aent  applications  which  were  pending  before  the  Cepart- 
aent  on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
National  Petroleua  Reserve — Alaska,  are  approved  cn 
the  180th  day  following  the  effective  date  cf  that  Act 
subject  to  valid  existing  rights,  unless  otherwise 
provided  by  other  paragraphs  or  subsections  of  that 
section.  Termination  after  Dec.  18,  1971,  of  an 
otherwise  acceptable  allotaent  application  filed  tefore 
that  date  for  failure  to  subait  evidence  of  use  and 
occupancy  does  not  bar  approval  of  the  application 
under  that  provision.  Nhere  such  an  application  was 
pending  on  Dec.  18,  1971,  and  BLB  has  refused  tc  rein- 
state and  approve  the  application,  the  case  will  be 
remanded  to  the  Alaska  State  Office  to  be  held  for 
approval  pursuant  to  sec.  905  of  the  Alaska  National 
Interest  Lands  Conservation  Act. 


Frederick  pgwayd.  67  IBLA  157  (Sept.  20,  1982) 
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S®£®IaI-I 

Share  the  Bureau  of  Land  Banageient  has  redeterained 
that  water  bodies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Board  finds  that  the  facts 
in  the  record  upon  which  the  Bureau  of  Land  Banageient 
aade  its  redeterniaation  aeei  the  essential  eleaents  of 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
reaains  before  the  Board,  then  the  Board  will  find 
the  water  bodies  to  be  navigable. 

Dovon.  Ltd,  and  BTBT.  Ltd..  6 ABCAB  270  (Jan.  25, 

1982)  @9  I.®.  1 


OIL  ABO  GAS  LBASBS 

An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
lational  Hildlife  Befuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  been  withdrawn  froa  the  oper- 
ation of  the  aineral  leasing  laws  by  either  secs.  1602 
or  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act.  Standard  offers  to  lease  for  oil  and  gas 
nay  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.  The  only  exploratory  activities 
permitted  in  the  Arctic  lational  Bildlife  Befuge  are 
governed  by  sec.  1002  of  the  Act.  Any  requests  to 
undertake  exploratory  activities  are  preaatore  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

"Leasing.”  The  word  "leasing"  in  the  phrase  "o@ 
leasing  * * * leading  to  production  e£  oil  and  gas"  in 
sec.  1003  of  the  Alaska  national  Interest  Lands  Conser- 
vation Act  includes  leasing  for  the  purpose  of  explor- 
atory activities. 


64  ZBLA  357  (June  15,  1982) 


STATEHOOD  ACT 

An  application  for  a Bative  allotment  oust  be 
rejected  if  the  alleged  use  and  occupancy  conaenced 
after  the  tine  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Dative  allotaent 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  inprcper  to 
reject  his  application  without  affording  hin  notice  and 
opportunity  for  a hearing,  and  BLB  aust  initiate  con- 
test proceedings  against  the  application.  The  State  of 
Alaska  aust  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

listori.  Anahonak  (On  Beconsideration) , 64  IBLA  289 
(June  4,  1982) 


A selection  by  the  State  of  Alaska  under  sec.  6 (b) 
of  the  Alaska  Statehood  Act  is  United  to  public  lands 
which  are  "vacant,  unappropriated,  and  unreserved."  A 
right-of-way  for  the  Alaska  Bailroad  across  the  public 
lands  constitutes  an  easeaent  which  does  not  separate 
the  servient  estate  froa  the  public  doaaio  with  the 
result  that  the  land  aay  be  available  for  selection 
Bubject  to  reservation  of  a railroad  right-of-way  in 
any  patent  issued  to  the  State. 

the  Alaska  Bailroad.  65  IBLA  376  (July  20,  1982) 


An  application  for  a latiwe  allotaent  aust  be 
rejected  if  the  alleged  use  aod  occupancy  conaenced 
after  the  tiae  that  a State  selection  application  was 
filed  for  the  land. 

HiiASI-. . diU . 66  IBLA  38  (July  23,  1982) 


An  application  for  a Bative  allotaent  aust  be 
rejected  if  the  alleged  use  and  occupancy  conaenced 
after  the  tiae  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Bative  allotaent 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  inproper  to 
reject  his  application  without  affording  hia  notice  and 
opportunity  for  a bearing,  and  BLB  oust  initiate  con- 
test proceedings  against  the  application.  The  State  of 
Alaska  aust  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

If  BLB  determines  that  a Bative  allofsent  applica- 
tion that  conflicts  with  a state  selection  application 
aay  be  allowed  without  a Governaent  contest  against  the 
Bative  allotaent  applicant,  it  aust  notify  the  State  of 
Alaska  of  this  deteraination.  Open  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  renedies. 
It  aay  initiate  a private  contest  aitbin  the  tiae  period 
prescribed  in  the  notice,  or  it  aay  appeal  the  decision 
of  BLB,  after  it  becoaes  final,  to  this  Board.  If  the 
Board  concludes  that  the  Hative's  application  is  defi- 
cient, it  will  order  the  initiation  of  a Governaent 
contest.  But  if  it  finds  the  allotaent  application 
acceptable,  it  will  order  the  issuance  of  a patent,  if 
all  else  be  regular. 

3SU- 66  IBLA  367 
(Aug.  27,  1982) 


TOBISITBS 

Bbera  the  descriptive  language  accospanying  a 
United  States  survey  of  the  exterior  of  an  Alaskan 
townsite  notes  expressly  that  the  "towasite"  of 
Ouxinkie  is  coaprised  of  three  tracts  ("A,  8,  and  C") 
and  aentions  elsewhere  a fourth  tract  ("S")  as  being 
part  of  the  "village"  of  ouxinkie.  Tract  "D"  is  net 
properly  regarded  as  being  within  the  "townsite"  under 
the  regulations,  and  approval  of  the  survey  does  act 
segregate  it  as  part  of  the  townsite.. 

there  a tract  of  land  (Tract  "D")  was  included  in 
a patent  to  a townsite  trustee  of  four  tracts  (Tracts 
"A,  B,  C,  and  0") , but  the  trustee  had  not  applied  for 
or  entered  Tract  "D,"  and  where  the  inclusion  and 
patenting  of  Tract  "D"  resulted  in  the  transfer  of 
acreage  in  ercess  of  the  aaxinun  allowed  by  statute  to 
be  included  in  the  townsite,  the  patent  was  erroneous 
insofar  as  it  included  Tract  "D"  and  should  be  cor- 
rected by  eliminating  that  tract. 

65  IBLA  44 

(June  23,  1982) 


The  Alaska  townsite  laws,  43  U.S.C.  «§  732-736 
(1970) , were  repealed  by  the  Pederal  Land  Policy  and 
Banageient  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 

The  initiaticn  of  an  occupancy  claia,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  PLPBA, 

Oct.  21,  1976,  does  not  constitute  a valid  existing 
right.  Bo  right  was  established  where  the  only 
"inprovenent"  prior  to  repeal  consisted  of  clearing  an 
area  for  site  preparation  in  1969,  which  clearing  had 
thereafter  revegetated  with  brush,  and  there  was  no 
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other  occupancy,  use,  or  possession  of  the  land  until 
1980. 


Village.  Alaska  (Respondent) . 67  IBLA  121  (Sept.  16, 
1982) 


TBADB  AMD  H AMU FACTO El MG  SITES 

Although  sec.  7 of  the  Act  of  Bar.  3,  1891, 

43  O.S.C.  « 1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryaan  upon  a lapse  of  2 years  fron  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  coaaence  until  issuance  of  the  receipt  evinc- 
ing final  payaent  of  the  purchase  price  of  the  land. 
Mhen  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Beceiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interia  receipt  for  payaent  of  a $10 
filing  fee  subaitted  with  an  application  to  purchase  a 
trade  and  aanufacturing  site  in  Alaska  does  not  trigger 
that  statutory  aechanisa. 

The  use  and  inproveaent  of  land  in  a trade  and 
aanufacturing  site  for  the  pasturing  of  horses,  the 
placeaent  of  advertising  signs  for  off-site  businesses, 
or  the  presence  of  roads  which  aerely  cross  the  land  to 
give  access  to  other  property,  cannot  serve  to  qualify 
the  claiaant  to  receive  title  to  the  site,  as  all 
those  uses  are  controlled  by  other  provisions  of  law 
and  regulation,  and  are  not  cognizable  as  the  conduct 
of  "trade,  aanufacture,  or  other  productive  industry" 
on  the  site. 

Bhere  the  claiaant  to  a trade  and  aanufacturing 
site,  which  was  located  for  the  benefit  of  businesses 
being  conducted  on  her  husband's  adjacent  unpatented 
hoaestead,  relinquishes  approxiaately  half  the  land 
and  the  priaary  iaproveaents  on  the  site  so  that  those 
lands  aay  be  included  in  the  survey  of  the  hoaestead, 
her  trade  and  aanufacturing  site  purchase  application 
aust  be  rejected  if  the  reaaining  lands  are  not 
actually  occupied  by  iaproveaents  and  used  and  needed 
in  the  prosecution  of  the  businesses. 

One  who  is  not  the  owner  of  the  business  enter- 
prise which  is  to  be  served  by  activities  conducted  on 
a trade  and  aanufacturing  site  is  not  a qualified 
claiaant  of  the  site. 

gjUafl-Sifttgs.Vi.gygliB  J*-fi3fl.sfe.JaiL.:ZaaisAaJLggiMdl  # 

64  IBLA  318  (June  10,  1982) 


iirA§Ea-iinsB*!.-Hmg§i-»gi>§ 

CflB«f?ymQ3.1ST 

GBIBBALLT 

In  sec.  905(a)(1)  of  the  Alaska  Rational  Interest 
Lands  Conservation  Act,  F.L.  96-487,  94  Stat.  2371, 

2435  (1980) , Congress  provided  that  all  Hative  allot- 
nent  applications  which  were  pending  before  the  Depart- 
aent  on  Dec.  18,  1971,  which  describe  either  land  that 
was  unreserved  on  Dec.  13,  1968,  or  land  within  the 
Rational  Petroleua  Beserve — Alaska,  are  approved  on  the 
180th  day  following  the  effective  date  of  that  Act  sub- 
ject to  valid  existing  rights,  unless  otherwise  provided 
by  other  paragraphs  or  subsections  of  that  section. 
Failure  to  provide  adequate  evidence  of  use  and  occu- 
pancy does  not  bar  approval  of  an  allotaent  application 
under  that  provision.  Bhere  such  an  application  has 
been  rejected,  the  case  will  be  reaanded  to  the  Alaska 
State  Office  to  be  held  for  approval  pursuant  to 
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sec.  905  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act,  subject  to  the  filing  of  a protest  befcze 
the  end  of  the  180-day  period. 

Bhere  an  Alaska  Native  has  applied  for  allctient 
of  two  parcels,  and  conveyance  of  one  of  these  parcels 
has  been  tiaely  protested  by  persons  who  dispute  the 
applicant's  entitleaent  thereto  and  assert  claias  tc 
the  iaproveaents  thereon,  the  case  aust  be  adjudicated 
pursuant  to  the  requixeaents  of  the  Act  of  Hay  17,  1906, 
and  other  applicable  law,  necessitating,  inter  alia, 
notice  and  an  opportunity  for  a hearing. 

Bill  iekeferof f . 62  IBLA  170  (Bar.  8,  1982) 


An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
Rational  Hildlife  Befuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  been  withdrawn  froa  the  oper- 
ation of  the  aineral  leasing  laws  by  either  secs.  1002 
or  1003  of  the  Alaska  Rational  Interest  Lands  Conser- 
vation Act.  Standard  offers  to  lease  for  oil  and  gas 
aay  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.  The  only  exploratory  activities 
peraitted  in  the  Arctic  National  Bildlife  Befuge  are 
governed  by  sec.  1002  of  the  Act.  Any  requests  tc 
undertake  exploratory  activities  are  preaature  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

Kenneth  Navarro.  64  IBLA  357  (June  15,  1982) 


iMgfi-iAziH.suiB5-smtigm.aci 

GENBBALLT 

Bhere  a portion  of  the  regional  boundary  between 
Ahtna  and  Doyon  Regions  has  been  described  by  the 
Secretary  as  following  the  Tetlin  Beserve  boundary, 
but  the  location  of  the  Tetlin  Beserve  was  and  retains 
in  dispute,  Tetlin  Native  Corp.  cannot  now  be  held  tc 
a boundary  which  delineates  their  entire  land  entitle- 
aent  and  sole  benefit  under  ABCS A when  such  boundary 
was  deterained  by  an  agreeaent  to  which  Tetlin  was  not 
a party. 

Insofar  as  a segaent  of  the  Doyon-Ahtna  boundary 
was  located  in  1972  along  a portion  of  the  Tetlin 
Beserve  boundary  which  was  unad judicated,  and  which  is 
now  disputed  by  Tetlin,  the  Ahtna-Doyon  boundary 
reaains  the  boundary  of  Tetlin  Beserve  but  is  subject 
to  resolution  of  the  issues  raised  by  Tetlin.  If 
Tetlin  prevails  and  the  boundary  as  delineated  by  ELB 
is  found  to  be  in  error,  the  regional  boundary  will 
continue  to  be  the  Beserve  boundary,  wherever  the 
latter  is  found  to  be  correctly  located. 

Bhere  there  appears  froa  the  appeal  record  to  have 
been  an  ongoing  boundary  dispute,  culninating  in  this 
appeal,  between  Tetlin  Rative  Corp.  and  Dcpartaental 
officials,  and  where  election  to  take  Beserve  lands  did 
not  require  boundary  description,  the  Board  cannot  con- 
clude that  at  the  tine  of  such  election,  Tetlin  acqui- 
esced by  silence  in  the  Beserve  boundary  as  depicted  on 
survey  plats  still  current. 

IS-tliB-laHlS-figlEa.  ^ ARCAB  132  (June  18.  1982) 

89  I.D.  303 
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GBHER  ALLY— Continued 

Land  withdrawn  Cor  an  air  navigation  site  is 
public  land  within  the  context  of  43  O.S.C.  4 1613 
(1976  and  Supp.  IV  1980)  , and  is  proper  for  selection 
by  a Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Road  Coaaission  was 
not  thereby  severed  froa  the  public  doaain  and  under 
the  teras  of  the  order  reaained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.  No  interest, 
legal  or  equitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  Onited  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a Native  village  aust  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  D.S.C.  4 1613(c)  (4) 
(Supp.  IV  1980) . 

£iai§_2£_H3skaJt_£e£ti_2i_TraflS£o£t^ion_§nd_Pii£Iic 

Facilities.  67  IBLA  380  (Oct.  8,  1982) 


Hhile  an  Alaska  Native  village  corporation, 
organized  for  profit  under  the  Alaska  Native  Claias 
Settleaent  Act,  43  O.S.C.  4 1601  (1976),  does  not 
qualify  for  a free-use  exeaption  under  the  Naterials 
Disposal  Act  of  1947,  as  aaended.  30  O.S.C.  4 601 
(1976) , it  aay  apply  to  purchase  sand  and  gravel  under 
that  Act  and  the  aineral  sales  regulations  at  43  CFR 
Part  3610. 

Okpeaqvik  Inupiat  Corn. . 68  IBLA  359  (Nov.  22,  1982) 


ADSINISTRATIVE  PROCEDURE 
Generally 

there  in  a decision  to  issue  conveyance  the  Bureau 
of  Land  Hanageaent  lists  a number  of  water  bodies  and 
declares  then  to  be  the  only  water  bodies  within  the 
conveyance  area  which  are  considered  to  be  navigable, 
the  language  indicates,  and  the  Board  will  find,  that 
the  BLN  has,  within  the  aeaning  of  43  CFR  2650.5-1  (b) , 
deterained  the  navigability  or  nonnavigability  of 
every  water  body  within  the  conveyance  area. 

Dovon.  Ltq.  and  HINT.  Ltd..  6 ANCAB  270  (Jan.  25, 

1982)  89  I.D.  1 


In  the  absence  of  an  issue  regarding  error  in  the 
decision  itself,  allegations  of  irregularities  or  defi- 
ciencies in  the  predecision  procedure,  such  as  noncoa- 
pliance  with  the  pertinent  section  of  ANCSA  and  its 
iapleaenting  regulations,  do  not  provide  a basis  for 
appeal  to  this  Board. 

Dovon.  Ltd,  and  HTNT.  Ltd..  6 ANCAB  359  (Feb.  18,  1982) 


Thus,  pursuant  to  601  DH  2,  requireaents  in 
Secretary's  Order  No.  3029,  as  to  adjudication  of 
Federally  created  interests,  do  not  apply  to  unpatented 
aining  claias  and  the  Bureau  of  Land  Hanageaent  is  not 
required  to  adjudicate  aining  claias  before  conveyance. 
Pursuant  to  ANCSA  and  Secretary's  Order  No.  3029,  as 
aaeji^ed,  lands  selected  by  a Native  corporation  aust  be 
conveyed  by  BLN  notwithstanding  the  existence  of  an 
unpatented  aining  claia  within  such  lands  which  has  not 
been  adjudicated  for  validity  under  the  general  aining 
laws. 

United  States  Steel  Corp..  7 ANCAB  106  (June  17,  1982) 

89  I.C.  293 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Con tinued 
ADSINISTRATIVE  PROCEDURE — Continued 
£enejra21y — Continued 

43  CFR  4.913(b)  provides: 

Where  an  appeal  is  before  the  Alaska  Native 
Claias  Appeal  Beard,  and  no  unit  of  the  Cepartaent  cf 
the  Interior  is  a party  to  the  appeal,  no  agreeaent 
between  parties  which  aay  require  future  acticn  cr  for- 
bearance froa  action  by  the  Departaent  of  the  Interior 
shall  bind  the  Departaent  unless  such  agreeaent  is 
approved  by  the  Alaska  Native  Claias  Appeal  Board,  cr 
the  Secretary,  or  his  delegate. 

State  of  Alaska.  7 ANCAB  203  (June  25,  1982) 


Convjyjnjjesj 

Where,  in  R.S.  2477,  Congress  Bade  a grant  of 
rights-of-way  which  becaae  effective  only  upon  valid 
acceptance  of  the  grant,  and  where  the  Bureau  of  Land 
Hanageaent  is  prohibited  froa  adjudicating  the  right- 
of-way  to  deteraine  whether  it  is  valid  and  has  there- 
fore "issued"  within  the  aeaning  of  4 14(g)  of  ANCSA, 
the  holding  in  Appeals  cf  State  of  Alaska  and  Seldcvia 
Native  Ass'n.  Inc..  2 ANCAB  1,  84  I.D.  349  (1977) 

( VLS  75-14/75-15],  requiring  identification  cf  valid 
existing  rights  in  the  conveyance  docuaent  is  net 
applicable  to  R.S.  2477  rights-of-way. 

Where  the  Bureau  of  Land  Hanageaent  seeks  to 
reserve  a 4 17(b)  public  easeaent  over  an  existing  read 
constructed  by  the  State  of  Alaska  and  claiaed  by  the 
State  as  an  R.S.  2477  right-of-way,  the  conveyance 
docuaents  shall  contain  a provision  specifying  that  the 
reserved  public  easeaent  is  subject  to  the  claiaed 
R.S.  2477  right-of-way,  "if  valid." 

State  of  Alaska.  Dept,  of  Transportation  and  Eufrlic 
Facilities  (On  Reconsideration) . 7 ANCAB  188  (June  24, 
1982) ~ “ 89  I.C.  346 


De£ision_t£  Issue  ^c^vey^nce 

Redeteraination  by  the  Bureau  of  land  Hanageaent 
of  navigability  of  water  bodies  while  jurisdiction  ever 
the  subject  water  bodies  is  in  the  Alaska  Native  Claias 
Appeal  Board  is  not  a "decision"  of  the  Bureau  cf  Land 
Hanageaent,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Where  in  a decision  to  issue  conveyance  the  Eureau 
of  Land  Hanageaent  lists  certain  water  bodies  and 
declares  then  to  be  the  only  water  bodies  within  the 
conveyance  area  which  are  considered  to  be  navigable, 
there  is  no  requireaent  in  ANCSA  or  its  iapleaenting 
regulations  that  the  ELH  list  those  water  bodies,  if 
any,  which  were  deterained  to  be  nonnavigable  and  the 
beds  of  which  are  to  be  conveyed  to  the  grantee  cor- 
poration (s)  and  charged  against  its  entitlcaent. 

The  Bureau  of  Land  Hanageaent  is  not  required  tc 
include  in  a decision  to  issue  conveyance  a written 
stateaent  of  reasons  for  its  navigability  deteraina- 
tions,  if  any. 

Eoyon.  Ltd,  and  HINT.  Ltd..  6 ANCAB  270  (Jan.  25, 

19827  “ 89  I.C.  1 


Where,  in  R.S.  2477,  Congress  Bade  a grant  cf 
rights-of-way  which  becaae  effective  only  upen  valid 
acceptance  cf  the  grant,  and  where  the  Eureau  cf  Land 
Hanageaent  is  prohibited  froa  adjudicating  the  right- 
of-way  to  deteraine  whether  it  is  valid  and  has  there- 
fore "issued"  within  the  aeaning  of  4 14(g)  cf  ANCSA, 
the  holding  in  Appeals  of  State  of  Alaska  and  Seldcvia 
l§iiYe_iss2n^_Inc.,  2~ANCAB  1,  84_ITd.  349  7l977)_' 
[VLS  75-14/75-15],  requiring  identification  cf  valid 
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ALASKA  NATIVE  CLAIMS  SBTTLBBBNT  ACT--Cont inued 

ADBINISTRATIVE  PROCEDURE — Continued 

De£ision_to  j[ssue  gogveygnce — Continued 

existing  rights  in  the  conveyance  docuient  is  not 
applicable  to  R.S.  2477  rights-of-way. 

Where  the  Bureau  of  Land  Banagement  seeks  to 
reserve  a $ 17  (b)  public  easeaent  over  an  existing  road 
constructed  by  the  State  of  Alaska  and  claimed  by  the 
State  as  an  R.S.  2477  right-of-way,  the  conveyance 
documents  shall  contain  a provision  specifying  that  the 
reserved  public  easeaent  is  subject  to  the  claimed 
R.S.  2477  right-of-way,  "if  valid." 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities  (On  Reconsideration) . 7 ANCAB  188  (June  24, 
1982)  89  I.D.  346 


publication 

Redeteraination  by  the  Bureau  of  Land  Banageaent 
of  navigability  of  water  todies  while  jurisdiction  over 
the  subject  water  bodies  is  in  the  Alaska  Native  Claias 
Appeal  Board  is  not  a "decision"  of  the  Bureau  of  Land 
Banagement,  and  notice  thereof  is  not  required  to  be 
published  pursuant  to  43  CFR  2650.7. 

Doyon.  Ltd,  and  BTNT.  Ltd..  6 ANCAB  270  (Jan.  25, 

1982?  89  I.E.  1 


ALASKA  NATIVE  CLAIBS  APPEAL  BOARD 
Appeals 
Generally 

In  the  absence  of  an  issue  regarding  error  in  the 
decision  itself,  allegations  of  irregularities  or  defi- 
ciencies in  the  predecision  procedure,  such  as  noncom- 
pliance  with  the  pertinent  section  of  ANCSA  and  its 
implementing  regulations,  do  not  provide  a basis  for 
appeal  to  this  Board. 

Doyon.  Ltd,  and  BTNT,  Ltd..  6 ANCAB  359  (Feb.  18,  1982) 


The  Alaska  Native  Claims  Appeal  Board  is  bound  by 
an  enactment  of  Congress  which  amends  the  Alaska  Native 
Claims  Settlement  Act  and  also  by  provisions  of  an 
agreement  which  is  specifically  ratified  and  given  the 
effect  of  Federal  law. 

The  Board  holds  that  when  $ 12(b)  (4)  of  P.L.  94- 
204  mandates  the  conveyance  of  specifically  described 
lands  in  fee  simple  to  Cook  Inlet  Region,  Inc.,  this 
Board  is  without  authority  to  overturn  a Congressional 
directive  and  cannot  rule  on  the  validity  of  a claimed 
interest  in  the  same  unconveyed  lands  which  purports 
to  defeat  conveyance  under  the  mandate  of  Congress. 

Seldovia  Native  Ass’n.  Inc.,  6 ANCAB  369  (Feb.  26, 

1982)  “ 89  I.D.  74 


The  Board  is  bound  by  duly  promulgated  Departmental 
regulations  as  well  as  by  Departmental  policy  expressed 
in  Secretarial  Orders  published  in  the  Federal  Register 
or  set  forth  in  Departmental  manuals. 

Onjted  States  Steel  Corp.,  7 ANCAB  106  (June  17,  1982) 

89  I.E.  293 


&t^§K>.g.SH3S.,CJ.6?Hj_SgTnSJ?gEl-AO--Continued 
ALASKA  NATIVE  CLAIBS  APPEAL  BOARD — Continued 
2PI«§ lji — Continued 
Decisions 

The  Alaska  Native  Claims  Appeal  Board  is  bound  by 
an  enactaent  of  Congress  which  amends  the  Alaska  Native 
Claims  Settlement  Act  and  also  by  provisions  of  an 
agreement  which  is  specifically  ratified  and  given  the 
effect  of  Federal  law. 

The  Board  holds  that  when  « 12(b)(4)  of  P.L.  94- 
204  mandates  the  conveyance  of  specifically  described 
lands  in  fee  simple  to  Cook  Inlet  Region,  Inc.,  this 
Board  is  without  authority  to  overturn  a Congressional 
directive  and  cannot  rule  on  the  validity  of  a claimed 
interest  in  the  same  unconveyed  lands  which  purports 
to  defeat  conveyance  under  the  mandate  of  Ccngress. 

Sq^dovia  Native  Ass'n.  Inc..  6 ANCAB  369  (Feb.  26, 

1982)  ~ 89  I.D.  74 


MSjlssgi 

Absent  reasons  justifying  continuance  cf  the 
appeal,  an  appeal  will  be  dismissed  when  the  only 
appellant  before  the  Board  fails  to  timely  respond  tc 
an  order  of  the  Board  requiring  that  the  appellant  file 
notice  as  to  whether  it  intends  to  pursue  its  appeal. 

D.S.  Fish  and  Wildlife  Service.  6 ANCAB  264  (Jan.  15, 
1982) 


Absent  reasons  justifying  continuance  of  the  ap- 
peal, an  appeal  will  be  dismissed  when  there  remain 
no  issues  tc  be  resolved  by  the  Board, 

Clara  Helqascn.  6 ANCAB  267  (Jan.  15,  1982) 


An  appeal  will  be  dismissed  when  the  decision 
appealed  from  is  amended  pursuant  to  Board  order  based 
upon  a stipulation  entered  into  by  the  parties  and  a 
timely  appeal  has  not  been  taken  from  the  published 
amended  decision. 

Kwjk.  Inc..  6 ANCAB  304  (Jan.  27,  1982) 


Absent  reasons  justifying  continuance  cf  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  cnly  appel- 
lant before  the  Eoard  files  a notion  to  dismiss. 

Northway  Natives.  Inc..  6 ANCAB  338  (Jan.  29,  1982) 


Absent  reasons  justifying  continuance  cf  the  ap- 
peal, an  appeal  will  be  dismissed  when  the  cnly  appel- 
lant before  the  Board  files  a voluntary  dismissal. 

State  of  Alaska.  7 ANCAE  1 (Bar.  8,  1982) 

E.  Gregory  Bead.  7 ANCAB  42  (Apr.  9,  1982) 

State  of  Alaska. Eept.  of  Transportation  S Eublic 

Facilities.  7~ANCAE  92  (June  10,  1982) 

Danzbit  Bapl^ii  CcrP..  7 ANCAE  94  (June  10,  1982) 

Doyon.  Ltd..  7 ANCAE  96  (June  10,  1982) 

State  of  Alaska.  7 ANCAB  98  (June  10,  1982) 

State  of  Alaska.  7 ANCAE  100  (June  10,  1982) 

State  of  Alaska.  7 ANCAE  102  (June  10,  1982) 


— Continued 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 


ALASKA  HATH  E CLAIBS  SETTLEMENT  ACT — Continued 


ALASKA  NATIVE  CLAIMS  APPEAL  BOABD — Continued 


ALASKA  NATIVE  CLAIMS  APPEAL  ECABE — Continued 


Appeals — Continued 


Appeals — Continued 


Dismissal — Continued 


Jurisdiction — Continued 


Ingalik,  Inc..  7 ANCAB  104  (June  14,  1982) 


An  appeal  will  be  dismissed  when  the  appellant 
fails  to  respond  to  an  order  of  this  Board  requiring 
a showing  of  cause  why  the  appeal  should  not  be  dis- 
missed. 

Matanuska-Susitna  Borough.  7 ANCAB  4 (Mar.  24,  1982) 


Where  the  present  appeal  is  Tetlin's  first  oppor- 
tunity to  challenge  ELM'S  delineation  of  the  land  tc 
which  they  are  entitled  under  ANCSA,  their  appeal 
directly  addresses  a land  selection  matter  within  the 
meaning  of  43  CEB  4.1(b)(5)  and  the  appeal  is  within 
the  Board's  jurisdiction. 


Tetlin  Native  Corn..  7 ANCAB  132  (June  18,  1982) 

89  I. I.  3C3 


Absent  reasons  justifying  continuance  of  the 
appeal,  an  appeal  will  be  dismissed  when  the  only 
appellant  before  the  Board  is  in  agreement  with  a 
motion  to  dismiss  filed  by  another  party  to  the 
appeal. 

Matanuska-Susitna  Borough.  7 ANCAE  89  (May  20,  1982) 


Where  an  appellant  fails  to  respond  to  an  order 
to  show  cause  why  an  appeal  should  not  be  dismissed  on 
jurisdictional  grounds,  the  Board  will  dismiss  the 
appeal. 

William  F.  Straub.  7 ANCAB  184  (June  23,  1982) 

Helqe  A.  Boquist.  7 ANCAB  186  (June  23,  1982) 


Where  an  appellant  fails  to  respond  to  an  order 
to  show  cause  why  an  appeal  should  not  be  dismissed  and 
when  the  motion  for  dismissal  asserts  as  a basis  there- 
fore appropriate  provisions  of  43  CFB  4.9C0  et  sea. . 
the  Board  will  dismiss  the  appeal. 

Chickaloon  Moose  Creek  Native  Ass'n.  Inc..  7 ANCAB  200 
(June  24,  1982) 


Absent  reasons  justifying  continuance  of  the 
appeal  as  to  a specific  issue  therein,  the  issue  will 
be  dismissed  when  resolved  by  settlement  stipulation 
approved  by  the  Alaska  Native  Claims  Appeal  Board. 

State  of  Alaska.  7 ANCAB  203  (June  25,  1982) 


When  a stipulation  is  filed  in  which  all  parties 
have  agreed  to  the  dismissal  of  all  appealed  issues, 
except  for  one  specifically  stated  as  being  an  unre- 
solved issue,  and  which  the  Board  approves  and  finds 
is  in  accordance  with  43  CFB  4.913,  and  when  no  other- 
party  of  record  has  an  interest  affected  by  the  terms 
of  such  stipulation,  the  Board  will  dismiss  the  appeal 
as  to  those  issues. 

Brvin  K.  Terry.  7 ANCAB  206  (June  25,  1982) 


The  Board  is  without  jurisdiction  to  adjudicate 
the  validity  of  a Native  allotment. 


Parties 

The  State  of  Alaska's  notion  to  intervene  will  net 
be  granted  where  the  granting  of  such  notion  wculd  per- 
mit the  State  tc  pursue,  as  an  appellant,  issues  which 
the  State  failed  to  appeal  timely  and  which  the  appel- 
lant has  been  denied  standing  to  raise. 

Ervin  K.  Terry.  7 ANCAE  63  (Bay  19,  1982)  89  I.E.  242 


Remand 

Where  the  Alaska  Bailroad  claims  use  cf  a tract  cf 
land  and  thus  nominally  meets  the  definition  of  the 
tern  "holding  agency"  in  43  CFB  2655.0-5(a),  and  where 
factual  and  legal  questions  relating  to  the  issue  cf 
whether  the  railroad  actually  used  the  land  as  claimed 
have  not  yet  been  determined  by  the  BLM,  the  Beard  ccn- 
cludes  that  a finding  on  whether  the  ABB  is  the  hold- 
ing agency  is  properly  an  initial  part  of  the  « 3(e) 
deter ninaticc  to  be  made  by  BLM  if  a remand  is  erdered. 

Where  regulaticns  in  43  CFB  2655.4(b)  provide  that 
the  Board  must  remand  an  appeal  to  the  Bureau  cf  Land 
Management  for  a t 3(e)  determination  unless  the  appeal 
is  found  to  be  "frivolous,"  and  the  tern  "frivclcus"  is 
not  defined  in  such  regulations,  the  Board  will  find 
the  appeal  frivolous  only  if  the  appellant  can  make  nc 
rational  argument  on  the  law  or  facts  in  support  cf  his 
claim. 

where  the  Alaska  Bailroad  raises  issues  cf  fact 
and  law,  which  were  addressed  for  the  first  tine  in 
regulaticns  implementing  $ 3(e)  of  ANCSA,  and  the 
Bureau  of  Land  Management  has  not  yet  made  a « 3(e) 
determination  on  the  lands  in  dispute,  the  railroad's 
appeal  is  not  frivolous  and  the  appeal  will  be 
remanded  to  the  Bureau  of  Land  Management  for  consid- 
eration of  these  issues  in  a t 3(e)  deter ninaticn. 

Alaska  Bailroad.  7 ANCAB  8 (Mar.  26,  1982)  89  I.D.  118 


t t je mg nt_ Approval 

43  CFB  4.913(b)  provides: 

Where  an  appeal  is  before  the  Alaska  Native 
Claims  Appeal  Board,  and  no  unit  of  the  Department  cf 
the  Interior  is  a party  to  the  appeal,  no  agreement 
between  parties  which  nay  require  future  acticn  or  for- 
bearance from  action  by  the  Department  of  the  Intericr 
shall  bind  the  Department  unless  such  agreement  is 
approved  by  the  Alaska  Native  Claims  Appeal  Board,  cr 
the  Secretary,  or  his  delegate. 

State  of  Alaska.  7 ANCAB  203  (June  25,  1982) 


Timothy  Luke.  6 ANCAB  340  (Feb.  16,  1982) 
Heirs  of  Jimmie  Walters.  6 ANCAB  352  (Feb 


89  I.D.  62 
16,  1982) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT— Continued 
ALASKA  NATIVE  CLAIMS  APPEAL  BOABD — Continued 
Appeals — Continued 

Settlement  Approval — Co n t i n u e d 

When  a stipulation  is  filed  in  which  all  parties 
have  agreed  to  the  dismissal  of  all  appealed  issues, 
except  for  one  specifically  stated  as  being  an  unre- 
solved issue,  and  which  the  Board  approves  and  finds 
is  in  accordance  with  43  CFR  4.913,  and  when  no  other 
party  of  record  has  an  interest  affected  by  the  terms 
of  such  stipulation,  the  Board  will  dismiss  the  appeal 
as  to  those  issues. 

Ervin  K.  Terry.  7 ANCAB  206  (June  25,  1982) 


Standing 

The  test  for  standing  to  appeal  a decision  under 
43  CFR  4.902  requires,  in  part,  that  the  appellant 
claim  a property  interest  within  the  meaning  of  the 
regulation.  To  appeal  a § 17  (b)  (1)  public  easement 
decision  this  portion  of  the  standing  requirement  is 
satisfied  when  the  appellant's  property  interest  con- 
sists of  a § 14(g)  valid  existing  right  to  which  the 
conveyance  of  lands  under  ANCSA  is  subject. 

An  appellant  claiming  standing  to  appeal  a 
§ 17  (b)  (1)  public  easement  decision  must  not  only  claim 
to  have  a property  interest,  but  in  order  to  meet  the 
standing  test  of  43  CFR  4.902,  must  further  assert  that 
the  appealed  decision  affects  that  property  interest  by 
failing  to  provide  the  appellant  and  the  public  with 
access  to  public  lands. 

Bay  DeVjlbiss  (Wolverine  Grazers  Ass'n).  6 ANCAB  290 
(Jan.  27,  1982)  - - 89  g 


The  appropriate  test  of  standing  to  appeal  a 
decision  to  this  Board  is  not  whether  a person  is  an 
aggrieved  party,  but  whether  a person  claims  a property 
interest  in  land  affected  by  a determination  from  which 
an  appeal  to  the  Alaska  Native  Claims  Appeal  Board  is 
allowed. 

In  response  to  arguments  that  the  test  of  whether 
a person  is  aggrieved  should  be  applied  because  it  is 
consistent  with  judicial  requirements  for  standing,  the 
Board  must  find  itself  bound  by  its  own  regulations  for 
standing,  which  require  a claim  of  property  interest. 

The  mere  allegation  of  ownership  and  use  of  State 
and  Federal  lands  as  a member  of  the  public  does  not 
constitute  a claim  of  property  interest  in  land  as  is 
required  for  standing  under  regulations  in  43  CFR  4.902. 

A fee  simple  ownership  interest  in  a fishing  lodge 
is  clearly  the  type  of  property  interest  contemplated  by 
standing  regulations  in  43  CFR  4.902. 

Where  the  Bureau  of  Land  Management  under  regula- 
tions in  43  CFR  2650.0-5  (g)  or  43  CFR  2650.5-l(b)  makes 
administrative  determinations  of  navigability  for  the 
purpose  of  conveying  title  to  submerged  lands,  and 
where  title  to  such  lands  could  pass  to  the  State  of 
Alaska  or  to  a Native  corporation,  but  cannot  pass  to 
the  appellant,  the  appellant's  property  interest  in 
other  lands  is  not  affected  by  such  navigability 
determination,  and  he  lacks  standing  to  raise  issues 
of  navigability  on  appeal. 

Decisions  made  pursuant  to  ANCSA  affect  property 
interests  differently,  with  the  effect  depending,  in 
part,  upon  the  section  of  the  Act  on  which  each  deci- 
sion is  based.  Therefore,  application  of  the  standing 
requirements  in  43  CFR  4.902  must  take  into  account  the 
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section  of  the  Act  relied  upon  in  the  decision  under 
appeal. 

Since  the  purpose  of  a § 17(b)(1)  easement  is  tc 
provide  public  access  across  Native  lands  to  public 
lands,  such  an  easement  necessarily  affects  lands  ether 
than  those  tc  be  conveyed.  A member  of  the  public  whe 
claims  a private  interest  in  land  outside  the  convey- 
ance, in  asserting  standing  to  appeal  a § 17(b)(1) 
easement  decision,  may  rely  on  this  private  holding  as 
a property  interest  affected  within  the  meaning  cf 
regulations  in  43  CFR  4.902. 

Where  access,  by  appellant  and  members  of  the 
public,  from  a public  airport  to  appellant's  property 
and  adjacent  public  lands  is  dependent  upon  use  cf  a 
water  body,  and  upon  access  to  the  water  body  by  a 
public  easement,  then  the  appellant's  property  interest 
is  affected  by  failure  to  reserve  such  a public  access 
easement. 

Walt  Han  nj , 6 ANCAB  307  (Jan.  28,  1982)  89  I.E.  14 


Where  an  application  for  selection  made  by  a Ccck 
Inlet  village  corporation  pursuant  to  « 12(b)  cf  ANCSA 
is  rejected  by  the  Eureau  of  Land  Management  so  that  the 
same  lands  say  be  conveyed  to  Cook  Inlet  Region,  Inc., 
under  the  terms  of  an  amendment  to  ANCSA,  and  when  an 
issue  on  appeal  is  whether  the  status  of  the  lands  in 
question  is  affected  by  the  amendment,  the  village  cor- 
poration's interest  in  the  rejected  application  consti- 
tutes a property  interest  affected  by  a determination 
of  the  Bureau  of  Land  Management  sufficient  tc  center 
standing  under  the  regulations  in  43  CFB  4.902. 

Seldovia  Native  Ass'n.  Inc..  6 ANCAE  369  (Feb.  26, 

1982)  ~ 89  I.E.  74 


Where  an  appellant  fails  to  meet  criteria  in 
43  CFR  1.3  for  who  may  practice  before  the  Eepartment, 
he  may  not  appear  on  behalf  of  others,  and  his  standing 
must  be  determined  based  on  his  claim  of  property 
interest  on  his  own  behalf. 

A riparian  owner  cannot  claim  that  a determination 
that  a water  body  is  nonnavigable  adversely  affects  his 
property  interest  so  as  to  confer  standing  to  appeal 
within  the  meaning  of  regulations  in  43  CFB  4.902, 
where  the  appeal  seeks  to  have  the  same  water  body 
found  navigable  and  thereby  deprive  the  appellant  of  a 
claim  of  riparian  ownership  rights. 

Eecisicns  made  pursuant  to  ANCSA  affect  property 
interests  differently  with  the  effect  depending,  in 
part,  upon  the  section  of  the  Act  on  which  each  deci- 
sion is  based.  Therefore,  application  of  the  standing 
test  in  43  CFB  4.902  must  take  into  account  the  secticn 
of  the  Act  relied  upon  in  the  decision  under  appeal. 

Since  the  purpose  of  a $ 17(b)(1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  net 
selected,  the  Board  has  concluded  that  a t 17(b)(1) 
easement  necessarily  affects  lands  other  than  those  tc 
be  conveyed.  Therefore,  a member  of  the  public  who 
claims  a private  interest  in  land  other  than  the  land 
to  be  conveyed,  in  asserting  standing  tc  appeal  a 
« 17(b)(1)  easement  decision,  may  rely  on  this  private 
holding  as  his  or  her  "property  interest"  affected 
within  the  meaning  of  43  CFB  4.902. 
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Where  access  by  appellant  to  appellant's  property 
is  dependent  upon  use  of  a Hater  body,  and  upon  access 
to  the  water  body  by  a public  easement,  then  the  appel- 
lant's property  interest  is  affected  by  failure  to 
reserve  such  a public  access  easement. 

In  the  absence  of  any  indication  that  a water  body 
is  a najor  waterway,  where  appellant  lacks  standing  to 
appeal  the  navigability  of  the  water  body,  and  where 
appellant  has  thus  failed  to  indicate  that  the  absence 
of  an  easement  in  any  way  affects  access  between  his 
land  and  public  lands  or  a aajor  waterway,  an  appellant 
will  be  found  to  lack  standing  to  appeal  that  particu- 
lar easenent. 

Where  appellant's  land  is  surrounded  by  Native- 
selected  lands,  and  the  only  leans  of  access  by  appel- 
lant and  members  of  the  public  to  appellant's  land  and 
public  lands  beyond  the  Native  selections  is  by  a 
public  road,  the  failure  of  the  Bureau  of  Land  Manage- 
ment to  reserve  a public  access  easenent  for  such  road 
adversely  affects  the  appellant's  property  interest  so 
as  to  confer  standing  under  43  CFB  4.902  to  appeal  the 
lack  of  such  an  easenent.  Appellant's  property  inter- 
est is  similarly  affected  by  BLB‘s  failure  tc  reserve 
a site  easenent  providing  access  froa  appellant's  land 
to  submerged  lands  underlying  navigable  waters. 

Brvin  K.  Terry.  7 ANCAB  63  {May  19,  1982)  89  I.B.  242 


When  pursuant  to  lawful  authority,  lands  are 
withdrawn  by  Secretary's  Order  for  an  Air  Navigation 
Site  for  the  benefit  of  the  Territory  of  Alaska,  and 
when  the  Secretary's  Order  was  not  rescinded  upon 
Statehood,  and  the  State  of  Alaska  continued  opera- 
tion of  the  ANS  facility,  the  State  has  standing  to 
assert  a claim  of  property  interest,  within  the  lean- 
ing of  43  CFB  4.902,  for  purposes  of  appealing  the 
status  of  the  ANS. 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities-  7 ANCAB  157  (June  23,”l982)  ~ 89  I. D.~321 


APPEALS 

Jurisdiction 

The  Board  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claiaed  pursuant  to  sec.  14  (c)  of 
the  Alaska  Native  Claias  Settlement  Act.  There  is  nc 
administrative  appeal  process  available  to  claiaants 
under  sec.  14(c),  and  the  only  recourse  is  to  a 
judicial  forun. 

Circle  civic  CoaBunity  Ass'n.  Inc..  67  IBLA  376 
(Oct.  8,  1982) 


Standing 

When  lands  are  withdrawn  for  an  air  navigation 
site  for  the  benefit  of  the  Territory  of  Alaska,  the 
withdrawal  was  not  rescinded  upon  statehood,  and  the 
State  of  Alaska  continued  operation  of  the  air  naviga- 
tion site,  the  State  has  standing  to  assert  a claim  of 
property  interest  within  the  leaning  of  43  CFR  4.902 
for  the  purposes  of  appealing  the  status  of  the  air 
navigation  site. 

State  of  Alaska.  Dept,  of  Transportation  and 
Public  Facilities.  67  IBLA  344  (Oct.  5,  1982) 
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An  assertion  of  the  public  interest  dees  net 
constitute  a claim  of  property  interest  in  land  as  is 
required  for  standing  to  appeal  under  43  CFB  4.410(b). 

Circle  Civic  Community  Ass'n.  lnci#  67  IBiA  376 
(Oct.  8,  1982) 


CONVEYANCES 

£enerail£ 

The  Bureau  of  Land  Management  is  not  bcund  tc 
make  its  navigability  determinations  in  conformity 
with  information  provided  by  the  State  of  Alaska  pur- 
suant to  43  CFB  2650.1(b)  as  to  navigability  cf  water 
bodies  within  lands  selected  under  2 NCSA , or  tc  accept 
the  State's  ccnclusions  as  to  navigability. 

When  the  State  of  Alaska's  claim  of  ownership  cf 
submerged  lands  is  based  solely  upon  its  cwn  ccnclu- 
sions as  to  the  navigability  of  water  bodies  within 
lands  selected  under  ANCSA,  and  not  upon  a final  adju- 
dication of  navigability,  the  mere  assertion  cf  the 
State's  ownership  dees  not  constitute  a claim  cf  title 
in  the  submerged  lands  which  requires  the  Bureau  cf 
Land  Management  to  exclude  such  lands  fro®  the  Deci- 
sion to  Issue  Conveyance. 

Bovon,  Ltd,  and  HTNT.  Ltd..  6 ANCAB  270  (Jan.  25, 

1982)  89  l.E.  1 

Bovon.  Ltd..  6 ANCAB  364  (Feb.  24,  1982) 


The  conveyance  to  Cook  Inlet  Begion,  Inc.  (CIB1)  , 
of  lands  previously  patented  to  the  State  cf  Alaska 
pursuant  to  P.L.  94-204,  89  Stat.  1145,  as  amended 
(1976),  is  in  satisfaction  of  CIBX's  ANCSA  entitlesent ; 
must  be  treated  as  a conveyance  pursuant  to  ANCSA;  and, 
unless  expressly  excepted,  is  governed  by  the  previ- 
sions of  ANCSA  as  interpreted  by  the  courts. 

Pursuant  to  § 3(a)  of  P.L.  95-178,  91  Stat.  1369 
(1977),  the  reservation  of  easements  on  lands  already 
conveyed  to  Cook  Inlet  Begion,  Inc.,  in  satisfacticn  cf 
its  entitlement  under  ANCSA,  is  subject  to  the  deter- 
mination of  the  Court  in  Alaska  Public  Easement  tefense 
Fund  v.  Andrus.  435  F.  Supp.  664,  680-681  (E.C.  Alaska 
1977),  which  held  that  floating  railroad  easements 
under  43  O.S.C.  § 975d  may  not  be  reserved  in  convey- 
ances made  pursuant  tc  ANCSA. 

Alaska  Bailroad.  7 ANCAE  43  (Apr.  22,  1982)  89  1.1.  219 


The  interest  of  an  unpatented  millsite  lccaticn 
under  30  O.S.C.  * 42(b)  situated  within  lands  properly 
selected  by  a Native  corporation  under  ANCSA  does  not 
cause  a segregation  of  such  lands  which  requires  the 
lands  to  be  excluded  from  a conveyance. 

Onj ted  States  Steel  Corp. , 7 ANCAB  106  (June  17,  1982) 

89  I.C.  293 


Acreage  J n t it le me n t 

Where  the  Eureau  of  Land  Management  under  regula- 
tions in  43  CFB  2650.0-5  (g)  or  43  CFB  2650. 5-1  <b)  lakes 
administrative  determinations  of  navigability  fer  the 
purpose  of  conveying  title  to  submerged  lands,  and 
where  title  to  such  lands  could  pass  to  the  State  cf 
Alaska  or  tc  a Native  corporation,  tut  cannct  pass  tc 
the  appellant,  the  appellant's  property  interest  in 
other  lands  is  not  affected  by  such  navigability 
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determination,  and  he  lacks  standing  to  raise  issues 
of  navigability  on  appeal. 

Halt  Hannj.  6 ANCAB  307  (Jan.  28,  1982)  89  I.D.  14 


Interim  Conveyance 

Having  ruled  that  Air  Navigation  Site  131  is  pro- 
tected under  § 14(c)  (4),  the  Board  holds  that  the 
Secretary  is  bound  by  his  own  regulations  and  therefore, 
as  to  the  State  of  Alaska's  claim  to  ANS  131,  will 
include  in  the  conveyance  to  the  village  corporation, 
any  and  all  covenants  which  he  deems  necessary  to  insure 
the  fulfillment  of  the  corporation's  obligation  under 
4 14(c)(4),  as  required  by  43  CFR  2651.6(b). 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities.  7 ANCAB  157  (June  23,  1982)  89~I.D.~321 


Hhen  the  State  of  Alaska  has  continued  operation 
of  an  air  navigation  site  on  land  withdrawn  for  such 
use  but  has  never  made  application  for  the  withdrawn 
land  under  any  Federal  law,  the  State  has  no  valid 
existing  right  within  the  meaning  of  sec.  14(g)  of 
the  Alaska  Native  Claims  Settlement  Act,  43  O.S.C. 

4 1613(g)  (1976).  However,  the  State's  interest  in 

the  air  navigation  site  is  adequately  protected  where 
BLM's  decision  provides  that  a grant  of  the  land  to  a 
village  will  be  subject  to  sec.  14(c)  of  ANCSA,  as 
amended.  43  O.S.C.  4 1613(c)  (Supp.  IV  1980),  since 
subsec.  (c)  (4)  requires  the  grantee  to  convey  title  to 
the  State  together  with  such  additional  acreage  and/or 
easements  as  are  necessary.  No  further  provision  is 
necessary  to  fulfill  the  Secretary's  duty  under  43  CFR 
2641.6(b)  to  include  in  the  conveyance  covenants 
necessary  to  fulfill  the  obligations  imposed  by 
sec.  14  (c)  (4)  . 

State  of  Alaska.  Dept,  of  Transportation  and 
Public  Facilities.  67  IBLA  344  (Cct.  5,  1982) 


Reconveyances 

Hhen  the  State  of  Alaska  has  continued  operation 
of  facilities  on  an  Air  Navigation  Site  withdrawn  by 
Secretary's  Order  for  use  by  the  Territory,  but  has 
never  applied  for  the  land  under  Federal  law,  the 
State's  interest  in  the  ANS  is  protected  pursuant  to 
A 14  (c)  (4)  of  ANSCA,  as  amended,  which  requires  the 
Native  corporation  to  convey  title  to  the  State, 
together  with  such  additional  acreage  and/or  easements 
as  are  necessary. 

Having  ruled  that  Air  Navigation  Site  131  is  pro- 
tected under  § 14(c)  (4),  the  Board  holds  that  the 
Secretary  is  bound  by  his  own  regulations  and  therefore, 
as  to  the  State  of  Alaska's  claim  to  ANS  131,  will 
include  in  the  conveyance  to  the  village  corporation, 
any  and  all  covenants  which  he  deems  necessary  to  insure 
the  fulfillment  of  the  corporation's  obligation  under 
4 14(c)  (4),  as  required  by  43  CFR  2651.6  (b). 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities,  7 ANCAB  l57  "(June  23,  19827  89  I.D.  321 


Hhen  the  State  of  Alaska  has  continued  operation 
of  an  air  navigation  site  on  land  withdrawn  for  such 
use  but  has  never  made  application  for  the  withdrawn 
land  under  any  Federal  law,  the  State  has  no  valid 
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existing  right  within  the  meaning  of  sec.  14(g)  of 
the  Alaska  Native  Claims  Settlement  Act,  43  U.S.C. 

4 1613(g)  (1976).  However,  the  State's  interest  in 
the  air  navigation  site  is  adequately  protected  where 
BLH's  decision  provides  that  a grant  of  the  land  to  a 
village  will  be  subject  to  sec.  14(c)  of  ANCSA,  as 
amended.  43  O.S.C.  4 1613(c)  (Supp.  IV  1980),  since 
subsec.  (c)  (4)  requires  the  grantee  to  convey  title  to 
the  State  together  with  such  additional  acreage  and/or 
easements  as  are  necessary.  No  further  provision  is 
necessary  to  fulfill  the  Secretary's  duty  under  43  CFB 
2641.6(b)  to  include  in  the  conveyance  covenants 
necessary  to  fulfill  the  obligations  imposed  by 
sec.  14  (c)  (4) . 

State  of  Alaska.  Eept.  of  Transportation  apd 
Public  Facilities.  67  IBLA  344  (Oct.  5,  1982) 


The  Board  lacks  jurisdiction  to  decide  an  appeal 
based  on  interests  claimed  pursuant  to  sec.  14(c)  of 
the  Alaska  Native  Claims  Settlement  Act.  There  is  no 
administrative  appeal  process  available  to  claimants 
under  sec.  14(c),  and  the  only  recourse  is  to  a 
judicial  forum. 

Circle  Civic  Community  Ass'n.  Inc..  67  IBLA  376 
(Oct.  8,  1982) 


jjegional_Conve^apces 

Hhen,  by  amendment  to  the  Alaska  Native  Claims 
Settlement  Act,  an  act  of  Congress  expressly  provides 
that  specifically  described  lands  shall  be  conveyed  in 
fee  simple  to  Cook  Inlet  Region,  Inc.,  as  part  cf  its 
4 12(c)  entitlement  under  ANCSA,  the  Bureau  of  Land 
Banagement  is  required  to  make  conveyance  notwithstand- 
ing that  the  same  land  was  earlier  made  available  and 
application  for  selection  had  been  filed  by  a Native 
village  corporation  under  provision  of  4 12(b)  cf  ANCSA. 

Seldcvja  Native  Ass'n.  Inc..  6 ANCAE  369  (Feb.  26, 

1 9 8 2 ) ~ ~ 89  I.D.  74 


Hhere  a portion  of  the  regional  boundary  between 
Ahtna  and  Dcyon  Regions  has  been  described  by  the 
Secretary  as  following  the  Tetlin  Reserve  bcundary, 
tut  the  locaticn  of  the  Tetlin  Reserve  was  and  retains 
in  dispute,  Tetlin  Native  Corp.  cannot  now  be  held  tc 
a boundary  which  delineates  their  entire  land  entitle- 
ment and  sole  benefit  under  ANCSA  when  such  boundary 
was  determined  by  an  agreement  to  which  Tetlin  was  net 
a party. 

Insofar  as  a segment  of  the  Doyon-Ahtna  bcundary 
was  located  in  1972  along  a portion  of  the  Tetlin 
Reserve  boundary  which  was  unad judi ca ted , and  which  is 
now  disputed  by  Tetlin,  the  Ahtna-Doyon  boundary 
remains  the  boundary  of  Tetlin  Reserve  tut  is  subject 
to  resolution  cf  the  issues  raised  by  Tetlin.  If 
Tetlin  prevails  and  the  boundary  as  delineated  by  ELH 
is  found  to  be  in  error,  the  regional  boundary  will 
continue  to  be  the  Reserve  boundary,  wherever  the 
latter  is  found  to  be  correctly  located. 

Hhere  there  appears  from  the  appeal  record  tc  have 
been  an  ongoing  boundary  dispute,  culminating  in  this 
appeal,  between  Tetlin  Native  Corp.  and  Departmental 
officials,  and  where  election  to  take  Reserve  lands  did 
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not  require  boundary  description,  the  Board  cannot  con- 
clude that  at  the  time  of  such  election,  Tetlin  acqui- 
esced by  silence  in  the  Reserve  boundary  as  depicted  on 
survey  plats  still  current. 

Tetlin  Native  Corp. . 7 ANCAB  132  (June  18,  1982) 

89  I.E.  303 


Valid  E*isting_Rights 
Generally 

Bhen  the  State  of  Alaska  has  continued  operation 
of  an  Air  Navigation  Site  withdrawn  by  Secretary's 
Order  for  use  by  the  Territory,  but  has  never  made 
application  for  the  withdrawn  land  under  any  Federal 
law,  the  State's  use  of  the  AHS  is  not  "issued"  within 
the  meaning  of  4 19(g)  of  A NCSA  and  whatever  right  the 
State  has  to  continued  use  of  the  land  is  not  protected 
pursuant  to  4 19(g). 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities.  7 ANCAB  157  (June  23,  1982)  89  I.E.  321 


When  the  state  of  Alaska  has  continued  operation 
of  an  air  navigation  site  on  land  withdrawn  for  such 
use  but  has  never  nade  application  for  the  withdrawn 
land  under  any  Federal  law,  the  State  has  no  valid 
existing  right  within  the  neaning  of  sec.  19(g)  of 
the  Alaska  Native  Clains  Settlement  Act,  93  D.S.C. 

6 1613(g)  (1976).  However,  the  State's  interest  in 
the  air  navigation  site  is  adequately  protected  where 
BLH's  decision  provides  that  a grant  of  the  land  to  a 
village  will  be  subject  to  sec.  19  (c)  of  A NCSA,  as 
amended,  43  U.S.C.  § 1613(c)  (Supp.  IV  1980),  since 
subsec.  (c)  (4)  requires  the  grantee  to  convey  title  to 
the  State  together  with  such  additional  acreage  and/or 
easeaents  as  are  necessary.  No  further  provision  is 
necessary  to  fulfill  the  Secretary's  duty  under  43  CFR 
2641.6(b)  to  include  in  the  conveyance  covenants 
necessary  to  fulfill  the  obligations  iaposed  by 
sec.  14  (c)  (4) . 

state  of  Alaska.  Dept,  of  Transportation  and 
Public  Facilities.  67  IBLA  344  (Oct.  5,  1982) 


Land  withdrawn  for  an  air  navigation  site  is 
public  land  within  the  context  of  43  U.S.C.  4 1613 
(1976  and  Supp.  IV  1980) , and  is  proper  for  selection 
by  a Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Road  Commission  was 
not  thereby  severed  from  the  public  domain  and  under' 
the  terms  of  the  order  remained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.  No  interest, 
legal  or  equitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

Land  used  for  an  airport  site  which  is  conveyed  to 
a Native  village  must  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  4 1613(c)  (4) 

(Supp.  IV  1980) . 


ALASKA  NATIVE  ClAIBS  SETTLEHENT  ACT — Continued 
CONVEYANCES — Continued 

Valid  J x is ting_ Rights — Continued 
lhi£drlarty_Iniere§ts 

The  Board  will  order  the  exclusion  of  a disputed 
Native  allotment  from  the  conveyance  of  lands  pursuant 
to  the  Alaska  Native  Claims  Settlement  Act  pending 
adjudication  of  the  disputed  allotment. 

Timothy  Luke.  6 ANCAE  340  (Fet.  16,  1982)  89  I.E.  €2 

Heirs  of  Jimmie  Walters.  6 ANCAE  352  (Fet.  16,  3 9 £ 2 ) 


The  interest  of  an  appellant-owner  in  a millsite 
located  under  3C  U.S.C.  4 42(b)  and  situated  within 
lands  selected  by  a Native  corporation  under  ANCSA, 
constitutes  a location  under  the  general  mining  laws 
and  is  therefore  included  within  meaning  of  interests 
protected  under  the  provisions  of  4 22(c)  of  ANCSA. 

Pursuant  tc  4 22(c)  cf  ANCSA  the  interest  cf 
the  owner  of  at  unpatented  millsite  location  under 
30  U.S.C.  4 42(b)  does  not  constitute  any  impediment 
to  the  Bureau  cf  Land  Management  conveying  the  legal 
title  of  the  same  lands  to  a selecting  Kative  corpora- 
tion. 

Pursuant  to  4 22(c)  of  ANCSA  and  regulaticns  in 
43  CFB  2650 . 3-2  (c) , the  Eureau  of  Land  Management  may 
convey  title  tc  lands  selected  ty  a Native  corporation 
without  excluding  those  lands  situated  within  an  unpat- 
ented millsite  location  under  provisions  of  30  U.S.C. 

4 42(b). 

The  owner  of  an  unpatented  millsite  location 
situated  within  lands  selected  by  a Native  corpcraticn 
under  ANCSA  is  not  denied  any  interests  acquired  under 
30  U.S.C.  4 42(b)  notwithstanding  that  the  previsions  cf 
4 22(c)  of  ANCSA  and  regulations  in  43  CFB  2650.3-2(c) 
establish  a time  limit  within  which  steps  must  he  taken 
to  proceed  to  patent. 

The  terms  of  4 22(c)  of  ANCSA  and  regulaticns  in 
43  CFB  2650. 3-2 (c)  requiring  that  the  owner  of  an  unpat- 
ented millsite  location  must  proceed  to  patent  within  a 
time  limit  is  not  in  derogation  of  the  general  mining 
laws  which  ccntain  no  time  limit  within  which  a mining 
claimant  needs  to  proceed  to  obtain  patent. 

Thus,  pursuant  to  601  DM  2,  requirements  in 
Secretary's  Crder  No.  3029,  as  to  adjudication  cf 
Federally  created  interests,  do  not  apply  tc  unpatented 
mining  claims  and  the  Bureau  of  Land  Management  is  net 
required  to  adjudicate  mining  claims  before  conveyance. 
Pursuant  to  ANCSA  and  Secretary's  Order  No.  3029,  a§ 
amended,  lands  selected  by  a Native  corporaticn  must  be 
conveyed  by  ELM  notwithstanding  the  existence  cf  an 
unpatented  mining  claim  within  such  lands  which  has  not 
been  adjudicated  for  validity  under  the  general  mining 
laws. 

when  an  unpatented  millsite  location  is  situated 
within  lands  selected  and  approved  for  conveyance  under 
ANCSA,  the  possessory  interest  of  the  mining  claimant 
is  protected  under  provisions  of  4 22(c)  and  43  CFB 
2650.3-2  as  a valid  existing  right  notwithstanding  that 
the  Bureau  of  Land  Management  has  not  adjudicated  the 
validity  of  such  millsite  prior  to  conveyance. 

United  States  Steel  Corn..  7 ANCAB  106  (June  17,  1982) 

89  I.E.  293 


State  of  Alaska,  Dept,  of  Transportation  and  Public 
Facilities.  67  IBLA  380  (Oct.  8,  1982) 
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A L A S K A_ N ATI  V E_C L A I H S_S E TT L E B E N T_ A C T — Co  n t i n u e d 
CONVEYANCES — Continued 

Valid  Existing_Rights — Continued 
Third-Party  Interests — Con t i n ued 

When  the  State  of  Alaska  has  continued  operation 
of  facilities  on  an  Air  Navigation  Site  withdrawn  by 
Secretary's  Order  for  use  by  the  Territory,  but  has 
never  applied  for  the  land  under  Federal  law,  the 
State's  interest  in  the  ANS  is  protected  pursuant  to 
9 14(c)  (4)  of  ANSCA,  as  amended,  which  requires  the 
Native  corporation  to  convey  title  to  the  State, 
together  with  such  additional  acreage  and/or  easements 
as  are  necessary. 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities,  7 ANCAB  157  (June  2J,  1982)  89  I.lT  321 


Where,  in  R.S.  2477,  Congress  made  a grant  of 
rights-of-way  which  became  effective  only  upon  valid 
acceptance  of  the  grant,  and  where  the  Bureau  of  Land 
Management  is  prohibited  from  adjudicating  the  right- 
of-way  to  determine  whether  it  is  valid  and  has  there- 
fore "issued"  within  the  meaning  of  9 14(g)  of  ANCSA, 
the  holding  in  Appeals  of  State  of  Alaska  and  Seldovia 
Native  Ass' n,  Inc..  2 ANCAB  1,  84  I.D.  349  7 1 977^” 

[VLS  75-14/75-15],  requiring  identification  of  valid 
existing  rights  in  the  conveyance  document  is  not 
applicable  to  R.S.  2477  rights-of-way. 

Where  the  Bureau  of  Land  Management  seeks  to 
reserve  a § 17  (b)  public  easement  over  an  existing  road 
constructed  by  the  State  of  Alaska  and  claimed  by  the 
State  as  an  R.S.  2477  right-of-way,  the  conveyance 
documents  shall  contain  a provision  specifying  that  the 
reserved  public  easement  is  subject  to  the  claimed 
R.S.  2477  right-of-way,  "if  valid." 

State  of  Alaska.  Dept,  of  Transportation  and  Public 
Facilities  (On  Reconsideration) , 7 ANCAB  188  (June  24, 
1982)  89  I.E.  346 


Sec.  22  (c)  of  the  Alaska  Native  Claims  Settlement 
Act  permits  the  conveyance  of  land  that  is  subject  to 
unpatented  mining  claims  located  prior  to  Aug.  31, 

1971,  to  a regional  Native  corporation.  The  possessory 
interest  of  the  mining  claimant  in  the  claims  is  pro- 
tected, although  limited,  as  a valid  existing  right  by 
sec.  22(c)  and  43  CFR  2650.3-2. 

Theodore  J.  Almasy.  69  IBLA  160  (Dec.  13,  1982) 

89  I.D.  618 


DEFINITIONS 

Federal  Installation 

Where  the  Alaska  Railroad  claims  use  of  a tract  of 
land  and  thus  nominally  meets  the  definition  of  the 
term  “holding  agency"  in  43  CFR  2655.0-5  (a),  and  where 
factual  and  legal  questions  relating  to  the  issue  of 
whether  the  railroad  actually  used  the  land  as  claimed 
have  not  yet  been  determined  by  the  BLH,  the  Board  con- 
cludes that  a finding  on  whether  the  ABR  is  the  hold- 
ing agency  is  properly  an  initial  part  of  the  9 3(e) 
determination  to  be  made  by  BIB  if  a remand  is  ordered. 

Alaska  Railroad.  7 ANCAB  8 (Mar.  26,  1982)  89  I.E.  118 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 
DEFINITIONS — Continued 
Frivolous  iPfeal 

Where  regulations  in  43  CFR  2655.4(b)  provide  that 
the  Board  must  remand  an  appeal  to  the  Bureau  of  Land 
Management  for  a 9 3 (e)  determination  unless  the  appeal 
is  found  to  be  "frivolous,"  and  the  term  "frivolous"  is 
not  defined  in  such  regulations,  the  Eoard  will  find 
the  appeal  frivolous  only  if  the  appellant  can  make  no 
rational  argument  on  the  law  or  facts  in  support  of  his 
claim  . 

Where  the  Alaska  Railroad  raises  issues  of  fact 
and  law,  which  were  addressed  for  the  first  time  in 
regulations  implementing  9 3(e)  of  ANCSA,  and  the 
Bureau  of  Land  Management  has  not  yet  made  a $ 3(e) 
determination  on  the  lands  in  dispute,  the  railroad's 
appeal  is  net  frivolous  and  the  appeal  will  be 
remanded  to  the  Bureau  of  Land  Management  for  consid- 
eration of  these  issues  in  a 9 3(e)  determination. 

Alaska  Railroad.  7 ANCAB  8 (Mar.  26,  1982)  89  I.E.  118 


Holding  Agency 

Where  the  Alaska  Railroad  claims  use  of  a tract  of 
land  and  thus  nominally  meets  the  definition  of  the 
term  "holding  agency"  in  43  CFR  2655.0-5(a),  and  where 
factual  and  legal  questions  relating  to  the  issue  of 
whether  the  railroad  actually  used  the  land  as  claimed 
have  not  yet  been  determined  by  the  BLH,  the  Eoard  con- 
cludes that  a finding  on  whether  the  ABB  is  the  bold- 
ing agency  is  properly  an  initial  part  of  the  t 3(e) 
determination  to  be  made  by  BLM  if  a remand  is  ordered. 

Alaska  Bailroad.  7 ANCAB  8 (Mar.  26,  1982)  89  I.D.  118 


Jut ljc_La nds 
Generally 

The  Bureau  of  Land  Management  under  provisions  of 
ANCSA  and  regulations  in  43  CFB  has  both  the  authority 
and  responsibility  to  determine  which  lands,  including 
submerged  lands,  are  "public  lands"  within  the  defini- 
tion of  9 3(e)  of  ANCSA  and  are  therefore  available 
for  selection  by  a Native  corporation. 

Dovon.  Ltd,  and  BTNT.  Ltd..  6 ANCAB  270  (Jan.  25, 

19821  89  I.D.  1 

Dovon.  Ltd.,  6 ANCAE  364  (Feb.  24,  1982) 


Where  the  Bureau  of  Land  Management  under  regula- 
tions in  43  CFB  2650.0-5  (g)  or  43  CFB  2650.5-l(fc)  makes 
administrative  determinations  of  navigability  for  the 
purpose  of  conveying  title  to  submerged  lands,  and 
where  title  to  such  lands  could  pass  to  the  State  cf 
Alaska  or  to  a Native  corporation,  but  cannot  pass  to 
the  appellant,  the  appellant's  property  interest  in 
other  lands  is  not  affected  by  such  navigability 
determination,  and  be  lacks  standing  to  raise  issues 
of  navigability  on  appeal. 

8 ANCAB  307  (Jan.  28,  1982)  89  I.D.  14 


witbdrawal_for_Nj|ticnaJL  JJefensf  Jurposes 

Where  a public  land  order  withdraws  lands  under 
the  jurisdiction  of  the  Eureau  of  Land  Management  as  a 
source  of  materials  for  use  in  construction  and  main- 
tenance of  Federal  projects,  and  the  Alaska  Bailrcad  is 
not  indicated  expressly  in  the  public  land  erder  as  an 
agency  benefiting  from  the  withdrawal,  the  Bailroad 
cannot  invoke  the  national  defense  exception  in  9 11(a) 
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ALASKA  NATIVE  CLAIMS  SBTTLBBBNT  ACT — Continued 


ALASKA  NATIVE  CLAIHS  SEITLBHBftT  ACT — Co ntinued 


DEFINITIONS — Continued 


EASBBENTS — Continued 


Bith dr aw al_f gradational  Defense  purposes — Continued 


access — Continued 


of  AICSA  to  defeat  Native  selection  of  the  withdrawn 
lands. 

Alaska  Bailroad.  7 AHCAB  8 (Bar.  26,  1982)  89  I.D.  118 


EASEHEMTS 

genejaili 

There  is  no  requirement  in  the  Alaska  Native 
Claias  Settleaent  Act  easeaent  regulations  that  all  of 
the  standard  uses  described  for  25-foot-wide  trails  be 
allowed  in  ever;  easeaent  reservation.  To  the  con- 
trary, the  regulations  specifically  perait  variances 
froa  standard  uses  "when  justified  by  special  circum- 
stances."  43  CFR  2650. 4-7  (a)  (4).  In  this  case,  the 
evidence  supports  the  use  of  easeaent  14  for  "travel  by 
foot,  dogsleds,  [and]  aniaals"  (43  CFB  2650.4-7(t) 

(2)  (i) ) , but  the  record  does  not  support  use  by  "snow- 
■obiles,  two  and  three-wheel  vehicles,  and  snail  all- 
terrain  vehicles  (less  than  3,000  lbs.  G.V.W.)."  Id. 

dorthwav  Natives.  Inc., Dovon  Ltd..  69  IBLA  219 

(Dec.  17,  1982) ~ * 89  I.D.  642 


Jccess 

Since  the  purpose  of  a § 17(b)  (1)  easeaent  is  to 
provide  public  access  across  Native  lands  to  public 
lands,  such  an  easement  necessarily  affects  lands  other 
than  those  to  be  conveyed.  A aeaber  of  the  public  who 
claias  a private  interest  in  land  outside  the  convey- 
ance, in  asserting  standing  to  appeal  a § 17(b)  (1) 
easeaent  decision,  aay  rely  on  this  private  holding  as 
a property  interest  affected  within  the  meaning  of 
regulations  in  43  CFR  4.902. 

Where  access,  by  appellant  and  members  of  the 
public,  from  a public  airport  to  appellant's  property 
and  adjacent  public  lands  is  dependent  upon  use  of  a 
water  body,  and  upon  access  to  the  water  body  by  a 
public  easement,  then  the  appellant's  property  interest 
is  affected  by  failure  to  reserve  such  a public  access 
easeaent . 

Bhere  determination  of  a lake's  status  as  a aajcr 
waterway  is  relevant  to  reservation  of  public  access 
easements  to  the  lake,  and  the  appellant's  assertions 
regarding  public  use  of  the  lake,  made  in  connection 
with  an  attempt  to  appeal  navigability  determinations, 
are  equally  relevant  to  the  question  of  whether  the 
lake  is  a major  waterway,  then  the  appellant  aay 
atteapt  to  prove  that  the  lake  is  a major  waterway  in 
order  to  justify  reservation  of  the  public  access 
easement  he  seeks. 

Walt  Hanni.  6 ANCAB  307  (Jan.  28,  1982)  89  I.D.  14 


Since  the  purpose  of  a « 17(b)  (1)  public  easement 
is  to  provide  access  across  Native  lands  to  lands  not 
selected,  the  Board  has  concluded  that  a $ 17(b)  (1) 
easeaent  necessarily  affects  lands  other  than  those  to 
be  conveyed.  Therefore,  a aeaber  of  the  public  who 
claias  a private  interest  in  land  other  than  the  land 
to  be  conveyed,  in  asserting  standing  to  appeal  a 
$ 17(b)  (1)  easeaent  decision,  aay  rely  on  this  private 
holding  as  his  or  her  "property  interest"  affected 
within  the  aeaning  of  43  CFR  4.902. 

Where  access  by  appellant  to  appellant's  property 
is  dependent  upon  use  of  a water  tody,  and  upon  access 


to  the  water  body  by  a public  easeaent,  then  the  appel- 
lant's property  interest  is  affected  by  failure  tc 
reserve  such  a public  access  easement. 

Where  determination  of  a lake's  status  as  a major 
waterway  is  relevant  to  reservation  of  putlic  access 
easements  tc  the  lake,  and  the  appellant  has  appealed 
the  Bureau  of  Land  Hanagenent's  failure  or  refusal  tc 
reserve  a trail  easement  to  the  lake,  and  appellant's 
assertions  indicate  seme  possibility  that  the  lake  is  a 
major  waterway,  then  the  appellant  may  attempt  tc  preve 
that  the  lake  is  a major  waterway  in  order  tc  justify 
reservation  cf  the  public  access  easement  he  seeks. 

In  the  absence  cf  any  indication  that  a water  body 
is  a major  waterway,  where  appellant  lacks  standing  tc 
appeal  the  navigability  cf  the  water  body,  and  where 
appellant  has  thus  failed  to  indicate  that  the  absence 
of  an  easement  in  any  way  affects  access  between  bis 
land  and  public  lands  cr  a major  waterway,  an  appellant 
will  be  found  to  lack  standing  to  appeal  that  particu- 
lar easement. 

Bhere  appellant's  land  is  surrounded  by  Native- 
selected  lands,  and  the  only  means  cf  access  by  appel- 
lant and  members  of  the  public  to  appellant's  land  and 
putlic  lands  beyond  the  Native  selections  is  by  a 
public  road,  the  failure  of  the  Bureau  cf  Land  Eanage- 
ment  to  reserve  a public  access  easement  for  such  read 
adversely  affects  the  appellant's  property  interest  sc 
as  to  confer  standing  under  43  CFR  4.902  tc  appeal  the 
lack  of  such  an  easeaent.  Appellant's  property  inter- 
est is  similarly  affected  by  BLN's  failure  tc  reserve 
a site  easement  providing  access  from  appellant's  land 
to  submerged  lands  underlying  navigable  waters. 

Ervin  K.  Terry.  7 ANCAE  63  (Nay  19,  1982)  89  1. 1.  242 


The  regulations  ccntain  safeguards  to  guarantee 
the  public  access  to  the  putlic  domain  via  easements 
across  Native-selected  lands  so  that  other  than  present 
existing  uses  cf  the  public  domain  may  be  enjoyed.  At 
43  CFB  2650.4-7  (a)  (3)  it  is  provided  that  a putlic 
easeaent  may  be  reserved  absent  a demonstration  cf 
present  existing  use  if,  among  other  things,  there  is 
no  reasonable  alternative  route  available  or  if  the 
public  easement  is  for  access  to  an  isolated  tract  cr 
area  cf  publicly  cwned  land. 

Northwav  Natives.  Inc.,  peven  Ltd..  69  IBLA  219 
( D e c . ~ 1 7 , 1982)  89  I.C.  642 


present  J x ist ing_Use 

Pursuant  to  43  CFB  2650.4-7  (a)  (3)  , the  primary 
standard  for  determining  which  putlic  easements  are 
reasonably  necessary  for  access  shall  be  present  exist- 
ing use.  In  light  cf  the  detailed  concern  repeatedly 
expressed  in  the  easement  regulations  about  controlling 
the  "uses"  cf  public  easements,  it  makes  little  sense 
to  regard  the  "primary  standard"  for  determining  which 
public  easements  are  reasonably  necessary  as  netting 
more  than  favoring  trails,  regardless  of  their  purpese, 
which  have  recency  cf  use.  The  most  reasonable  inter- 
pretation cf  the  "present  existing  use"  requirexent  is 
that  easements  substantially  conform  tc  existing  uses 
and  that  such  evidence  cf  use  he  recent. 

The  regulations  contain  safeguards  to  guarantee 
the  public  access  to  the  putlic  domain  via  easements 
across  Native-selected  lands  so  that  other  than  present 
existing  uses  cf  the  public  domain  aay  be  enjoyed.  At 
43  CFR  265C.4-7  (a)  (3)  it  is  provided  that  a putlic 
easement  may  be  reserved  absent  a demonstra t icn  cf 
present  existing  use  if,  among  other  things,  there  is 
no  reasonable  alternative  route  available  cr  if  the 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT— Co nticued 


ALASKA  NATIVE  CLAIHS  SBTTCEHBMT  ACT— Continued 
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NATIVE  LAND  SELECTIONS — Continued 


Present  £xisting_Use--Continued 

public  easement  is  for  access  to  an  isolated  tract  or 
area  of  publicly  owned  land. 

Northway  Natives,  Inc. , Dovon  Ltd,,  69  IBLA  219 

"(Dec . 17,  1982)  “ 89  I.C.  642 


P u b 1 ic_  E£  se  me  n t s 

Criteria  for  reserving  public  easements  for  future 
roads,  including  railroads,  in  43  CFR  2650.4-7  (b)  (1)  ( v) 
require  that  such  easements  be  both  site  specific  and 
actually  planned  for  construction  within  5 years  of  the 
date  of  conveyance.  The  minimal  submission  cf  a map, 
along  with  a letter  stating  that  the  map  depicts  pro- 
posed railroad  extensions,  cannot  be  found  to  demon- 
strate an  actual  plan  for  construction  within  the  mean- 
ing of  the  regulation. 

Alaska  Railroad.  7 ANCAB  43  (Apr.  22,  1982)  89  I.C.  219 


Bai  1 r oa  d s , _T  e 1 e g r ajD  h_  a n d_T  e 1 e p h o n e_  Li  ne  s 

Pursuant  to  ft  3(a)  of  P.L.  95-178,  91  Stat.  1369 
(1977) , the  reservation  of  easements  on  lands  already 
conveyed  to  Cook  Inlet  Region,  Inc.,  in  satisfaction  of 
its  entitlement  under  A NCSA , is  subject  to  the  deter- 
mination of  the  Court  in  ftlaska  Public  Easement  Defense 
Fund  v.  Andrus.  435  F.  Supp.  664,  680-681  (D.C.  Alaska 
1977) , which  held  that  floating  railroad  easements 
under  43  U.S.C.  ft  975d  may  not  be  reserved  in  convey- 
ances made  pursuant  to  ANCSA. 

Alaska  Railroad.  7 ANCAB  43  (Apr.  22,  1982)  89  I.C.  219 


Review 

When  an  interested  party  appeals  a BLM  easement 
determination  made  pursuant  to  ANCSA  and  Eepartaent 
regulations,  the  burden  of  proof  is  upon  the  party 
challenging  the  determination  to  show  that  the  decision 
is  erroneous.  A decision  to  reserve  easements  must  be 
affirmed  as  long  as  it  is  supported  by  a rational  basis. 

The  failure  of  BLM  to  include  in  the  predecision 
record  or  the  easement  reservation  decision  itself  all 
factors  bearing  on  its  selection  does  not  render  the 
decision  arbitrary  and  capricious.  The  lack  cf  a for- 
mal requirement  that  BLM  fully  justify  its  decisions  in 
writing  does  not  mean  that  BLM  may  reserve  public  ease- 
ments across  Native-selected  lands  without  abiding  by 
the  selection  criteria  set  forth  in  the  Alaska  Native 
Claims  Settlement  Act  and  Departmental  regulations,  or 
that  BLM  need  not  be  able  to  document  a rational  basis 
for  its  decision  to  reserve  or  not  reserve  an  easement. 

Northway  Natives.  Inc..  Doyon  Ltd..  69  IELA  219 
(Dec.  17,  1982)  ~ “ 89  I.C.  642 


NATIVE  LAND  SELECTIONS 
Generally 

The  interest  of  an  appellant-owner  in  a millsite 
located  under  30  U.S.C.  ft  42(b)  and  situated  within 
lands  selected  by  a Native  corporation  under  ANCSA, 
constitutes  a location  under  the  general  mining  laws 
and  is  therefore  included  within  meaning  of  interests 
protected  under  the  provisions  of  § 22(c)  of  ANCSA. 

Pursuant  to  ft  22(c)  of  ANCSA  the  interest  of 
the  owner  of  an  unpatented  millsite  location  under 
30  U.S.C.  ft  42(b)  does  not  constitute  any  impediment 
to  the  Bureau  of  Land  Management  conveying  the  legal 


jgejiej:  ajly — Continued 

title  of  the  same  lands  to  a selecting  Native  corpora- 
tion. 


Pursuant  tc  A 22(c)  of  ANCSA  and  regulations  in 
43  CFR  265C.3-2(c),  the  Bureau  of  Land  Management  may 
convey  title  to  lands  selected  by  a Native  corporation 
without  excluding  those  lands  situated  within  an  unpat- 
ented millsite  location  under  provisions  of  30  U.S.C. 
ft  42(b). 

The  interest  of  an  unpatented  millsite  location 
under  3C  U.S.C.  ft  42(b)  situated  within  lands  properly 
selected  by  a Native  corporation  under  ANCSA  dees  net 
cause  a segregation  of  such  lands  which  requires  the 
lands  to  be  excluded  from  a conveyance. 

United  States  Steel  Cere..  7 ANCAB  106  (June  17,  1982) 

89  I.C.  293 


Owners  cf  unpatented  mining  claims  located  within 
tracts  conveyed  to  an  Alaska  Native  Corporaticn  pursu- 
ant to  the  Alaska  Native  Claims  Settlement  Act  held  net 
to  be  entitled  to  a Departmental  adjudication  cf  the 
validity  of  their  claims  prior  to  ccnveyance. 


gd war d-P. . Hcgye 
(Nov.  4,  1982) 


68  IELA  174 


Village  ^elections 

Under  the  decision  in  Reeves  v.  Andrus . 

465  F.  Supp.  1C65  (C.  Alaska  1979),  upon  a deter- 
mination of  the  Federal  Power  Commission  that  the 
value  of  land  withdrawn  for  power  purposes  would  net 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  tc 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  ccncerned,  within  a reasonable 
time  thereafter.  Such  land,  however,  does  not  keccie 
available  until  an  erder  of  restoration  is  issued.  Nc 
rights  may  be  acquired  by  a settler  cn  the  public  land 
who  initiates  settlement  at  a time  when  the  recerds  cf 
the  Department  indicate  that  the  land  is  net  epet  tc 
entry. 

Where  the  Cepartsent  issues  a decision  finally 
adjudicating  rights  to  the  public  land  adverse  tc  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Department  will  bar  reccn- 
sideraticn  cf  that  decision,  even  if  arguably  errcnecus, 
where  a third  party  has  initiated  adverse  rights  tc  the 
land  originally  sought. 

Carmel  J. McIntyre  (On  Judicial  Remand)  . 67  IE1I  317 

(Oct.  1~~1982) 


While  an  Alaska  Native  village  ccrporaticn, 
organized  for  profit  under  the  Alaska  Native  Claiis 
Settlement  Act,  43  O.S.C.  s 1601  (1976),  dees  net 
qualify  for  a free-use  exemption  under  the  Materials 
Cisposal  Act  cf  1947,  as  amended . 30  U.S.C.  ft  6C1 
(1976),  it  may  apply  to  purchase  sand  and  gravel  under 
that  Act  and  the  mineral  sales  regulaticns  at  43  CFR 
Fart  3610. 


Ukpeagv^k  Ingpjat  Corp..  68  IELA  359  (Ncv 


22,  1982) 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Continued 
NAVIGABLE  HATERS 

Hhere  the  Bureau  of  Land  Manageaent  has  redeterained 
that  water  bodies  which  are  the  subject  of  an  appeal 
are  navigable,  and  where  the  Board  finds  that  the  facts 
in  the  record  upon  which  the  Bureau  of  Land  Nanageaent 
aade  its  redeterBination  Beet  the  essential  eleaents  of 
navigability,  and  where  the  facts  in  the  record  are 
undisputed  so  that  no  issue  of  fact  as  to  navigability 
renains  before  the  Board,  then  the  Board  will  find 
the  water  bodies  to  be  navigable. 

The  Bureau  of  Land  Management  is  not  bound  tc 
sake  its  navigability  deterainations  in  conformity 
with  inforaation  provided  by  the  State  of  Alaska  pur- 
suant to  43  CFR  2650.1(b)  as  to  navigability  of  water 
bodies  within  lands  selected  under  A NCS A , or  to  accept 
the  State's  conclusions  as  to  navigability. 

Hhen  the  State  of  Alaska's  claia  of  ownership  of 
subaerged  lands  is  based  solely  upon  its  own  conclu- 
sions as  to  the  navigability  of  water  bodies  within 
lands  selected  under  ANCSA,  and  net  upon  a final  adju- 
dication of  navigability,  the  aere  assertion  of  the 
State's  ownership  does  not  constitute  a claia  of  title 
in  the  subaerged  lands  which  requires  the  Bureau  of 
Land  Manageaent  to  exclude  such  lands  froa  the  Deci- 
sion to  Issue  Conveyance. 

Dovon.  Ltd,  and  MTNT.  Ltd..  6 ANCAB  270  (Jan.  25, 

1982)  ~ 89  I.D.  1 


The  Bureau  of  Land  Manageaent  is  not  bound  to 
■ake  its  navigability  deterainations  in  ccnforaity 
with  inforaation  provided  by  the  State  of  Alaska  pur- 
suant to  43  CFR  2650.1(b)  as  to  navigability  of  water 
bodies  within  lands  selected  under  ANCSA,  or  to  accept 
the  State's  conclusions  as  to  navigability. 

Hhen  the  State  of  Alaska's  claia  of  ownership  of 
subaerged  lands  is  based  solely  upon  its  own  conclu- 
sions as  to  the  navigability  of  water  bodies  within 
lands  selected  under  ANCSA,  and  not  upon  a final  adju- 
dication of  navigability,  the  aere  assertion  of  the 
State's  ownership  does  not  constitute  a claia  of  title 
in  the  subaerged  lands  which  requires  the  Bureau  of 
Land  Manageaent  to  exclude  such  lands  fron  the  Deci- 
sion to  Issue  Conveyance. 

Dovon.  Ltd..  6 ANCAB  364  (Peb.  24,  1982) 


SURVEY 

Several li 

Hhere  $ 13(b)  of  ANCSA  addresses  events  in  the 
land  conveyance  process  which  occur  over  a period  of 
3 years  or  longer,  during  which  tiae  surveys  and  pro- 
traction diagraas  aay  be  changed  or  corrected,  it 
would  be  unreasonable  to  conclude  that  such  changes 
or  corrections  aust  be  ignored  in  deference  to  the 
survey  or  protraction  in  existence  on  Dec.  18,  1971. 

Sec.  13(b)  of  ANCSA  is  not  a aechanisa  to  deter- 
aine  land  entitleaent,  but  is  intended  to  ensure  that 
land  is  described  through  use  of  the  aost  accurate 
protraction  diagraas  or  surveys. 

Tetlin  Native  Corn..  7 ANCAB  132  (June  18,  1982) 

89  I.D.  303 


ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT — Con tinued 
WITHDRAWALS  AND  RESERVATIONS 

Generally 

Hhere  a public  land  order  withdraws  lands  under 
the  jurisdiction  of  the  Eureau  of  Land  Manageaent  as  a 
source  of  materials  for  use  in  construction  and  sain- 
tenance  of  Federal  projects,  and  the  Alaska  Railrcad  is 
not  indicated  expressly  in  the  public  land  erder  as  an 
agency  benefiting  froa  the  withdrawal,  the  Railrcad 
cannot  invoke  the  national  defense  exception  in  § 11(a) 
of  ANCSA  to  defeat  Native  selection  of  the  withdrawn 
lands. 

Hhere  lands  are  withdrawn  by  public  land  order 
within  the  jurisdiction  of  the  Eureau  of  Land  Eanage- 
aent,  such  lands  are  not  fcraally  under  the  adiinistra- 
tion  of  the  Departaent  cf  Transportation,  and  43  D.S.C. 
$ 1714(i)  (1976)  does  not  apply  to  require  the  consent 

of  the  Secretary  cf  Transportation  to  conveyance  cf 
such  land  to  a Native  corporation  by  the  Eureau  cf  Land 
Manageaent  under  ANCSA. 

The  Secretary's  power  tc  delegate  his  withdrawal 
authority  is  liaited  by  43  D.S.C.  $ 1714(a)  (1976). 

Hhere  lands  under  withdrawal  for  other  purposes  are 
withdrawn  fex  Native  selection  by  $ 11(a)(1)  cf  ANCSA, 
subject  to  $ 3(e)  of  the  Act,  such  withdrawal  is  nan- 
dated  by  Congress  and  authority  to  revoke  the  prcvicus 
withdrawal,  as  between  the  Secretary  and  the  Bureau  cf 
Land  Manageaent,  is  not  in  issue. 

Alaska  Railroad.  7 ANCAB  8 (Mar.  26,  1982)  89  I.D.  118 


MUliS 

(See  also  Adainistrative  Procedure,  Contracts,  Grazing 
Peraits  6 Licenses,  Indian  Probate,  Indian  Tribes, 

Rules  of  Practice,  Torts,  Dnifora  Relocation  Assistance 
6 Real  Property  Acquisition  Policies  Act  cf  197C — if 
included  in  this  Index.) 

Hhere,  in  a decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  tc 
sec.  603(a)  cf  the  Federal  Land  Policy  and  Manageient 
Act  of  1976,  43  D.S.C.  5 1782(a)  (1976),  the  Eureau  cf 

Land  Manageaent  grants  interested  parties  30  days  tc 
initiate  a protest  challenging  the  decision,  the  3C-day 
appeal  period  as  to  that  decision  will  coaaence  upon 
expiration  cf  the  30  days  accorded  for  filing  pretests. 

An  appeal  filed  after  the  tiae  period  allowed  aust  be 
disaissed. 

San  Juan  County  Coaa'n.  61  IB LA  99  (Jan.  4,  1982) 


Notice  of  appeal  aust  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  froa  which  the  appeal  is  taken.  The  tiiely 
filing  of  a notice  cf  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  tiae  allcwed 
requires  disaissal  of  the  appeal. 

Bussell  L.  Osborn.  62  IFL A 104  (Mar.  1,  1982) 

B.  H.  Dodds.  62  IBLA  241  (Mar.  11,  1982) 

Madison  E.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 

Bav  Mallory.  68  IBLA  189  (Nov.  9,  1982) 


Harold  H.  Butcert.  69  IBLA  82  (Nov.  30,  1982) 
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APPEALS — Continued 

A homestead  entryman  who  22  years  ago  received  a 
patent  with  a reservation  of  a material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-cf-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

Where  a homestead  patent  is  impressed  with  the 
reservation  of  a right-of-way  for  a material  site  which 
is  held  and  operated  by  a state  agency,  the  Department 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  or 
whether  it  should  be  canceled. 

State  of  Alaska.  62  IBLA  187  (Bar.  9,  1982) 


Where  a protest  filed  against  the  issuance  of  an 
oil  and  gas  lease  alleges  several  specific  reasons  why 
the  lease  should  not  issue,  and  BLH  dismisses  the  pro- 
test after  due  consideration  of  the  reasons  recited, 
and  on  appeal  from  such  dismissal  the  prctestant  raises 
additional  arguments  and  issues,  the  Board  of  Land 
Appeals  need  not  adjudicate  the  issues  raised  for  the 
first  time  on  appeal,  but  may  confine  its  review  to  the 
merits  of  those  matters  addressed  in  the  decision  which 
is  the  subject  of  the  appeal. 

Henry  A.  Alker.  62  IBLA  211  (Bar.  10,  1982) 

Monty  Cranston.  67  IBLA  364  (Oct.  7,  1982) 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Wolter  Oil  Co..  62  IBLA  274  (Mar.  15,  1982) 

John  W.  Black  et  al.,  63  IBLA  165  (Apr.  6,  1982) 


Where  appellant  states  that  he  may  not  be 
adversely  affected  by  a decision  of  the  Bureau  of  Land 
Management  and  fails  to  point  out  affirmatively  in  his 
statement  of  reasons  in  what  respect  the  decision  is 
in  error,  he  does  not  meet  the  requirements  of  the 
Department's  rules  of  practice  and  the  appeal  must  be 
dismissed. 

Hal  V.  Carlson.  Jr..  62  IBLA  305  (Mar.  18,  1982) 


The  Board  of  Indian  Appeals  is  bound  by  statutes, 
regulations,  case  law,  and  principles  of  judicial  self- 
restraint  not  to  interfere  with  substantive  decisions 
of  the  BIA  issued  under  its  discretionary  authority. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  cf  the 
Bockv  Bov's  Reservation  v.  Coaa'r  of  Indian  Affairs. 

9 IBIA  203  (Har7~30,  1982)  “ “ 89  I.dT~132 


Where  several  BLH  decisions  declaring  appellant's 
mining  claims  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (N-952),"  and  appellant's  notice  of 
appeal  specifically  applied  to  BLH  decisions  bearing 
that  reference  number,  the  notice  of  appeal  was  effec- 
tive, and  BLM  incorrectly  and  prematurely  closed  the 
file  of  one  claim  that  BLH  decided  was  not  covered  by 
the  notice  of  appeal. 

D.  F.  Colson.  63  IBLA  221  (Apr.  15,  1982) 


AFPEALS — Co  ntinued 

Where  an  individual,  named  as  an  adverse  party 
in  a proceeding  before  the  Eoard  of  Land  Appeals,  is 
duly  served  with  notice  cf  that  fact,  and  is  given  the 
opportunity  to  participate  in  the  proceeding  tut  fails 
to  do  sc,  the  natter  becomes  res  judicata  upon  the  ren- 
dering of  the  Beard's  decision  and  the  party  may  net 
subsequently  challenge  the  decision  in  a new  appeal 
before  the  Beard  from  the  Bureau  of  land  Hanagexent's 
ministerial  action  implementing  the  decision. 

Bay  Kay.  Teckla  Productions.  Jnca,  63  IBLA  357 
1 Apr » 29.  1982) 


The  effect  cf  decisions  cf  Eureau  of  Land  Eanage- 
aent  officials  regarding  applications  for  use  cf  the 
public  land  and  its  resources  are  stayed  pending  the 
time  during  which  a party  adversely  affected  thereby 
may  file  an  appeal  and  during  the  pendency  cf  any 
appeal  properly  filed  except  where  statute  cr  regula- 
tion provides  ctherwise.  43  CFR  4.21(a).  Althcugh 
the  regulations  governing  issuance  cf  r ights-cf-way 
pursuant  to  Title  V of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  «$  1761-1771  (1976), 
provide  that  such  decisions  shall  be  effective  when 
issued,  r ights-cf-way  for  Federal  aid  highways  are 
expressly  excluded  from  the  scope  of  such  regulation 
and  thus,  a decision  to  issue  the  latter  type  of 
right-of-way  is  stayed  pending  appeal. 

Citizens  for  Glenwood  Canyon.  64  IBLA  346  (June  15, 
1982) 


Where  an  advisory  letter  from  an  official  of  the 
Bureau  of  Land  Management  to  an  official  cf  Minerals 
Management  Service  reporting  recommendations  on  an 
application  for  permit  to  drill  on  an  oil  and  gas 
lease  is  clearly  interlocutory  in  nature,  and  where 
implementation  cf  the  action  contemplated  by  the  letter 
is  contingent  upon  the  future  approval  by  Minerals 
Management  Service  of  an  application  for  a permit  tc 
drill,  an  appeal  from  the  recommendations  contained  in 
the  letter  will  be  dismissed  because  the  letter  dees 
not  constitute  a final  decision,  and  appellant's 
interests  have  not  yet  been  adversely  affected. 

Ptah  Wilderness  Ass'n.  65  IBLA  219  (July  9,  1982) 


Where,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  ctbex 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
time  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  nay  a lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

Lynda  Bagiev  Dove.  65  IBLA  340  (July  16,  1982) 


A notice  of  appeal  must  be  filed  within  30  days 
after  appellant  is  served  with  the  decision  from  which 
he  is  appealing.  When  a party  does  not  appeal,  the 
doctrine  of  administrative  finality,  the  administrative 
equivalent  cf  res  judicata,  generally  bars  considera- 
tion of  the  same  issue  in  a later  appeal. 

A statement  cf  reasons  in  support  of  an  appeal 
which  does  net  point  cut  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  net  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.  However,  dismissal  is  not  tan- 
datozy  and  each  case  will  be  considered  on  its  own 
merits. 


66  IBLA  156  (Aug.  10,  1982) 
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APPEALS — Continued 

Shore  an  appeal  of  a Bureau  of  Land  Management 
action  regarding  the  triggering  of  a snail  business 
set-aside  tiaber  sale  prograa  raises  only  class  size 
issues,  the  appeal  aust  be  disaissed  because  the  Small 
Business  Administration,  not  the  Departaent  of  the 
Inferior,  deteraines  class  size. 

Public  Tiaber  Purchasers  Group.  66  IBLA  24  4 {Aug.  17, 
1982) 


The  extent  to  which  ongoing  activities  outside  of 
a wilderness  study  area  are  iapinging  upon  adjacent 
areas  inside  a wilderness  study  area  so  as  tc  deprive 
thea  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  prograa;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Kennecott  Corp,.  66  IBLA  249  (Aug.  17,  1982) 


The  Board  of  Land  Appeals  aust  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vegetative  eanagenent  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing aafters  covered  by  the  Secretarial  action  except  in 
the  liaifed  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLB's  noncoapliance  therewith. 

Susan  Belles  et  al..  66  IBLA  407  (Aug.  31,  1982) 


Where  the  Bureau  of  Land  Hanageaent  authorized 
officer  issues  a decision  detersining  the  grazing  privi- 
leges of  two  conflicting  applicants  which  is  adverse  to 
one  of  the  applicants,  and  that  applicant  appeals  to  an 
Adainistrati ve  Law  Judge  and  receives  a favorable  deci- 
sion, the  failure  of  the  other  applicant  tc  participate 
in  the  proceedings  before  the  Administrative  Law  Judge 
does  not  foreclose  that  applicant  from  appealing  that 
decision  to  the  Board  of  Land  Appeals,  as  that  appli- 
cant is  a party  to  a case  adversely  affected  by  a 
decision  of  an  Administrative  Law  Judge  within  the 
aeaning  of  43  CFR  4.410. 

Bureau  of  Land  Hanageaent  v.  Alfredo  B.  Haez.  67  IBLA 
89  "(Sept  o 13,  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  tine  Units 
(subject  to  extension).  Proper  practice  requires  that 
all  issues  deeded  relevant  by  the  parties  be  briefed  at 
that  tiae  because,  as  a general  rule,  the  Board  does 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

Renewable  Energy.  Inc,,  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


The  Board  of  Land  Appeals  aust  defer  tc  the  Secre- 
tary's decision  to  approve  the  granting  of  a contract, 
where  such  approval  iaplicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  compliance  with  the  National  Environ- 
mental Protection  Act  of  1969,  42  U.S.C.  a 4321-4361 
(1976)  . The  Board  has  no  jurisdictional  authority  to 
entertain  appeals  concerning  natters  covered  by  the 
Secretarial  action  except  in  the  Halted  circumstance 
where  the  appellant's  object  clearly  is  tc  show  ELH's 
noncompliance  therewith. 


APPEALS — Continued 

A decision  partly  rejecting  an  oil  and  gas  lease 
offer  because  the  lands  are  included  in  a lease  issued 
to  a prior  applicant  will  be  affirmed  on  appeal  upcn 
a finding  that  appellant's  contenticn  that  the  prior 
applicant  failed  to  ccaply  with  the  requirements  for 
disclosure  of  other  parties  in  interest  is  simply 
unfounded. 

Irvin  Hall.  68  IBLA  276  (Hov.  17,  1982) 


APPLICATIONS  AND  ENTRIES 
GENERALLY 

The  Bureau  of  Land  Hanageaent  has  no  authority  tc 
allow  an  application  for  desert  land  entry  cn  land 
which  has  been  conveyed  from  Federal  ownership  by  quit- 
claim deed  er  which  has  been  withdrawn  frc®  disposition 
under  the  public  land  laws.  Even  if  the  applicant  had 
received  erroneous  advice  ccncerning  the  status  cf  the 
land,  this  does  not  entitle  him  to  have  his  application 
allowed. 

Coward  E.  Tingley.  62  IBLA  315  (Bar.  19,  1982) 


Where  an  applicant  for  a mineral  patent  has  been 
required  tc  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CEE  Part  386C, 
and  has  not  dene  so  within  the  time  prescribed  by  a 
Bureau  of  Land  Hanageaent  decision,  BLH  may  properly 
reject  the  mineral  patent  application  without  prejudice 
to  applicant's  right  to  submit  a proper  and  complete 
application  in  the  future. 

Conald  j.  Clark.  64  I EL A 129  (Hay  20,  1982) 


Where  an  applicant  for  a mineral  patent  has  teen 
required  tc  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CFE  Part  386C, 
and  has  not  done  sc  after  10  years,  the  Bureau  cf  Land 
Management  aay  properly  reject  the  mineral  patent 
application  without  prejudice  to  applicant's  right  tc 
submit  a proper  and  complete  application  in  the  future. 

Conald  t.  Clark.  64  I EL  A 132  (Hay  20,  1982) 


Although  sec.  7 cf  the  Act  of  Bar.  3,  1891, 

43  U.S.C.  § 1165  (1976),  provides  for  issuance  cf  a 
patent  to  an  ertryman  upon  a lapse  cf  2 years  fres  the 
date  cf  issuance  cf  "the  receipt,"  when  no  contest  cr 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  coasence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  tc 
what  was  known  as  "the  final  receipt  of  the  Receiver, " 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interim  receipt  fee  payment  cf  a 11C 
filing  fee  submitted  with  an  application  tc  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  net  trigger 
that  statutory  mechanism. 

United  States  v,  Evelyn  M.  Bunch  JCn  Judicial  Remand) . 
64  iilA  318  "(June  loT  1982) 


Where  petitions  fer  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  without  first 
ruling  cn  the  petitiens. 


Donald  Pay.  60  IBLA  26  (Oct.  21,  1982) 
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Where  applications  for  Indian  allotments  are  not 
accompanied  by  petitions  for  classification  of  the 
lands,  the  applications  must  be  rejected. 

Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended.  25  U.S.C.  5 334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Hary  Frances  Stiles  et  al..  64  IBLA  361  (June  16,  1982) 


Although  sec.  7 of  the  Act  of  Bar.  3,  1891, 

43  U.S.C.  § 1165  (1976) , provides  for  issuance  of  a 
patent  to  an  entryman  upon  a lapse  of  2 years  from  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  cf  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 

When  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interim  receipt  for  payment  of  a $10 
filing  fee  submitted  with  an  application  to  purchase  a 
homesite  in  Alaska  does  not  trigger  that  statutory 
mechanism. 

United  States  v.  Gerald  H.  Braniff (On  Reconsideration) , 

65  IBLA  94  (June  237  1982) 


A waiver  of  mineral  rights  pursuant  to  30  U.S.C. 

55  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 

Vincent  Barnard,  66  IBLA  100  (Aug.  4,  1982) 


Where  petitions  for  classification  and  applica- 
tions for  Indian  allotments  are  filed  together,  it  is 
improper  to  reject  the  applications  without  first 
ruling  on  the  petitions. 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  petitions  for  classification  of  the 
lands,  the  applications  oust  be  rejected. 

Where  applications  for  Indian  allotments  are  not 
accompanied  by  a certificate  of  eligibility  of  the 
applicant,  the  applications  must  be  rejected. 

Sec.  4 of  the  General  Allotment  Act  cf  Feb.  8, 
1887,  as  amended , 25  U.S.C.  5 334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
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of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Utba.  Muriel  Bryant  Smith  et  al..  66  IBLA  150 
(Aug.  10,  1982) 


Where  Congress  has  authorized  the  Secretary  tc 
administer  reconveyed  Coos  Bay  Wagon  Boad  lands  is 
accordance  with  a perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4 of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Wagon 
Boad  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

Barv  Margaret  Wear  et  al..  67  IBLA  8 (Sept.  1,  1982) 


"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  cf  the  Bureau  of  Land  Banagement 
have  been  noted  to  reflect  the  devotion  of  land  tc  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  nc  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  tc  reflect  that  the  land  is  nc 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  tc  the  records  in  error,  cr  where 
the  segregative  use  sc  ncted  is  void,  voidable,  cr  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Pajute  Cil  6 Mining  Ccrr..  67  IBLA  17  (Sept.  3,  1982) 


Where  the  Secretary  by  appropriate  notice  in  the 
Peder al  Register  has  classified  certain  lands  fcr 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classif icaticn 
has  not  keen  terminated  by  either  a reclassification  cr 
publication  in  the  Federal  Beqister  of  termination  cf 
classif icaticn , an  application  for  desert  land  entry 
is  properly  denied. 

Bill  K . Yearsley,  Bilalee  B.  Yearsjey.  67  IBLA  97 
"(Sept . 13,  1982) 


Where  Ccngress  has  withdrawn  lands  for  use  cf  the 
Air  Force,  and  thereby  segregated  them  from  all  terms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  a p prepr ia ted " within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  fcr 
Indian  allotment. 

The  Secretary  is  without  authority  tc  classify 
lands  withdrawn  fcr  Nellis  Air  Force  Rase  by  Ccngress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  fcr  Indian 
allotments  under  sec.  4 of  the  General  Allotment  Act. 

Lewis  Cuentjn  Garver.  67  IBLA  140  (Sept.  16,  1962) 


Where  a petition  fcr  classification  and  an 
application  for  Indian  allotment  are  filed  tegether,  it 
is  improper  tc  reject  the  application  without  first 
ruling  on  the  petition. 

Sec.  4 cf  the  General  Allotment  Act  of  Feb.  6, 
1887,  as  amended.  25  U.S.C.  5 334  (1976),  authorizes 
the  Secretary  cf  the  Interior  to  issue  allotments  tc 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "net  otherwise  appropriated." 
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Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1969,  through  notices 
of  classification  of  lands  for  multiple  use  sanagement, 
duly  published  in  the  Federal  Register . 

Wesley  Kenneth  Phillips.  Jr..  67  IBLA  168  (Sept.  21, 
1982) 


Where  land  has  been  segregated  from  all  forms  of 
disposition  under  the  public  land  laws  pursuant  to  an 
Act  of  Congress,  the  lands  are  "otherwise  appropriated" 
within  the  meaning  of  sec.  4 of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Where  a petition  for  classification  and  an  appli- 
cation for  Indian  allotment  are  filed  together,  for 
land  not  "otherwise  appropriated,"  it  is  improper  to 
reject  the  application  without  first  ruling  on  the 
petition. 

Gary  Lester  Gray.  Grace  Harie  Bayfield  Gray.  67  IELA 
184  (Sept.  22,  1982) 


An  application  for  an  Indian  allotment  filed 
pursuant  to  sec.  4 of  the  General  Allotment  Act,  as 
amended.  25  O.S.C.  $ 334  (1976),  for  land  which  has  not 
been  classified  for  such  disposition,  and  which  is  not 
accompanied  by  either  the  certificate  of  eligibility 
required  by  43  CFR  2531.1(b)  or  the  petition  for 
classification  required  by  43  CFR  2531.2  is  properly 
rejected. 

Kathron  F.  Wright  Belben.  68  IBLA  179  (Nov.  8,  1982) 


FILING 

Filing  is  accomplished  only  when  a document  is 
delivered  to  and  received  by  the  proper  BLR  office  dur- 
ing business  hours  and  depositing  a document  in  the 
nails  does  not  constitute  filing.  Nail  received  in  the 
post  office  box  designated  by  BLH  as  its  address  cf 
record  prior  to  BLR 9 s close  of  business  on  a given  day 
is  properly  considered  as  received  by  BLH  on  that  date 
and  failure  of  BLH  to  pick  up  the  mail  cannot  alter 
this  result.  However,  where  the  evidence  establishes 
that  a document  was  not  placed  in  the  BLH  post  office 
box  until  after  the  deadline,  the  filing  is  not  timely. 

Golden  Nonesuch  Hining  Core,  et  al..  61  IBLA  120 
(Jan.  15,  1982) 


It  is  improper  for  the  Bureau  of  Land  Hanagement 
to  reject  a noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a nota- 
tion stating  that  it  is  a reproduction. 

Texas  Oil  and  Gas  Com..  61  IBLA  312  (Feb.  4,  1982) 


Onder  43  CFR  3112.2-2  (b),  a single  remittance  is 
acceptable  for  a group  of  simultaneous  oil  and  gas 
lease  applications,  but  the  remittance  submitted  must 
be  sufficient  to  cover  all  filings.  If  the  remittance 
is  insufficient,  the  entire  group  is  unacceptable  and 
BLH  properly  returns  the  filings  to  the  applicants. 

Where  simultaneous  oil  and  gas  lease  applicants 
assert  that  their  filings  included  sufficient  fees  and 
were  grouped  separately  from  another  group  of  filings 
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with  insufficient  fees  that  was  transmitted  in  the 
same  parcel,  but  fail  to  submit  sufficient  evidence  tc 
prove  the  separate  grouping,  the  decision  of  the  F LB  tc 
return  all  filings  because  of  insufficient  fees  will  be 
affirmed. 

Fred  t.  Engle  et  al..  66  IELA  94  (Aug.  4,  1982) 


INHEBITABIIITY 

Where  an  applicant  with  first  priority  dies  after 
filing  an  cil  and  gas  lease  application,  tut  prior  tc 
issuance  of  the  lease,  his  personal  representative, 
heirs,  cr  devisees  are  entitled  to  the  lease  provided 
there  is  filed  an  offer  to  lease  in  compliance  with 
43  CFR  3102.8. 

Estate  of  Isidcr  Beenar.  63  IELA  217  (Apr.  13,  1962) 


PSICBITY 

Where,  under  43  CFR  3102.2-5,  evidence  of  a ccr- 
poration's  qualifications  tc  hold  an  oil  and  gas  lease 
must  he  submitted  simultaneously  with  the  lease  offer 
or  reference  be  made  to  the  ELH  serial  number  where 
the  material  has  earlier  been  filed,  and  where  such 
information  is  not  submitted  with  the  offer,  the 
offer  is  deficient,  the  filing  ineffective,  and  nc 
priority  attaches.  Bcwever,  where  the  applicant  sub- 
mits the  missing  evidence  before  rejection  occurs  cr 
becomes  final,  43  CFR  3102.2-5  is  satisfied,  an  effec- 
tive filing  cccurs,  and  priority  attaches  on  the  date 
the  deficiency  is  cured. 

Peter  D.  Van  Per  Jagt.  65  IELA  56  (June  23,  1982) 


BEINSTATEKENT 

Where  an  applicant  under  the  Hining  Claims 
Occupancy  Act  cf  Oct.  23,  1962,  as  amended.  30  O.S.C. 
ii  7C1-7C9  (1976) , fails  to  respond  to  a request  from 
BLB  to  submit  within  a prescribed  period  of  time  speci- 
fic information  necessary  tc  determine  whether  the 
applicant  is  qualified,  the  case  is  properly  closed  by 
BLH,  and  a petition  filed  by  the  applicant  10  years 
later  seeking  to  reinstate  his  application  is  properly 
denied,  there  being  nc  provision  for  reinstatement  cf 
such  an  application  and  the  statutory  deadline  fox 
filing  an  application  having  passed. 

Robert  T.  Brett,  63  IBLA  279  (Apr.  20,  1982) 


VALID  BUSTING  RIGHTS 

Where  a homestead  entry  is  on  land  within  a second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  net 
sufficient  to  vest  the  entrysan  with  equitable  title. 

The  revocation  of  a second-fora  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
teen  suitable  for  the  purpose  for  which  it  was  with- 
drawn. Where  an  entrysan  has  complied  with  all  the 
requirements  cf  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  net  operate 
retroactively  to  vest  equitable  title  in  the  entrysan 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  subiitted.  Such  equitable  title  cannot  be 
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deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

Vincent  Barnard.  66  IBLA  100  (Aug.  4,  1982) 


VESTED  RIGHTS 

Public  land  may  be  "appropriated"  to  a public 
project  or  purpose  by  a Federal  or  state  agency  if  such 
appropriation  is  under  authority  of  law  and  there  is  a 
physical  devotion  of  the  land  to  such  use  on  the  ground. 
Such  an  appropriation  does  not  segregate  or  withdraw 
the  land,  but  creates  an  easement  which  is  protected, 
and  any  subsequent  entry,  claim,  or  location  is  subject 
thereto,  ahere  a free-use  material  site  permit  with  a 
fixed  date  of  expiration  is  held  by  a state  agency  and 
the  site  is  later  included  in  a homestead  entry  applica- 
tion, after  the  rights  of  the  entryian  are  vested  the 
free-use  permit  nay  not  be  converted  to  a material  site 
right-of-way  with  an  indefinite  term,  but  the  homestead 
entry  remains  subject  to  the  permit  until  it  expires. 

Hhere  a state  agency  which  for  many  years  has 
operated  a material  site  under  a free-use  permit  has 
applied  to  BLH  for  a material  site  right-cf-vay  pursu- 
ant to  the  Federal  Highway  Act,  and  has  received  per- 
mission from  BLH  to  construct  (operate)  in  advance  of 
the  grant,  and  the  Department  of  Commerce  has  certified 
that  the  right-of-way  is  in  the  public  interest,  and 
the  application  has  been  perfected  by  the  applicant  so 
that  nothing  remains  to  be  done  except  the  ministerial 
act  of  formally  issuing  the  right-of-way,  which  act  is 
required  by  regulation  at  that  stage,  a homestead  appli- 
cant who  then  files  an  application  for  land  which 
includes  part  of  the  material  site  and  who  pays  the 
fees  incident  to  such  application  will  be  held  to  have 
acquired  his  vested  right  to  the  homestead  land  subject 
to  the  material  site  right-of-way  issued  thereafter, 
and  the  homestead  patent  issued  several  years  later  was 
properly  encumbered  by  a reservation  of  the  right-of- 
way. 

A homestead  entryaan  who  22  years  ago  received  a 
patent  with  a reservation  of  a material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-cf-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

State  of  Alaska.  62  IBLA  187  (Bar.  9,  1982) 


Appraisals  of  rights-of-way  for  communication' 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Hanagement 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

Francis  H.  Gifford.  62  IBLA  393  (Bar.  24,  1982) 


ahere  the  current  fair  rental  value  of  a cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 


AFPRAISJLS — Continued 

The  requirement  cf  43  CFB  2802.1-7  (e)  (1975) , fet 

notice  and  opportunity  for  a hearing,  may  be  satisfied 
by  a hearing  at  the  State  Office  level  in  acccidacce 
with  the  basic  procedural  parameters  set  forth  in 
Circle  L.  Inc..  36  IELA  260  (1978). 

Bountain  States  Telephone  6 Telegraph  Co..  64  IEL A 164 
(Hay  25,  1982) 


Appraisals  of  r ights-cf-way  for  industrial  pend 
sites  will  he  upheld  where  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Hanagement 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  comparable  sales  data  used  by  BLH  was  invalid 
or  that  the  charges  derived  are  excessive. 

Pacific  Power  S Light  Co..  65  IE1A  50  (June  23,  1982) 


The  "going  rate"  approach  for  appraising  rights- 
of-way  for  natural  gas  pipelines  granted  pursuant  to 
the  Kineral  Leasing  Act  of  Fet.  25,  1920,  as  amended, 

30  U.S.C.  5 185  (1976)  , may  be  used  by  the  Eureau  cf 
Land  Hanagement  in  determining  the  fair  market  rental 
value  for  such  grants  where  there  are  sufficient  market 
data  available  to  evidence  sales  of  similar  right-of- 
way  grants  by  private  landowners. 

In  determining  fair  market  rental  value  for  a 
right-of-way  for  a natural  gas  pipeline  granted  pursu- 
ant to  the  Bineral  leasing  Act  of  Fet.  25,  1920,  js 
amended . 30  O.S.C.  $ 185  (1976),  the  Eureau  of  land 
Hanagement  may  consider  market  data  concerning  acquisi- 
tion of  similar  rights-of-way  across  private  lands  even 
though  the  party  acquiring  those  rights-of-way  had  the 
power  of  eminent  domain. 

Hhere  the  record  shows  that  the  Bureau  cf  land 
Hanagement  took  into  ccnsideration  differences  between 
pipeline  rights-of-way  granted  ty  the  Bureau  and  these 
granted  by  private  land  owners  in  determining  an  adjust- 
ment factor  to  be  applied  to  the  going  rate  to  arrive 
at  the  fair  market  rental  value,  in  challenging  that 
adjustment  figure  the  right-of-way  holder  must  shew  ty 
positive  and  substantial  evidence  either  that  the 
Bureau  failed  to  analyze  the  proper  differences  or  that 
the  adjustment  factor  failed  reasonably  to  reflect  the 
amount  of  these  differences. 

Northwest  Piteline  Corn..  65  IBLA  245  (July  9,  1982) 


Hhere  rental  charges  for  a reservoir  right-of-way 
are  based  open  an  appraisal  report  that  does  not  com- 
port with  Departmental  standards,  the  decision  deter- 
mining rental  charges  will  be  vacated  and  tbe  case 
remanded  for  a new  appraisal. 

Paradise  Cil.  Hater  S Land  Development.  Inc..  68  I El  A 
268  (Nov.  17,  1982) 


An  appraisal  cf  a right-of-way  for  an  irrigation 
ditch,  granted  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  O.S.C.  f 1761 
(1976),  will  be  upheld  on  appeal  if  no  error  is  shewn 
in  the  appraisal  method  used  by  BLH  and  the  appellant 
fails  to  shew  by  convincing  evidence  that  the  annual 
rental  charge  is  excessive. 

Heyrinq  Livestock  Co..  69  IBLA  110  (Ncv.  30,  1982) 


aii,  4 OHA  257  (Apr.  9,  1982) 
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EQUAL  ACCESS  TO  JUSTICE  ACT 


An  administrative  appeal  not  required  by  statute 
to  be  adjudicated  according  to  the  provisions  of 
5 O.S.C.  « 554  (1976)  is  not  covered  by  the  attorney’s 
fees  provisions  of  the  Equal  Access  to  Justice  Act. 

In  . ...  E e _ At  tor  BSll  § _ Fees.  Beg  ge  st_o f _ Baje  lgn_,gjj| » . 9 IBIA 
281  (Bay  11,  1982)  89  I.E.  241 


JilS— Co  ntinued 
JO RISDICTIC N — Continued 

The  Board  has  jurisdiction  to  determine  whether  a 
decision  by  an  official  of  the  BIA  is  properly  charac- 
terized as  discretionary. 

issistajLt_Sjcretao"Indian_jjfjirs^Cijraticnsi . 

9 I E I A 254  (Apr.  9,  1982)  09  I.C.  196 


INDIAN  CHILD  WELFARE  ACT  OF  1978 

Under  the  circumstances  of  this  case,  there  is  no 
authority  under  the  Indian  Child  Welfare  Act  of  1978  to 
pay  attorney’s  fees  to  appellant. 

In_rg_Attooeyls_Feg§_gegjest-fii-Jonald_Ciab^aah , 

9 IBIA  294  (Hay  26,  1982)  89  I.C.  257 


MS0B8EJS 

The  Government  is  under  no  obligation  tc  prcwide 
counsel  for  a mining  claimant  at  an  administrative 
hearing.  Failure  of  the  claimant  to  have  counsel  at  a 
hearing  into  the  validity  of  mining  claims  will  afford 
the  claimant  no  greater  rights  on  appeal  than  if  be  had 
obtained  counsel. 

Sjliei_Si§ies_vi_IiEeiia2_Gol^_iJ£a..  6“  IELA  241 
(Bay  28,  1982) 


GENERALLY 

On  Nov.  16,  1982,  the  Board  of  Indian  Appeals 
entered  an  order  in  pupnette  v,  .gepufry  j>ss;jstant 
Secretary— Indian  Affairs  . (Operations! , 10  ibia  464, 
dismissing  the  appeal  on  grounds  of  mootness. 

Although  it  is  not  a normal  practice  of  Departmental 
appeals  boards  to  publish  in  the  I.D.'s  any  matter 
which  is  not  a full  opinion  complete  with  headnotes, 
the  Burnette  order  is  included  for  publication  because 
it  disapproves,  in  part,  a previous  decision  of  the 
Board  of  Indian  Appeals  in  R©jer_St^Pj^re_  v^Comoi^ 
sioner.  9 IBIA  203,  89  I.D.  132  (1982). 

l9Mrl_£arngtte_lAE£e,ll^tl_yJ^Depijty_Assistact_Secre- 
tary  — Indian  Affairs  (Operations)  (Appellee),  10  IBIA 
464  (Nov.  16,  1982)  89  I.C.  609 


JURISDICTION 

The  jurisdiction  of  the  Board  of  Indian  Appeals  is 
governed  by  43  CPR  4.330(a)  and  (t) . 

The  jurisdiction  of  the  Board  of  Indian  Appeals  is 
not  determined  by  the  characterization  or  descriptive 
title  placed  on  agency  action  by  the  deciding  official. 

The  characterization  of  a decision  as  "discretion- 
ary" is  a legal  conclusion  and  the  product  of  a legal 
analysis. 


The  Beard  does  net  have  jurisdiction  tc  review 
decisions  of  the  Assistant  Secretary  for  Indian  Affairs 
except  as  these  decisions  may  be  referred  tc  it  cn  a 
case-by-case  basis  or  by  appropriate  rulemaking. 

An  appeal  from  a decision  of  a BIA  Area  Eirectcr 
or  the  Coisissicner  cf  Indian  Affairs  (cr  Deputy 
Assistant  Secretary — Indian  Affairs  (Operations) ) say 
be  properly  before  the  Beard  even  though  a related 
matter  has  been  decided  by  the  Assistant  Secretary  fer 
Indian  Affairs.  However,  when  the  parties  in  the  case 
before  the  Board  are  similarly  situated,  and  the  issues 
arise  from  the  same  transaction  and  are  identical  tc 
those  decided  by  the  Assistant  Secretary,  the  Board,  as 
a matter  cf  comity,  will  defer  to  the  Assistant  Secre- 
tary’s decision  because  the  appellant  has  already 
received  a decision  by  a Secretarial  official  cf  the 
Department . 

Kenneth  Willie  et  a 1 . v,  CoBaissicner  of  Indian  Affairs 
and.  Anpe-^ggay.y^CcBa^ssicnej^of-jnjianljf  f ajrs , 

10  IBIA  135  (Get.  12,  1982) 


Under  25  CFR  2.19(a)  and  (t) , when  the  Ccbbis- 
sioner  of  Indian  Affairs,  or  the  official  of  the  BIA 
exercising  the  Commissioner’s  review  authority  under 
25  CFS  Part  2,  does  net  issue  a decision  within  3C  days 
cf  the  filing  cf  all  pleadings,  the  Board  cf  Indian 
Appeals  acquires  jurisdiction  over  the  case. 

M 1 Xfe  gw_  A 1 le  n_vJl_Jr  ea_Cir  ecto  r^  _ N avj  j c_  A r ea_  0 f f j c e x 
Bureau  cf  Indian  Affairs.  10  IBIA  146  (Cct.  15, 

1982)  - - - gg  5C0 

jilllii-J  v^..  jr  ea_  Director^.,  Javajjo.  jr  e a.  Cffj  c 

Bureau  of  Indian  Affa^ys.  10  IEIA  173  (Cct.  15, 

1982)* 

H§MJ£_iL^le^a2^_Area_Eire£torJ_lavajo_2rej_Cfji5j^ 
Eureau  of  Indian  Affairs.  10  IEIA  189  (Cct.  15,  1982) 

Jchnnjt_Beaaj_vJ_ictiniJr®a_Eliecto2Jl_22vajo_ir2a 
li£e^_|ufs a u„of _Jn Jian_ Aff airs  , 10  IEIA  2C5 
(Cct.  15,  1982) 


|essie_Eenail2_v^rea_ElrestCE^_Najajo_Area_Cf2iceJl 
IUIJag_£i_l£dian_A£f airs,  10  IBIA  221  (Cct.  15,  1982) 

llletlaJischoll_y.^ctin^_2r€a_Dir€ctoIjl_Jaj!ajc_2iea 
Office,  Eureau  of  Indian  Affairs.  IC  IBIA  237  (Cct.  15, 
1982) 

iOi£S_01aik„vJ_Area__£irectci^.2avajc_Area_C|ijc€J 
Eureau  of  Indian  Affairs.  10  IEIA  253  (Cct.  15,  1982) 

fegli«I>e_^J(lie_vi_Area_Eirectoix_Naj;ajc_Area_Cf  fjse^ 
pupe^u  cf  Indian  Affairs,  10  IBIA  269  (Cct.  15,  1982) 

Janet  Gordon  v.  Area  Eirectcr.  Navalc  Area  Cffjce. 
Eureau  of  Indian  Affairs.  10  IeIa  285  (Cct.  15,  1982) 


«O3er_^^Pjerre_and_the_Criginal_Chij£ewa_Ctee_0f_the 
gogjSY. Boy's. Reservation  v,  Comm'r  of  Indian  Affairs , 

9 IBIA  203  (Har.  30,  1982)  89  I.L.  132 


Leo  Green  v.  Area  Eirectcr,  Navajo  Area  Cffjce, 

Eureau  cf  Ipdjan  Affairs,  10  IEIA  301  (Cct.  15, 

19821 

Francis  Harvey  v.  Area Eirectcr.  Navajo  Area  Cffice. 

Eureau  of  Indian  Affairs.  10  IEIA  318  (Cct.  15,  lS82) 

Jun e James  v_.  Area  Ei rector,  Navajo  Area  Cffjce.  Euieau 
2 £_ll!  di  a n_A  f f air  s , 1C  IEIA  3 34  1 C c t .*  1 5~“  1 9 8 2~)~ 

— Continued 
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BOABD  OF  INDIAN  APPEALS — C ontinued 
JU  BISDICT IOH — Continued 

li50jas_Kei^4..MSl_MrectorJS,_Iavajo_lrea_fiffi£eJl_gMegu 

of  Indian  Affairs,.  10  IBIA  350  (Oct.  15,  1982) 

Lester  Kelwood  v.  Area  Director,  Navajo  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBIA  366  (Oct.  15,  1982) 

Juanita  Paddock  v.  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian  affairs.  10  IBIA  382  (Oct.  15,  1982) 

Iraa  Shirley  v.  Area  Director,  Navajo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  399  (Oct.  15,  1982) 

Charity  Tsosie  v.  Area  Director, .Navajo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  416  (Oct.  15,  1982) 

Leo  Willie  v.  Area  Director.  Navajo  Area  Office,  Bureau 
of  Indian  Affairs,  10  IBIS  432  (Cct.  15,  1982) 

Francis  Yazzie  v.  Area  Director. Hava  do  Area  Office. 

Bureau  of  Indian  Affairs.  10  IBIA  448  (Oct.  15,  1982) 


The  Board  has  jurisdiction  to  review  a decision  of 
the  Deputy  Assistant  Secretary — Indian  Affairs  (Opera- 
tions) that  is  based  upon  an  application  of  facts  to 
law. 

Wesley  Wishkeno  et  al.  vT  Deputy  Assistant  Secretary— 
Indian  Affairs  (Operations) , 11  IBIA  21  (Dec.  30,  1982) 

89  I.D.  655 


BOABD  OF  LAUD  APPEALS 

Where  a homestead  patent  is  impressed  with  the 
reservation  of  a right-of-way  for  a material  site  which 
is  held  and  operated  by  a state  agency,  the  Department 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  cr 
whether  it  should  be  canceled. 

State  of  Alaska.  62  IBLA  187  (Mar.  9,  1982) 


Where  a protest  filed  against  the  issuance  cf  an 
oil  and  gas  lease  alleges  several  specific  reasons  why 
the  lease  should  not  issue,  and  BLM  dismisses  the  pre- 
test after  due  consideration  of  the  reasons  recited, 
and  on  appeal  from  such  dismissal  the  protestant  raises 
additional  arguments  and  issues,  the  Board  of  Land 
Appeals  need  not  adjudicate  the  issues  raised  for  the 
first  time  on  appeal,  but  may  confine  its  review  to  the 
merits  of  those  matters  addressed  in  the  decision  which 
is  the  subject  cf  the  appeal. 

Henry  A.  Alker,  62  IBLA  211  (Mar.  10,  1982) 

Monty  Cranston,  67  IBLA  364  (Cct.  7,  1982) 


Upon  assuming  jurisdiction  of  an  appeal,  the  Eoard 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  in  making  a decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

R.  Jay  Kidd.  66  IBLA  71  (July  29,  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).  Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  because,  as  a general  rule,  the  Board  dees 


BOABD  OF  LAUD  APPEALS- -Continued 

not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

Renewable  Energy.  Inc..  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


BOUNDARIES 

(See  also  Accretion,  Avulsion,  Public  lands.  Reliction, 
Surveys  of  Public  Lands— if  included  in  this  Index.) 

Where  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accretion,  title  tc 
the  accreted  land  is  deesed  to  be  in  the  reaote  ripar- 
ian cwner  tc  whese  land  the  accretion  attaches,  rather 
than  the  United  States. 

Ralph  F. Rosenbaum  et  al. . 66  IBLA  374  (Aug.  30,  1982) 

89  I.D.  415 


BDBBAU  QT  INDIAN  AFFAIRS 

(See  qlso  Indian  Probate— if  included  in  this  Index.) 
ADMINISTRATIVE  APPEALS 
Generally 

An  appellant  has  standing  to  appeal  a decision  cf 
a Bureau  cf  Indian  Affairs  official  granting  fee  patent 
title  to  Indian  trust  land  only  if  it  can  be  shewn  that 
the  decision  adversely  affects  his  or  her  enjoyxent  of 
a legally  protected  interest. 

Roland  Feofleld  v.  Acting  Deputy  Assistant  Secretary-- 
Indjan  Affairs  (Operations).  9 IBIA  174  (Feb.  18,  1982) 

89  I.D.  67 


The  Board  cf  Indian  Appeals  is  bound  by  statutes, 
regulations,  case  law,  and  principles  of  judicial  self- 
restraint  not  to  interfere  with  substantive  decisions 
cf  the  BIA  issued  under  its  discretionary  authcrity. 

Roger  St,  fjerig  apd  the  Original  CljjlPew?  Ctee  of  the 
Rocky  Boyj  s.ggseryaticp  v.  CQM'r  of  Indian  AjEfgjys , 

9 IBIA  203  (Mar.  30,  1982)  89  I.D.  132 


Following  repeal  cf  tribal  law  peraitting  appeal 
to  the  Department,  appellant  election  candidate  at 
Navajo  tribal  election  held  not  entitled  tc  appeal  tc 
the  Secretary  from  adverse  determination  by  tribal 
council . 

Donald  penally  v.  Navalo  Area  Director.  Bureau  cf 
Indian  Affairs,  C Navalc  Tribe.  9 IBIA  284  (Hay  26, 
1982)  “ 89  I.D.  252 


£cts_of  Agents_c|  the  Un_i ted_St ates 

A decision  not  to  honor  a setoff  request  against 
an  Individual  Indian  Money  account  for  a debt  owed  tc 
another  agency  of  the  Federal  Government  is  net  arbi- 
trary, capricious,  or  an  abuse  cf  discretion  when  it  is 
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BUREAU  OP  INDIAN  AFFAIRS — Continued 


CLAIMS  E?  TBE  UNITE!  STATES — Continued 


ADMINISTRATIVE  APPEALS — Continued 

Ac tsof  lgents_o£  the  Uni ted_States— Continued 

based  on  an  examination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v . Acting  Area  Director.  Aberdeen  Area 
Office.  Bureau  of  Indian  Affairs,  and  Celina  Young  Eear 

Mossette;  and  United  States  v. Acting  Area  Director. 

Aberdeen  Area  Office.  Bureau  of  Indian  Affairs,  and 
Geraldine  Van  Dyke.  9 IBIA  151  (Jan.  8,  1982)  89  I.C.  99 


Bhen  a plan  for  disbursement  of  funds  in  an  Indi- 
vidual Indian  Money  account  has  been  approved,  under 
25  CFR  104.9  the  Bureau  of  Indian  Affairs  is  obligated 
to  disburse  funds  in  accordance  with  the  provisions  cf 
that  plan.  The  denial  of  a request  to  release  all 
funds  in  violation  of  an  approved  plan  is,  therefore, 
neither  arbitrary,  capricious,  nor  an  abuse  of  discre- 
tion. 

Garrett  Connovichnah  v.  Acting  Area  Director.  Anadarko 
Area  Office.  Bureau  of  Indian  Affairs.  9 IBIA  179 
(Feb.  19,  1982)  89  I.D.  71 


BDBBAU  OF  LAMP  MANAGEMENT 
(See  also  Mineral  Leasing  Act — if  included  in  this 
Index.) 

"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  cf  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  cr  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Paiute  Oil  S Mining  Corn..  67  IBL A 17  (Sept.  3,  1982) 


Established  and  longstanding  Departmental  inter- 
pretations relating  to  issuance  of  oil  and  gas  leases 
are  binding  on  all  Departmental  employees  until  such 
time  as  they  are  changed  by  competent  authority. 

Channlin  Petroleum  Co..  68  IBLA  142  (Oct.  29,  1982) 

89  I.C.  561 


BLH  is  without  jurisdiction  to  consider  an  appli- 
cation for  the  lease  of  public  land  near  or  adjacent  to 
a hot  springs  where  the  land  is  within  a national  for- 
est and  the  Act  of  Feb.  28,  1899,  amended . 16  U.S.C. 
I 495  (1976) , vests  the  Secretary  of  Agriculture  with 
exclusive  jurisdiction  with  respect  to  the  issuance  of 
such  leases. 

Popp  HopAins,  68  IBLA  184  (Nov.  8,  1982) 


Sfciit  BS_£I_TJf_UaiTBD_STAllS 

Nothing  in  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  99  951-953  (1976),  and  its  implementing 
regulations  in  4 CFB  Chapter  II  repeals  or  overrides 
the  authority  of  the  Secretary  of  the  Interior  to 
approve  or  disapprove  the  use  of  funds  in  an  Individual 


Indian  Money  account  for  the  payment  of  debts  cf  the 
Indian  owner. 

A decision  not  to  honor  a setoff  request  acainst 
an  Individual  Indian  Money  account  for  a debt  cued  tc 
another  agency  of  the  Federal  Government  is  net  arbi- 
trary, capricicus,  cr  an  abuse  cf  discreticn  when  it  is 
based  on  an  examination  of  the  funds  potentially  avail- 
able for  seteff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v . Acting  Area  Director.  Aberdeen  Area 
Office,  Bureau  cf  Indian  Affairs,  and  Celin?  Yeung  Fear 
Mossette:  and  United  States  v.  Acting  Area  Ijrectcr . 
Aberdeen  Area  Office.  Bureau  qf  India n Affairs,  ard 
Ger  aldjne~~V?n  Cyke.~9~IEIA  151  (Jan.  8 ,~  1 98  2 ) 89  l.t.  49 


CLASSIFICATION  AND  MULTIPLE  USE  ACT  CF  1964 

Sec.  4 cf  the  General  Allotment  Act  cf  Feb.  8, 
1887,  as  amended.  25  U.S.C.  9 334  (1976),  autbexixes 
the  Secretary  cf  the  Interior  to  issue  allotments  tc 
Indians  cnly  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  cf  Sept.  19,  1964,  through  nctices 
cf  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Marv  Frances  Stiles  et  al..  64  IELA  361  (June  16,  1982) 


(Aug. 


1 Ervant  Sai1 
10.  1982) 


U,  66  IB  LA  150 
,,  67  IBIA  168  (Sept.  21, 


Hhere  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  fer 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classif icaticn 
has  not  been  terminated  by  either  a reclassification  cr 
publication  in  the  Federal  Register  cf  terminaticss  cf 
classificaticn,  an  application  for  desert  land  entry 
is  properly  denied. 

Bill  K.  Tearsley.  Bilalee  B.  Eearsley.  67  IBLA  97 
(Sept.  13,  1982) 


CClt_L.fASgS_|BD_PEBBITS 

(See  also  Mineral  Leasing  Act — if  included  in  this 
Index. ) 

GENERALLY 

Bhere  title  to  lignite  in  a certain  tract  cf  land 
is  disputed,  and  a Bureau  of  Land  Management  determina- 
tion that  the  United  States  owns  the  lignite  by  virtue 
of  its  ownership  of  the  surface  is  not  supported  by  the 
record,  the  Bureau  cf  Land  Management's  decision  tc 
include  the  tract  in  a competitive  lignite  lease  sale 
is  improper  and  must  be  reversed. 

City  of  San  Antonie.  Texas.  65  IBLA  326  (July  15,  1982) 
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COAL  LEASES  AND  PERMITS — Continued 
GENERALLY — Continued 

Because  sec.  4 of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  U.S.C.  § 2 Cl  (b)  (1976) , 

repealed  the  Secretary’s  authority  to  issue  a coal 
prospecting  permit  on  Federal  lands,  a coal  prospecting 
permit  application  filed  Cct.  18,  1979,  is  properly 
rejected.  30  U.S.C.  § 201(b)  (1976)  and  43  CFH  3410 

provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

Ronald  K.  Barr,  Sr..  Paul  Brown,  Sr.,,  65  IELA  359 
(July  20,  1982) 


When  the  Secretary  changes  his  construction  of  an 
ambiguous  statutory  provision  for  reasons  of  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  of 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Affiliates  S Coal  Leasing.  N- 36945  (Dec.  6, 

1982)  89  I.E.  610 


CCAL  LEASES  ANE  PERMITS — Continued 
LEASES — -Continued 

will  be  affirmed  where  each  of  the  readjusted  previ- 
sions objected  to  by  the  lessee  is  mandated  by  statute 
and/cr  regulation. 

Lone  Star  Steel  Cc..  65  IBLA  147  (June  29,  1982) 


Where  a coal  lease  issued  under  the  provisions 
of  sec.  7 of  the  Mineral  Leasing  Act  of  192C,  3C  C.S.C. 
§ 207  (1976) , provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  ether  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  30-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  seme  later  date. 

Sunoco  Energy  Development  Co..  65  IEIA  323  (July  15, 
19827 


APPLICATIONS 

Because  sec.  4 of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  U.S.C.  § 201(b)  (1976), 

repealed  the  Secretary’s  authority  to  issue  a coal 
prospecting  permit  on  Federal  lands,  a coal  prospecting 
permit  application  filed  Cct.  18,  1979,  is  properly 
rejected.  30  U.S.C.  § 201(b)  (1976)  and  43  CFR  3410 

provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

Ronald  K.  Barr.  Sr..  Paul  Brown.  Sr..  65  IBLA  359 
(July  20,  1982) 


Pursuant  to  43  CFR  3410.2-1  (d)  an  applicant  for 
a coal  exploration  license  is  required  to  provide  an 
opportunity  for  other  parties  to  participate  in 
exploration  under  the  license  on  a pro  rata  cost 
sharing  basis.  Where  a party  seeks  to  participate,  it 
is  required  to  submit  information  about  its  exploration 
plans  such  that  8LH  can  determine  whether  such  a party 
has  legitimate  exploration  needs  that  must  be  accommo- 
dated. Thus,  BLH  determines  whether  to  allow  partici- 
pation; arrangements  concerning  participation  are  then 
left  to  the  parties. 


James  @.  Taylor  6 Associates,  Inc. . 69  IBLA  1 (Nov.  24, 
1982) 


LEASES 

Where  a coal  lease  issued  under  the  provisions 
of  sec.  7 of  the  Bineral  Leasing  Act  of  1920,  30  U.S.C. 
9 207  (1976) , provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  20-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  time. 

Kaiser  Steel  Corp.  et  al. , 63  IBLA  363  (Apr.  29,  1982) 


Where  coal  leases  issued  under  the  provisions  of 
sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 

9 207  (1976) , provide  that  the  United  States  may  read- 
just their  terms  and  conditions  at  the  end  of  20  years, 
a decision  by  BLM  to  include  additional  requirements 


Where  title  to  lignite  in  a certain  tract  cf  land 
is  disputed,  and  a Eureau  of  Land  Management  detexmina- 
tion  that  the  United  States  owns  the  lignite  by  virtue 
of  its  ownership  of  the  surface  is  not  supported  by  the 
record,  the  Eureau  cf  Land  Management's  decision  to 
include  the  tract  in  a competitive  lignite  lease  sale 
is  improper  and  must  be  reversed. 

City  Of  San  Antonio,  Texas.  65  IBLA  326  (July  15,  1982) 


The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a readjustment  of  an  underground  ccal 
lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  further  rate  relief  under  30  U.S.C. 

9 209  (1976)  if  needed. 

A decision  proposing  a provision  in  a readjustment 
coal  lease  for  suspension  of  continued  operations  upon 
the  payment  cf  advance  royalty  will  not  be  reversed 
merely  because  it  makes  the  terms  and  conditions  cf  the 
payments  the  subject  cf  a future  agreement. 

The  Bureau  of  Land  Hanagement  may  properly  include 
provisions  requiring  submission  of  new  mining  and 
exploration  plans  in  a readjusted  coal  lease  even 
though  a mining  plan  has  been  approved,  since  new  cr 
revised  plans  may  be  needed  for  other  mineable  ccalbeds 
or  because  rock  conditions  may  require  mining  changes. 

A provision  in  a readjusted  coal  lease  requiring 
the  lessee  tc  conduct  operations  so  as  to  avoid  damage 
"to  non-Federal  lands  in  the  vicinity  of  the  leased 
lands,"  and  "where  practicable,  to  repair"  such  damage 
as  does  occur,  subject  to  the  approval  of  the  lesser, 
is  improper,  unenforceable,  and  void. 

It  is  proper  tc  include  in  a readjusted  ccal  lease 
a provision  requiring  the  lessee  to  conduct  at  its  cun 
expense  a survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval  of  a mining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

It  is  proper  to  include  a provision  in  a read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  tbe  exploration 
and  mining  operations  of  the  lessee,  even  though  it 
contains  no  express  provision  for  notification  to  the 
lessee,  since  any  authorized  use  would  be  subject  tc 
the  lease. 
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S— Continued 


LEASES — Continued 

Under  30  U.S.C.  i 187  {Sapp.  II,  1978),  a coal 
lease  cast  include  a provision  requiring  twice-aonthly 
paysent  of  sages  in  the  absence  of  a showing  that  coa- 
pliance  with  the  provision  would  place  the  lessee  in 
violation  of  state  law. 

A readjusted  coal  lease  aay  properly  require  that 
buildings  and  surface  structures  be  painted  in  a color 
which  conforms  or  blends  with  the  natural  color  of  the 
surrounding  area  in  order  to  aitigate  negative  visual 
iapacts  in  a nearby  recreation  area  where  the  lessee 
fails  to  establish  that  compliance  with  the  requireaent 
is  not  infeasible. 

Blackhawk  Coal  Co. . 68  IBLA  96  (Oct.  26,  1982) 


The  position  that  only  coapanies  actually  operat- 
ing coaaon  carrier  railroads  and  their  “alter  egos"  are 
prohibited  froa  holding  federal  coal  leases  by  sec.  2 (c) 
of  the  Hineral  Lands  Leasing  Act  and  the  position 
that  affiliates  of  such  coapanies  are  also  prohibited 
are  both  reasonable,  judicially  defensible  construc- 
tions of  an  aabiguous  provision  of  law.  The  legisla- 
tive history  of  sec.  2(c)  fails  to  answer  clearly  the 
question  whether  affiliates  of  railroad  coapanies  are 
included  in  or  excluded  from  the  coverage  of  sec.  2(c). 

Bailroad  Affiliates  s. Coal  Leasing.  H-36945  (Bee.  6, 
1982)  89  I.t.  610" 


|— Continued 

APPLICATIONS — Continued 

fails  to  produce  such  a document,  the 
be  rejected. 

Cacnen  B.  Barren.  69  IBLA  347  (Bee.  29 


application 
, 1982) 


aust 


GCCB  FAITH 

"Good  faith."  As  used  in  the  Color  of  Title  Act, 

43  O.S.C.  « 1068  (1976),  and  regulation  43  CEB  2540. C-5, 
a class  is  held  in  good  faith  where  the  claiaant  lacks 
knowledge  that  the  land  is  owned  ty  the  United  States. 

In  detersining  whether  the  claiaant  honestly  believed 
that  there  was  no  defect  in  his  title,  the  Cepartsent 
aay  consider  whether  such  belief  was  unreasonable  in 
light  of  the  facts  then  actually  known  to  bis. 

Lawrence  B.  Hillaorth.  64  IELA  159  (Hay  25,  1982) 


Good  faith  under  the  Color  of  Title  Act  requires 
that  the  claimants  and  their  predecessors  in  interest 
honestly  believe  theaselves  seised  of  the  title,  and 
the  Bepartaent  ssay  consider  whether  such  a belief  was 
unreasonable  in  light  of  the  facts  actually  known  cr 
available  tc  the  claimants  or  a predecessor. 

Caraen  H.  Marren.  69  IELA  347  (Dec.  29,  1982) 


Sfii.Qi.gjj-aijfl-91-mLi 

GEBEBALLY 

"Public  lands."  Lands  ceded  by  the  Chippewa 
Indians  under  the  Act  of  Feb.  20,  1904,  33  Stat.  46, 
which  were  unappropriated  under  the  terms  of  said  Act, 
and  which  were  restored  to  tribal  ownership  in  1945, 
were  never  "public  lands"  within  the  meaning  of  the 
Color  of  Title  Act,  43  U.S.C.  « 1068  (1976),  and  a 
color-of-title  application  for  such  land  Bust  be 
rejected. 

Barlvn  Haugen  et  alT.  63  IBLA  12  (Bar.  25,  1982) 


The  failure  of  applicants  to  submit  tax  and  title 
data  in  support  of  their  class  2 color-of-title  appli- 
cation, as  required  by  43  CFB  2541.2,  is  an  adequate 
basis  for  rejection  of  the  application. 

Balneesh  Investaeat  Corp..  65  IBLA  307  (July  13,  1982) 


APPLICATIOHS 

The  failure  of  applicants  to  submit  tax  and  title 
data  in  support  of  their  class  2 color-cf-ti tie  appli- 
cation, as  required  by  43  CFB  2541.2,  is  an  adequate 
basis  for  rejection  of  the  application. 

Baineesh  Investment  Corn..  65  IBLA  307  (July  13,  1982) 


A color-of-title  claim  requires  peaceful  adverse 
possession  in  good  faith  by  a claiaant  or  her  predeces- 
sors in  interest  under  claia  or  color  of  title  fer  the 
prescribed  period  of  tiae.  The  claia  or  color  of 
title  aust  be  based  upon  a docuaent  which  on  its  face 
purports  to  convey  the  claiaed  land  to  the  applicant 
or  the  applicant's  predecessors  and  when  the  applicant 


The  requirement  of  43  CFB  2802.1-7(e)  (1979),  fer 

notice  and  opportunity  for  a hearing,  aay  be  satisfied 
by  a hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
Circle  L.  Inc..  36  IELA  260  (1978). 

lMlicaj_l€jepJcjs_6_Tels£raih_ioJS.,  61  IBLA  343 
(Feb.  11,  1982) 

Bountain  States  Telephone  6 Telegraph  Cc. . 64  IELA  164 
(Hay  25,  1982) 


Under  the  Federal  Land  Policy  and  Hanageiert  Act 
of  1976,  43  U.S.C.  § 1761(a)  (1976),  an  application  for 

a coauun ication  site  right-of-way  say  be  accepted  cr 
rejected  by  the  Secretary  or  his  duly  authorized  repre- 
sentative at  his  discretion.  The  standard  fer  review 
of  a decision  rejecting  an  application  is  whether  the 
decision  represents  a reasoned  analysis  of  pertinent 
factors  with  due  regard  for  the  public  interest.  Where 
the  record  does  not  support  BLH's  decision  tc  reject 
the  application,  as  amended  by  subsequent  negotiations, 
it  will  be  remanded  for  further  review. 

In  connection  with  an  application  under  FLPHA  for 
a cossunicaticns  site  right-of-way.  Elf)  may  prcperly 
consider  site-related  technical  questions,  such  as 
whether  and  tc  what  degree  operation  of  an  FH  broad- 
casting station  will  result  in  radio  interference  with 
existing  uses  of  the  site. 

Peregrine  Broadcasting  Co..  62  IELA  133  (Rar.  4 , 1962) 


Appraisals  of  rights-of-way  for  con  sun ica t ic n 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  land  Ranageiient 
and  the  appellant  fails  to  show  ty  convincing  evidence 
that  the  charges  are  excessive. 

Francis  H.  Gifford.  62  IELA  393  (Bar.  24,  1982) 
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COMMUNICATION  SITES — Continued 


COHETlTOTICjlJU  LAW— Continued 


While  the  requirement  o£  43  CFR  2802.1-7 (e)  <1979) 

for  notice  and  opportunity  for  a hearing  may  be  satis- 
fied by  a hearing  before  an  Administrative  Lav  Judge, 
that  requirement  nay  also  be  fulfilled  at  the  State 
Office  level  in  accordance  vith  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc,.  36  IBLA  260 
(1978) . 


63  IBLA  9 (Bar.  25,  1982) 


GB  BIB  ALLY— Continued 

Federal  statutes  governing  mineral  leasing  on  the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  lavs  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therevith 
for  purposes  of  determining  the  first-qualified  offeror 
for  a Federal  oil  and  gas  lease. 

LSBJ  exploration  Group.  63  IBLA  42  (Bar.  30,  1982) 


C0HSTITUT10MAL_LAW 

GENERALLY 

Like  other  entities  of  the  executive  branch  of 
the  Federal  Government,  the  Board  of  Land  Appeals  is 
not  empowered  to  adjudicate  the  constitutionality  of  a 
statute.  That  is  the  province  of  the  judicial  system. 

David  and  Roj.rdcn  Doreaus,  61  IBLA  367  (Feb.  17, 

1902) 


The  Boards  of  Appeals  of  the  Department  of  the 
Interior  do  not  have  the  authority  to  declare  duly 
promulgated  Departmental  regulations  invalid  or  uncon- 
stitutional. 

Gar  ret  t_C^£^ichnah_  v_.  _A  ct_jn^_A£ja_DJ;rec  torx_A  nadarjto 
Area  Office,  Bureau  of  Ipdian  Affairs.  9 1 81 A 179 
(Feb.  19.  1982)  89  I.D.  71 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

El  Capjtan  Oil  Co.,  Inc..  62  IBLA  146  (Bar.  5,  1982) 

Old  Hundred  Gold  Mining  Co..  63  IBLA  56  (Bar.  30,  1982) 
Olive  B.  Stirland.  65  IBLA  363  (July  20,  1982) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Government,  is  not  the 
proper  forum  to  decide  whether  or  not  a statute  enacted 
by  Congress  is  constitutional. 

While » 62  IBLA  215  (Bar.  10,  1982) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  Government,  is  not  the  proper 
forum  to  determine  the  constitutionality  cf  a statute 
enacted  by  Congress. 

Estate  of  Bary  Martin  Bataes  Andrew  Caye.  9 1 8 1 A 196 
(Bar.  15,  1982)  " 


The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

S id ney_0 ._Smi th , 62  IBLA  378  (Bar.  24,  1982) 

Gold_  Reser  ve_(Jiningi_J  nCi , 63  IBLA  266  (Apr.  19,  1982) 


The  Depart  sent “s  mining  claim  filing  regulation 
providing  for  filing  of  information  by  owners  of  unpat- 
ented  mining  claims  on  public  domain,  and  providing 
consequences  for  failing  to  file,  does  not  violate  any 
provision  of  the  Federal  Land  Policy  aDd  Banagexect  Act 
of  1976,  43  O.S.C.  6 1744  (1976). 


63  IBLA  235 


(Apr.  19,  1982) 


Where  the  entire  mineral  estate  underlying  all  or 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  cf  entry,  access,  cccupaticn, 
exploration,  development,  and  improvement  cf  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  terminology  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  frcm  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  fcr 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

San t a_Fe._ Pacq f ic_faijrcad_£cx , 64  IELA  27  (Hay  6,  1982) 


The  Departaent  cf  the  Interior,  as  an  agency  of 
the  executive  branch  cf  the  Government,  is  not  the 
proper  forum  to  decide  whether  a statute  enacted  by 
Congress  is  constitutional. 


United  States  v.  Imperial  Gold.  Inc..  64  IELA  241 
(Bay  28,  1982) 

Tesoro  petroleum  Corn..  65  IBLA  99  (June  24,  1982) 
L.  1.  Andersen,  69  IELA  304  (Dec.  23.  1982) 


The  Departaent  cf  the  Interior,  as  an  agency  cf 
the  executive  branch  of  the  Government,  is  not  the 
proper  feru*  tc  decide  whether  or  net  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976  is  constituticnal. 

Badiscn  E . LccKe  et  al..  65  IELA  122  (June  25,  1982) 


where  a statute  limits  the  Department's  authcrity 
to  consider  contests  between  rival  mining  claimants, 
the  Departaent  has  nc  authority  to  consider  favcratly 
an  argument  that  it  is  a denial  cf  equal  prctecticn  tc 
recognize  the  right  cf  a ncnnineral  claimant  tc  ccntest 
a mining  claim  while  denying  such  an  opportunity  tc  a 
rival  mining  claiaant. 

GolJ_J)5icsitsix_C_i:cjj_£clx_ij!£3_vlJ3a£j(_l£Ock_jt.3ia, 

69  IBLA  194  (Dec.  15,  1982) 
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CONSTITUTIONAL  LAW — Continued 
GENERALLY — Continued 

The  Interior  Board  of  Surface  Mining  and  Reclama- 
tion Appeals  is  not  the  proper  forum  to  decide  consti- 
tutional issues. 

Gobel  Bartley.  4 IBSHA  219  (Dec.  17,  1982)  89  I. I.  628 


DUE  PROCBSS 

Doe  process  does  not  require  notice  and  a right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  may  be  deprived  of  property  so  long 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 

B1  CaPitan  Oil  Co..  Inc..  62  IBLA  146  (Mar.  5,  1982) 

Old  Hundred  Gold  Mining  Co..  63  IELA  56  (Mar.  30,  1982) 


Due  process  does  not  require  notice  and  a right  to 
be  heard  in  every  case  where  a person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  of  Land  Management  decision  becomes 
final.  Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

Francis  Shaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


Due  process  does  not  require  notice  and  a right  to 
a prior  hearing  in  every  case  where  an  individual  may 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
deprivation  becomes  final. 

Madison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 


CONTESTS  AMD  PROTESTS 

(See  also  Administrative  Procedure,  Rules  of  Practice — 
if  included  in  this  Index.) 

GENERALLY 

A contestee  in  Government  contests,  challenging 
the  validity  of  his  mining  claim  and  millsite,  must 
file  answers  to  the  complaints  within  30  days  of  ser- 
vice, failing  which  BLH  properly  takes  the  truth  of  the 
allegation  in  the  complaints  as  admitted  without  a 
hearing. 

New  evidence  offered  on  appeal  after  BLH  has  ren- 
dered a determination  that  a mining  claim  is  null' and 
void,  following  the  contestee's  failure  to  answer  the 
contest  complaint,  may  be  considered  by  the  Board  only 
to  determine  if  BLH's  ruling  is  so  patently  erroneous 
that  there  should  be  further  inquiry  into  the  facts. 
Appellant's  unsupported  suggestion  that  there  night  be 
rich  ore  on  the  claim  does  not  justify  further  inquiry. 

United  States  v.  Anton  V.  Bvalt.  62  IBLA  116  (Mar.  4, 
1982) 


A homestead  entryman  who  22  years  ago  received  a 
patent  with  a reservation  of  a material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

State  of  Alaska.  62  IBLA  187  (Mar.  9,  1982) 


CONTESTS  AND  PROTESTS — Continued 
GENERALLY — Continued 

Although  sec.  7 cf  the  Act  of  Par.  3,  1891, 

43  U.S.C.  « 1165  (1976),  provides  for  issuance  cf  a 
patent  to  an  entry  van  upon  a lapse  of  2 years  f res  the 
date  of  issuance  of  "the  receipt,"  when  no  ccntest  cr 
protest  cf  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  cf  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  tc 
what  was  knewn  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  cf  an  interim  receipt  for  payment  cf  a J1C 
filing  fee  submitted  with  an  application  tc  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  net  trigger 
that  statutory  mechanism. 

United  States  v.  Evelyn  M . Bunch (On  Judicial  Bemand) » 

64  IELA  318  (June  1C,  1982) 


Although  sec.  7 cf  the  Act  of  Bar.  3,  1891, 

43  U.S.C.  $ 1165  (1976),  provides  for  issuance  cf  a 
patent  to  an  entryman  upon  a lapse  of  2 years  free  the 
date  cf  issuance  of  "the  receipt , " when  no  contest  cr 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 

When  the  statute  was  enacted,  "the  receipt"  referred  tc 
what  was  known  as  "the  final  receipt  of  the  Beceiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interim  receipt  for  payment  cf  a SIC 
filing  fee  submitted  with  an  application  to  purchase  a 
hoaesite  in  Alaska  does  not  trigger  that  statutory 
mechanism. 

United  States  v.  Gerald  8.  Braniff  (On  Beccnsideratjcip) « 
65  IBLA  94  (June  23,  2982) 


It  is  proper  tc  declare  unpatented  mining  claims 
null  and  void  without  a hearing  where  the  answer  in  a 
private  contest  complaint  was  not  filed  in  accordance 
with  the  requirements  set  out  in  43  CfB  4.450-6. 

Phillips  Petroleum  Cc,_v.  Hemp  Bradshaw  et_<?l. , 

66  IBLA  234  (Aug.  17,  1982) 


In  an  oil  shale  mining  claim  ccntest , the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prime  facie  case  cf 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a preponderance  of  the  evi- 
dence. However,  since  abandonment  and  lack  of  geed 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Bbere  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  tc  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

United  States  v.  Weber  Oil  Co.  et  al..  68  IELA  37 
(Oct.  21,  1982)  89  I.E.  538 


Under  43  CEB  4.450-1,  a private  contest  may  be 
brought  to  have  a claim  invalidated  for  any  reason  net 
shown  by  the  records  of  the  BLH.  Because  ccmpliatce 
with  sec.  314  cf  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  « 1744  (1976),  can  only  be 
resolved  by  the  records  of  ELM,  no  private  contest  say 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts , and  it  is  net  f cr 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  his  relocaticn  cf 
a claim  following  a rival  claimant's  alleged  failure 
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CONTESTS  AND  PROTESTS — Continued 
GENERALLY — Continued 

Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  § 1744  (1976). 

Where  a statute  limits  the  Department's  authority 
to  consider  contests  between  rival  mining  claimants, 
the  Department  has  no  authority  to  consider  favorably 
an  argument  that  it  is  a denial  of  equal  protection  to 
recognize  the  right  of  a nonmineral  claimant  to  contest 
a mining  claim  while  denying  such  an  opportunity  to  a 
rival  mining  claimant. 

Gold  Depository  S Loan  Co..  Inc,  v.  Mary  Brock  et  al, . 
69  IBL A 194  (Dec.  1ST  1982) 


CONTRACTS 

(See  also  Appeals,  Claims  Against  the  United  States, 
Delegation  of  Authority,  Labor,  Rules  of  Practice — 
if  included  in  this  Index.) 

CONSTRUCTION  AND  OPERATION 

Actions  of_Parties 

A first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  IBC A- 150 0-8-81 
"(Feb.  12,  1982) 


Jliowable  Costs 

Where  a Government  audit  of  a cost-plus-fixed-fee 
contract  raised  questions  about  the  reasonableness  of 
certain  items  of  cost  and  the  allocability  of  other 
cost  items,  and  the  contracting  officer's  decision  gen- 
erally followed  the  findings  in  the  audit  report,  the 
reasonableness  of  cost  items  was  a question  of  fact  for 
the  Board  to  decide  and  the  allocability  of  costs  pur- 
suant to  procurement  regulations  was  likewise  a matter 
for  the  Board  to  decide. 

Qayg  Corp„.  XBCA-1350-4-80  (Apr.  14,  1982) 


Where  the  Board  found  that  the  contracting 
officer  had  unreasonably  disallowed  certain  costs 
in  their  entirety  because  of  the  difficulty  of  allo- 
cability, mainly  resulting  fro®  subcontract  work 
extending  beyond  the  date  of  acceptance  of  the  final 
report  for  the  required  research  study,  but  also  found 
that  the  contract  work  was  timely  performed,  accepted 
as  satisfactory,  and  was  of  considerable  benefit  to 
the  Government;  the  Board  held,  by  the  jury  verdict 
approach,  that  appellant  was  entitled  to  a portion  of 
its  claimed  additional  costs  in  the  amount  of  $45,000. 

Appeal  of  gyring  Research  Institute,  IBCA-1169-10-77 
(June  25,  1982)  ~ ~ 89  I.D.  350 


Changed  £ondqtions_ (Differing  Site_Cgndi tigns) 

A first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION-- Continued 

Changed  Ccrditicns_  (Differing  Site_Cocd it ic ns) 

— Continued 

Where  the  quantity  cf  sediment  removed  from  a 
canal  was  approximately  125  percent  greater  than  the 
quantity  cf  sediment  remcval  estimated  by  the  Govern- 
ment, and  such  estimate  being  the  only  information 
available  to  the  contractor  upon  which  to  base  its  bid, 
and  it  is  determined  that  the  quantity  cf  sediment 
remcval  required  for  performance  of  the  contract  was 
impossible  to  verify  by  a mandatory  prebid  investiga- 
tion, the  Board  finds  that  in  such  circumstances  the 
contractor  had  no  alternative  but  to  base  its  bid  upon 
the  estimated  quantities  cf  sediment  furnished  by  the 
Government,  and  that  the  additional  amount  cf  work 
required  tc  complete  the  contract  in  excess  of  the 
Government  estimate  constitutes  a first  category  dif- 
fering site  condition  fcr  which  the  contractor  is 
entitled  tc  an  equitable  adjustment. 

Appeal  of  Syblon°Bejd  Co..  IECA- 1313- 11-79  (Sept.  17, 
1982) 


Changes  and  JsJtras 

A claim  for  the  cost  of  preparing  a technical 
inventory  of  field  tapes  and  other  data  furnished  by 
the  Government  is  denied  where  the  appellant  alleges 
that  some  of  the  field  tapes  were  missing  and  seme  cf 
the  data  was  received  in  a deplorable  condition,  but 
the  Board  finds  that  the  concurrence  of  a Government 
representative  in  the  taking  of  the  inventory  did  net 
provide  a predicate  for  the  claim  asserted  where  the 
preparation  cf  the  inventory  was  considered  tc  be 
simply  an  exercise  of  a management  prerogative,  irres- 
pective cf  whether  such  action  was  to  be  viewed  as  a 
means  of  facilitating  contract  performance  cr  satisfy- 
ing a contract  requirement  for  the  furnishing  of 
demultiplexing  documentation. 

*£Ee3l-gl--i!3i<jeii_GgjjgiaiA_jgcA,  IBCI-1 475-6-  81 

(Oct.  19,  1982)  89  I.D.  529 


A contractor's  claim  for  the  added  cost  of 
furnishing  ccncrete  bases  for  lighting  fixtures  is 
denied  where  the  contract  required  the  furnishing  cf  an 
operational  lighting  system  and  there  were  other  con- 
tract references  to  requirements  for  mounting  and  bases. 
The  omission  of  the  referenced  detail  for  the  bases  cn 
the  applicable  drawing  was  an  obvious  omission  that 
placed  on  the  contractor  a duty  to  inquire. 

£ claim  for  added  work  to  create  a swale  in  read- 
ways  is  allowed  where  the  drawing  shows  the  existing 
subbase  to  contain  the  required  swale. 

2BC1-1468-6-81  (Ic?,  30,  1982)  89  I.D.  597 


Upon  finding  that  Government-ordered  changes  tc 
the  contract  caused  an  increase  in  the  cost  of  and  the 
time  required  for  performance  of  the  contract,  and  the 
evidence  of  record  indicating  that  such  changes  did  net 
comply  with  the  required  procedures  set  forth  in  the 
Task  Orders  clause  cf  the  contract,  the  Eoard  holds 
that  the  contractor  is  entitled  to  an  equitable  adjust- 
ment pursuant  to  the  Changes  clause  of  the  contract. 

AEESll-Si-ll ii 83 . * IBCA-1 38 1-8-80 

(Dec.  23,  1982) 


Appeal  of  Granite  Construction  Co..  IBC A-1500-8-81 
"(Feb.  12,  1 982) 
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COUTH ACTS — -Continued 

COiSTBOCTIOB  AHD  OPBBATXOH--Continuea 
£ont£a£t_ciajjses 

Bhere  an  architect  designed  a nearly  flat  roof 
haring  a pitch  of  4 inches  in  20  feet  with  specifica- 
tions directing  the  construction  contractor  to  install 
the  roof  in  accordance  with  the  sanufacturer's  instal- 
lation manual,  bat  the  published  literature  of  the 
aanufactarer  called  for  a ainuium  pitch  of  3 inches  per 
foot  and  contained  no  provision  for  installing  a roof 
as  designed  by  the  architect,  the  Board  found  that 
leaks  in  the  roof  were  the  result  of  negligent  perfor- 
mance of  services  on  the  part  of  the  architect  in  the 
design  of  the  building. 

Appeal  of  the  Egqers  Partnership.  IBCA- 1259-8-79 
(Feb.  12,  1982) 


The  Board  denies  a contractor’s  claii  for  interest 
based  upon  Government  delays  in  paying  invoices  in 
undisputed  amounts  where  it  finds  neither  a statutory 
nor  a contractual  basis  for  recovery  of  the  interest 

claimed. 

Appeal  of  Electronic  Techniques.  Inc..  XBCA-1474-6-81 
fdaro  22,  1982)  ' 89  X.E.  Ill 


A Government’s  motion  for  summary  judgment  is 
granted  and  an  appeal  is  dismissed  where  in  connection 
with  a claim  for  interest  for  the  Government’s  delay  in 
making  progress  payment  the  Board  finds  there  is  no 
genuine  issue  of  material  fact  and  that  neither  the 
payments  clause  nor  the  Contract  Disputes  Act  of  1978 
authorize  the  payment  of  interest  on  undisputed  under- 
lying claims  on  which  the  claim  for  interest  is  based. 

Appeal  of  Lee  Hoofing  Co. . XBCA-1506-8-81  (Hay  11, 

1982)  ' 89  X.E.  233 


A claim  for  breach  of  warranty  is  not  established 
under  a contract  calling  for  the  furnishing  of  an 
audiovisual  system  where  the  Government  asserts  that 
the  system  was  defective  at  the  time  of  acceptance  and 
the  Board  finds  that  the  nonlatent  preexisting  defects 
forming  the  basis  of  the  warranty  claim  were  not 
excluded  from  the  coverage  of  the  standard  inspection 
clause  making  acceptance  conclusive,  except  as  regards 
latent  defects,  fraud,  or  such  gross  mistakes  as  amount 
to  fraud. 

Appeal  of  Bergen  Expo  Systems,  Xnc..  IBCA-1348-4-80 
(Sept.  9,  1982)  — - _ eo  uyg 


A claim  for  additional  costs  attributed  to  a sus- 
pension of  work  is  denied  where  the  work  stoppage 
resulted  from  the  action  of  third  parties  without  the 
fault  of  the  Government. 

Appeal  Of  Hlelsons.  Inc..  IBCA-1536-11-81  (Sept.  22, 
1982) 


Differing  Si te_Cgndit ions  JCha nged_Cc ndi ticns) 

A first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  IBCA-15C0-8-81 
(Feb.  12,  1982) 


CQHTBACTS — Continued 

CCHSTHUCTXCM  AM  CBBHATXOH — Continued 

Differing  Site_Cc  md  it  ions  JChajjged_Conditicns) 

- — Continued 

In  a differing  site  condition  claim  under  a 
contract  for  excavation  of  a tunnel  in  the  Central 
Arizona  Project  where  consulting  geologists,  retained 
by  three  different  bidders  as  well  as  the  manufacturer 
of  the  tunneling  machine,  each  independently  concluded 
that  the  geclcgical  data  furnished  by  the  Bureau  cf 
Heclamation  indicated  there  would  be  sufficient  stardup 
time  in  the  top  and  sides  of  the  tunnel  to  permit  instal- 
lation of  tunnel  supports  in  accordance  with  the  speci- 
fications, the  Board  found  a differing  site  condition 
existed  when  the  contractor  encountered  large  blocks  cf 
rock  with  no  standup  time  which  fell  immediately  cut  cf 
the  top  and  sides  of  the  tunnel,  interfering  with  the 
cutterhead  cf  the  tunneling  machine  and  with  placement 
of  the  precast  concrete  segments  for  supporting  and 
lining  the  tunnel. 

Xn  two  separate  differing  site  condition  claims 
where  the  contractor  encountered  soft  invert,  which 
would  not  support  the  weight  of  the  tunneling  machine, 
the  Board  found  that  a differing  site  condition  existed 
when  the  machine  encountered  a 9-fcot  layer  cf  clay 
between  two  drill  hcles,  neither  of  which  showed  a 
layer  of  clay,  but  the  Board  found  there  was  no  differ- 
ing site  condition  when  the  machine  enccuntered  very 
soft  rock  between  two  drill  holes  where  only  45  and  5C 
percent  of  the  core  material  was  recovered  from  the 
drill  holes  and  the  lack  of  recovery  indicated  that 
soft  aaterial,  not  suitable  for  coring,  was  present  at 
the  invert  level. 

Where  the  contractor  selected  a reference  reach  cf 
the  tunnel  to  establish  a normal  cost  of  excavation  fcr 
comparison  with  greater  costs  in  the  claim  reach  cf  the 
tunnel,  but  the  evidence  showed  that  some  costs  were 
understated  in  the  reference  reach  and  ether  costs  were 
overstated  in  the  claim  reach,  the  Eoard  found  the  con- 
tractor's approach  tc  be  unacceptable  as  a basis  fcr  an 
equitable  adjustment  and  resorted  to  the  jury  verdict 
method  fcr  determining  the  amount  of  the  equitable 
adjustment. 

J.  F.  Sjiea  Co.  f Inc.,  IBCA-1191-  4-78  (Bar.  30,  1962) 

89  I.E.  153 


A claim  for  a first  category  differing  site  con- 
dition is  denied  where  a deposit  of  organic  material 
encountered  in  excavation  did  net  differ  materially 
from  what  the  contractor  could  reascnably  have  expected 
to  encounter  from  a site  examination  and  the  contract 
indications  of  subsurface  conditions. 

Appeal  of  Parkland  tesjqn  6 Development  CctF..  IECA- 
1442-3-81  (lug.  24,  1982) 


Where  the  quantity  of  sediment  removed  from  a 
canal  was  approximately  125  percent  greater  than  the 
quantity  of  sediment  removal  estimated  by  the  Govern- 
ment, and  such  estimate  being  the  only  information 
available  to  the  contractor  upon  which  to  base  its  bid, 
and  it  is  determined  that  the  quantity  cf  sediment 
removal  required  for  performance  of  the  contract  was 
impossible  tc  verify  by  a mandatory  pretid  investiga- 
tion, the  Eoard  finds  that  in  such  circumstances  the 
contractor  had  no  alternative  hut  tc  base  its  bid  upen 
the  estimated  quantities  cf  sediment  furnished  by  the 
Government,  and  that  the  additional  amount  cf  wcrl 
required  tc  complete  the  contract  in  excess  cf  the 
Government  estimate  constitutes  a first  category  dif- 
fering site  condition  fcr  which  the  contractor  is 
entitled  to  an  equitable  adjustment. 

Appeal  of  Svblon-Bejd  Co. , 

1982) 


IECA-1 31 3-11-79  (Sept.  17 
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CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 
J)rqw£nq8_a]jd_  Specifications 

A contractor's  claia  for  the  added  cost  of 
furnishing  concrete  bases  for  lighting  fixtures  is 
denied  where  the  contract  required  the  furnishing  of  an 
operational  lighting  system  and  there  were  other  con- 
tract references  to  requireaents  for  aounting  and  bases. 
The  omission  of  the  referenced  detail  for  the  bases  on 
the  applicable  drawing  was  an  obvious  omission  that 
placed  on  the  contractor  a duty  to  inquire. 

A claim  for  added  work  to  create  a swale  in  road- 
ways is  allowed  where  the  drawing  shows  the  existing 
subbase  to  contain  the  required  swale. 

Anneal  of  Tucker  S Associ ates  Contracting.  Inc. , 
IBCA-1468-6-01  {Nov.  30,  1982)  09  I.E.  597 


Duty_to  Inquire 

A contractor's  claim  for  the  added  cost  of 
furnishing  concrete  bases  for  lighting  fixtures  is 
denied  where  the  contract  required  the  furnishing  of  an 
operational  lighting  system  and  there  were  other  con- 
tract references  to  requireaents  for  mounting  and  bases. 
The  omission  of  the  referenced  detail  for  the  bases  on 
the  applicable  drawing  was  an  obvious  omission  that 
placed  on  the  contractor  a duty  to  inquire. 

A claim  for  added  work  to  create  a swale  in  road- 
ways is  allowed  where  the  drawing  shows  the  existing 
subbase  to  contain  the  required  swale. 

Appeal  of  Tucker  6 Associates  Contracting.  IncT . 

IBCA- 14 68-6-81  {Nov.  30*  1982)*  89  I.E.  597 


Estimated  Quantities 

Where  the  quantity  of  sediment  removed  from  a 
canal  was  approximately  125  percent  greater  than  the 
quantity  of  sediment  removal  estimated  by  the  Govern- 
ment, and  such  estimate  being  the  only  information 
available  to  the  contractor  upon  which  to  base  its  bid, 
and  it  is  determined  that  the  quantity  of  sediment 
removal  required  for  performance  of  the  contract  was 
impossible  to  verify  by  a mandatory  prebid  investiga- 
tion, the  Board  finds  that  in  such  circumstances  the 
contractor  had  no  alternative  but  to  base  its  bid  upon 
the  estimated  quantities  of  sediment  furnished  by  the 
Government,  and  that  the  additional  amount  of  work 
required  to  complete  the  contract  in  excess  of  the 
Government  estimate  constitutes  a first  category  dif- 
fering site  condition  for  which  the  contractor  is 
entitled  to  an  equitable  adjustment. 

Appeal  of  Syblon-Reid  Co. . IBCA- 1313- 11-7 9 (Sept.  17, 

1 982) 


General  Rules  of  Construction 

The  Board  denies  a contractor's  claim  fcr  interest 
based  upon  Government  delays  in  paying  invoices  in 
undisputed  amounts  where  it  finds  neither  a statutory 
nor  a contractual  basis  for  recovery  of  the  interest 
claimed. 

Appeal  of  Electronic  Techniques.  Inc. , I EC  A- 147  4- 6- 81 
(Mar.  22,  1982)  89  I.E.  Ill 


CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 
iaboj  iaws 

The  Board  denies  a Government  motion  to  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  Labor  Standards  clause  gives  the 
Department  of  Labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Eacon  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a prime  contractor  by  reason  of  Eavis- 
Bacon  Act  violations  by  its  subcontractor  appears  tc 
represent  aacunts  owed  by  the  subcontractor  to  the 
Federal  or  to  a state  government  and  thus  present 
questions  fcr  resolution  by  the  Board  incident  tc  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

Appeal  of  Gy  A.  western  Construction  Co..  I EC A- 1550- 
2-82  (July  1.  1982)  89  I.E.  365 


5 up  05  n t rp  c t or  s_  a n d_  Sjj  pj>  lq  ej  s 

A claim  for  rental  of  blowout  prevention  equipment 
used  in  drilling  a well  under  a Government  prime  con- 
tract is  denied  where  the  supplier  of  the  equipment 
alleges  that  the  equipment  was  furnished  pursuant  tc 
oral  orders  received  from  a Government  employee  tut  the 
employee  named  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier's  cwn  order  forms  shew  the 
orders  in  question  to  have  been  placed  by  the  prime 
contractor.  The  appellant's  claia  predicated  upon  a 
benefit  to  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  froa  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 
prime  contract,  the  Board  has  no  jurisdiction  over  con- 
tracts implied  in  law. 

Appeal  of  Shafco  Industries.  Inc..  IBCA-1447-3-81 
{Bar.  16,  1982)  89  I.D.  92 


The  Board  denies  a Government  motion  tc  dismiss  an 
appeal  predicated  upon  the  ground,  inter  q}ia.  that  the 
Eisputes  Concerning  Labor  Standards  clause  gives  the 
Department  cf  Labor  the  authority  to  decide  disputed 
questions  arising  out  cf  the  Davis-Eacon  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a prime  contractor  by  reason  cf  Eavis- 
Bacon  Act  violations  by  its  subcontractor  appears  tc 
represent  aacunts  owed  by  the  subcontractor  tc  the 
Federal  or  tc  a state  government  and  thus  present 
questions  fcr  resolution  by  the  Board  incident  tc  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

Appeal  of  G.  A.  western  Construction  Co..  IECA-1550- 
2-82  (July  1,  1982)  89  I.E.  365 


Third  persons 

A claim  fcr  rental  cf  blowout  prevention  equipment 
used  in  drilling  a well  under  a Government  prime  con- 
tract is  denied  where  the  supplier  cf  the  equipment 
alleges  that  the  equipment  was  furnished  pursuant  tc 
oral  orders  received  from  a Government  employee  but  the 
employee  named  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier's  own  order  forms  shew  the 
orders  in  question  to  have  been  placed  by  the  prime 
contractor.  The  appellant's  claim  predicated  upon  a 
benefit  tc  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  from  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 
prime  contract,  the  Eoard  has  no  jurisdiction  ever  con- 
tracts implied  in  law. 

Appeal  o f Sh afeo  Industries.  Inc. , IECA-1447-3-61 
"(Bar.  1€~.  1S82) 


89  I.E.  92 


CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 
Naivei_and_Estopjgel 

Upon  finding  that  the  Government  waived  the 
original  completion  date  for  performance  cf  a fixed- 
price  construction  contract  by  permitting  the  con- 
tractor to  work  after  default,  failed  to  fix  a new 
specific  completion  date  after  waiver,  and  failed  to 
prove  abandonment  or  anticipatory  breach  on  the  part  of 
the  contractor  after  the  waiver,  the  Board  holds  the 
contractor  to  have  been  wrongfully  terminated  for 
default  and  entitled  to  have  the  termination  for 
default  converted  to  a teraination  for  the  convenience 
of  the  Government. 

Appeal  of  Hilo  Herner  Co..  IBCA-1202-7-78  (Bar.  22, 
1982)  ~ 89  I.E.  100 


Warranties 

The  Government  failed  to  sustain  its  burden  cf 
proving  that  the  malfunctioning  of  discharge  gate 
valves  required  for  an  irrigation  system  was  due  to  the 
valves  not  meeting  the  requirements  of  the  specifica- 
tions rather  than  a result  of  the  Government • s failure 
to  provide  a filtering  device  in  the  irrigation  system 
to  keep  out  damaging  foreign  matter.  Noted  by  the 
Board  was  the  fact  that  under  the  maintenance  warranty 
provision  on  which  the  Government's  claim  is  based,  the 
contractor  is  not  responsible  for  repairing  defects  or 
failures  due  to  negligence  in  the  operation  of  the  irri- 
gation system  by  the  Government  or  its  agents. 

The  Board  denies  a claim  for  interest  on  an  amount 
obtained  by  the  Government  from  an  interest-bearing 
escrow  retention  account  to  satisfy  its  claim  of  breach 
of  a maintenance  warranty  (the  interest  claimed  is  the 
amount  that  would  haw®  been  earned  in  the  escrow 
account  on  the  sum  taken  by  the  Government  from  the 
time  taken  until  the  time  paid).  The  denial  is  predi- 
cated upon  the  absence  of  any  clause  in  the  contract 
authorizing  the  payaent  of  the  type  of  interest  claimed 
and  the  fact  that  the  only  statute  authorizing  the  pay- 
ment of  interest  on  claims  against  the  Government  is 
the  Contract  Disputes  Act  of  1978,  under  which  interest 
is  paid  on  claims  from  the  time  they  are  presented  to 
the  contracting  officer  for  decision. 

ABBSal-Qf _Aristrgng_6_iEistroBg.i_I.BCa,  IECA-1311-10-79 
{Jan.  29*  1982)  89  I.E.  30 


A claim  for  breach  of  warranty  is  not  established 
under  a contract  calling  for  the  furnishing  of  an 
audiovisual  system  where  the  Government  asserts  that 
the  system  was  defective  at  the  time  of  acceptance  and 
the  Board  finds  that  the  nonlatent  preexisting  defects 
forming  the  basis  of  the  warranty  claim  were  not 
excluded  from  the  coverage  of  the  standard  inspection 
clause  making  acceptance  conclusive,  except  as  regards 
latent  defects,  fraud,  or  such  gross  mistakes  as  arfount 
to  fraud. 

i£££M_M_M£a^_Ii£2_Syst ems^lnc . . IBC1-1348-4-80 
(Sept.  9,  1982)  89  I.E.  449 


CONTRACT  DISPUTBS  ACT  OF  1978 
Interest 

The  Board  denies  a claim  for  interest  on  an  amount 
obtained  by  the  Government  from  an  interest-bearing 
escrow  retention  account  to  satisfy  its  claim  of  breach 
of  a maintenance  warranty  (the  interest  claimed  is  the 
amount  that  would  have  been  earned  in  the  escrow 
account  on  the  sum  taken  by  the  Government  from  the 
time  taken  until  the  time  paid).  The  denial  is  predi- 
cated upon  the  absence  of  any  clause  in  the  contract 
authorizing  the  payment  of  the  type  of  interest  claimed 


CONTE  ACTS— Cent  i cued 

CONTRACT  DISPUTES  ACT  CF  1978 — Continued 
interest— Continued 

and  the  fact  that  the  cnly  statute  authorizing  the  pay- 
ment of  interest  cn  claims  against  the  Government  is 
the  Contract  Disputes  Act  of  1978,  under  which  interest 
is  paid  cn  claims  frea  the  time  they  are  presented  tc 
the  contracting  officer  for  decision. 

M£g a .1 . S I . ill s 1 rg ng_ j r a stre I n c . , IECA-1311-10-79 
( Jan . 29,  1S62)  89  I.E.  3C 


The  Board  denies  a contractor's  claim  for  interest 
based  open  Gcvernaent  delays  in  paying  invoices  in 
undisputed  aaounts  where  it  finds  neither  a statutcry 
nor  a contractual  basis  for  recovery  of  the  interest 
chained. 

l££g^lL-of.-jle£trpn^c_Techpqg ueSj_ InCj  . IECA-1474-6-81 
(Bar.  22,  1982)  89  I.C.  Ill 


A Govern  sent 's  aoticn  for  sunaary  judgment  is 
granted  and  an  appeal  is  dismissed  where  in  connection 
with  a claim  fer  interest  for  the  Government's  delay  in 
making  progress  payment  the  Board  finds  there  is  nc 
genuine  issue  cf  saterial  fact  and  that  neither  the 
payments  clause  nor  the  Contract  Disputes  Act  cf  1978 
authorize  the  payient  of  interest  on  undisputed  under- 
lying claims  cn  which  the  claim  for  interest  is  based. 

Appeal  cf  Lee  Bcoflnq  Cc„.  1ECA-1506-8-81  (Fay  11, 

1982)  89  I.C.  233 


Jurisdiction 

A claim  for  rental  of  blowout  preventicn  equipment 
used  in  drilling  a well  under  a Government  prime  con- 
tract is  denied  where  the  supplier  of  the  equipment 
alleges  that  the  equipment  was  furnished  pursuant  tc 
oral  orders  received  fxcm  a Government  employee  but  the 
employee  named  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier's  own  order  forms  shew  the 
ordlers  in  question  to  have  been  placed  by  the  prixe 
contractor.  The  appellant's  claim  predicated  upcc  a 
benefit  to  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  from  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 
prime  contract,  the  Beard  has  nc  jurisdiction  ever  con- 
tracts implied  in  law. 

MESai_M_JiaJcS_JLy^  IBCA-1447-3-81 

(Bar.  16,  1982)  89  I.E.  92 


The  Board  denies  a Government  motion  tc  dismiss  an 
appeal  predicated  open  the  ground,  inter  alia,  that  the 
Disputes  Concerning  tabor  Standards  clause  gives  the 
Department  of  labor  the  authority  tc  decide  disputed 
questions  arising  out  of  the  Davis-Bacon  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a prime  contractor  by  reason  cf  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  tc 
represent  amounts  owed  by  the  subcontractor  to  the 
Federal  or  to  a state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  tc  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

A Government  motion  to  dismiss  an  appeal  os  the 
grounds  that  the  contracting  officer  had  neither  issued 
nor  been  requested  to  issue  a final  decision  is  denied, 
where  the  Beard  finds  (i)  that  the  appellant  was  war- 
ranted in  treating  a contracting  officer's  disclaimer 
of  any  respensibility  fox  adjudicating  a dispute  as  a 
final  decision,  and  (ii)  that  no  useful  purpose  wculd 
be  served  by  remanding  a case  to  the  contracting  offi- 
cer for  a decision  when  the  Government's  announced 


46 


CONTHACTS--Continued 

CONTRACT  DISPUTES  ACT  OF  1978 — Continued 
Jurisdiction — Continued 

position  is  that  the  contracting  officer  has  no 
authority  to  render  a decision  relating  to  wage  deter- 
minations under  the  Davis-Bacon  Act. 

Appeal  of  G.  A.  Western  Construction  Co..  IECA-1550- 
2-82  (July  1,  1982)  ~ 89  I.E.  365 


DISPUTES  AND  REMEDIES 
Burden_of  Proof 

The  Government  failed  to  sustain  its  burden  of 
proving  that  the  malfunctioning  of  discharge  gate 
valves  required  for  an  irrigation  system  was  due  to  the 
valves  not  meeting  the  requirements  of  the  specifica- 
tions rather  than  a result  of  the  Government's  failure 
to  provide  a filtering  device  in  the  irrigation  system 
to  keep  out  damaging  foreign  matter.  Noted  ty  the 
Board  was  the  fact  that  under  the  maintenance  warranty 
provision  on  which  the  Government's  claim  is  based,  the 
contractor  is  not  responsible  for  repairing  defects  or 
failures  due  to  negligence  in  the  operation  of  the  irri- 
gation system  by  the  Government  or  its  agents. 

The  Board  denies  a claim  for  interest  on  an  amount 
obtained  by  the  Government  from  an  interest-bearing 
escrow  retention  account  to  satisfy  its  claim  cf  breach 
of  a maintenance  warranty  (the  interest  claimed  is  the 
amount  that  would  have  been  earned  in  the  escrow 
account  on  the  sum  taken  ty  the  Government  from  the 
time  taken  until  the  time  paid)  . The  denial  is  predi- 
cated upon  the  absence  of  any  clause  in  the  contract 
authorizing  the  payment  of  the  type  of  interest  claimed 
and  the  fact  that  the  only  statute  authorizing  the  pay- 
ment of  interest  on  claims  against  the  Government  is 
the  Contract  Disputes  Act  of  1978,  under  which  interest 
is  paid  on  claims  from  the  time  they  are  presented  to 
the  contracting  officer  for  decision. 

Appeal_of  Armstrong  S Armstrong,  Inc. . IBCA-1311-10-79 
f Jan~  29^  1982"  89  I.E.  30 


A construction  contractor's  claim  for  substantial 
increases  in  equitable  adjustments  allowed  by  the  con- 
tracting officer  for  directed  changes  is  denied  where 
the  Board  finds  that  appellant  has  failed  tc  sustain 
the  burden  of  proving  a causal  connection  between  the 
costs  claimed  and  the  alleged  Government  actions,  and 
failed  to  provide  reliable  cost  data  to  show  the 
Government  computations  were  inadequate  compensation 
for  the  changed  work. 

Appeals  of  Porter  Mechanical  Contractors.  Inc.,  3BCA- 
1357-5-80  6 I EC A-l 366-6- 80  (Feb.  1,  1982)  89  I.E.  53 


A first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  XBCA-1500-8-81 
(Feb.  12,  1982) 


Where  a contractor's  conduct  and  correspondence 
for  a year  after  delivery  of  equipment  shews  acknowl- 
edgement of  defects  which  it  agrees  to  repair,  a claim 
for  reimbursement  for  the  cost  of  the  repair  work  is 


CONTRACTS — Continued 

DISPUTES  ANE  BEBEEIES — Continued 
Eurden_oJ  Proof — Continued 

denied  where  the  contractor  is  unable  tc  prove  that  the 
defects  did  net  actually  exist. 

Appeal  cf  Terra  Technology  Corp..  IBCA-1393-9-80 
(Bar.  4,  1982) 


An  appellant  will  be  held  to  have  failed  tc  sus- 
tain its  burden  of  proof  and  the  appeal  will  be  denied 
where  appellant's  case  is  submitted  cn  the  record  with- 
out a hearing  and  the  record  consists  only  cf  contract 
documents,  correspondence , and  pleadings  alleging  that 
the  Contracting  Officer's  decision  is  erroneous.  Eis- 
puted  allegations  dc  net  constitute  evidence  and  cannct 
be  accepted  as  proof  of  facts. 

Appeal  of  B.  B.  White  S Co..  IBCA-1216-9-78  (July  19, 
1982) 


A claim  cf  constructive  change  is  denied  where  the 
appeal  is  submitted  for  decision  on  the  record  without 
a hearing  and  the  appellant's  case  consists  entirely  cf 
allegations  contained  in  its  claim  letter  or  complaint. 
Allegations  do  not  constitute  proof  of  essential  facts 
which  are  disputed. 

ilieji_o  f_JJ£  tlO_Jtaies_£ou  ,L£U£ii2n_£o**_Jnc* , 1ECA- 
1466-6-81  (Sept.  21,  1982) 


A contractor  has  the  burden  of  producing  evidence 
showing  that  be  is  entitled  to  relief  on  the  basis  cf 
claims  made,  and  the  appeal  will  be  denied  where  the 
record  does  not  support  appellant's  contentions  and 
appellant  fails  tc  appear  at  the  hearing  scheduled  at 
its  request  and  adduces  no  evidence.  Disputed  allega- 
tions do  not  constitute  evidence  and  cannot  be  accepted 
as  proof  of  facts. 

Appeal  of  Eerier  Cedar.  IBCA-1535-11-81  (Sept.  30,  1 9 e 2) 


A default  termination  of  a contract  for  failure 
to  make  progress  so  as  to  endanger  performance  is  sus- 
tained where  at  the  time  of  termination  the  contractor 
was  far  behind  the  monthly  schedule  and  the  principal 
grounds  relied  upon  by  the  appellant  as  an  excusable 
cause  of  delay  was  the  failure  by  the  Government  to 
conform  to  an  industry  practice  for  which,  however,  no 
proof  was  offered  and  which  would  not  constitute  an 
excusable  cause  of  delay  even  if  shewn  to  exist,  where, 
as  here,  the  Government  either  (i)  denies  the  conten- 
tions advanced  by  the  appellant  relying  upon  evidence 
of  record  in  support  of  the  denial  or  (ii)  shews  the 
contentions  tc  be  irrelevant  to  the  question  cf  excus- 
able cause  of  delay. 

A claim  for  the  cost  of  preparing  a technical 
inventory  cf  field  tapes  and  other  data  furnished  by 
the  Government  is  denied  where  the  appellant  alleges 
that  some  of  the  field  tapes  were  missing  and  some  cf 
the  data  was  received  in  a deplorable  condition,  but 
the  Board  finds  that  the  concurrence  of  a Government 
representative  in  the  taking  of  the  inventory  did  net 
provide  a predicate  for  the  claim  asserted  where  the 
preparation  of  the  inventory  was  considered  tc  be 
simply  an  exercise  cf  a management  prerogative,  irres- 
pective of  whether  such  action  was  to  he  viewed  as  a 
means  of  facilitating  contract  performance  cr  satisfy- 
ing a contract  requirement  for  the  furnishing  of 
demultiplexing  documentation. 


lEESajLfil-Baidej.Sejgial^.Jjs, , IBCA-1475-6-81 
(Oct.  19,  1982)  89  I.E.  529 
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BISPOTSS  AMD  H8HBD  IBS— Continued 
.Bajagej 

Measurement 

Bfeere  the  Government  failed  to  notify  the  archi- 
tect that  it  had  rejected  a solution  for  leaks  proposed 
by  the  manufacturer  of  the  roof  panels  and  forwarded  by 
the  architect,  the  Government's  failure  precluded  the 
architect  froa  submitting  a proposal  for  a conventional 
built-up  roof  and  resulted  in  unnecessary  and  avoidable 
expense  when  the  Government  had  the  roof  repaired  by 
another  contractor  at  a higher  cost.  The  architect  was 
entitled  to  be  paid  the  difference  between  the  cost  of 
the  conventional  roof  and  the  higher  cost  which  the 
Government  had  deducted  from  paynents  due  the  architect. 

Appeal  of  the  Bqqers  Partnership,  XBCA-1299-8-79 
{feb.  12.  19821 


Bqjiitab le  ^djjaj  tjgents 

Older  a well-drilling  contract  where  a differing 
site  condition  had  been  determined  to  exist  and  the 
right  of  appellant  to  continue  performance  had  been 
tersinated  for  the  convenience  of  the  Government, 
without  a determination  of  the  aaount  of  the  equitable 
adjustsent,  the  Board  finds  the  costs  of  ineffective 
efforts  to  overcoae  the  differing  site  condition  to  be 
allowable  in  the  termination  settlement,  but  determines 
the  equitable  adjustment  in  the  light  of  appellant's 
failure  to  use  known  and  effective  drilling  practices 
to  overcoae  the  conditions  encountered. 

Pennsylvania  Drilling  Co. . IBCA-1187-4-78  (Mar.  22, 
1982) 


Bhere  the  contractor  selected  a reference  reach  of 
the  taanel  to  establish  a noraal  cost  of  excavation  for 
comparison  with  greater  costs  in  the  claim  reach  of  the 
tunnel,  but  the  evidence  showed  that  some  costs  were 
understated  in  the  reference  reach  and  other  costs  were 
overstated  in  the  claia  reach,  the  Board  found  the  con- 
tractor's approach  to  be  unacceptable  as  a basis  for  an 
equitable  adjustment  and  resorted  to  the  jury  verdict 
method  for  determining  the  amount  of  the  equitable 
adjustment. 

3.  P.  Shea  Co.„  Inc,.  IBCA-1191-4-78  (Bar.  30,  1982) 

89  I.E.  153 


Upon  finding  that  Government-ordered  changes  to 
the  contract  caused  an  increase  in  the  cost  cf  and  the 
time  required  for  performance  of  the  contract,  and  the 
evidence  of  record  indicating  that  such  changes  did  not 
comply  with  the  required  procedures  set  fcrth  in  the 
Task  Orders  clause  of  the  contract,  the  Board  holds 
that  the  contractor  is  entitled  to  an  equitable  adjust- 
ment pursuant  to  the  Changes  clause  of  the  contract. 

Appeal  of  Allied  Repair  Service.  Inc..  I8CA-1381-8-80 
(Dec.  23,  1982) 


Jurisdiction 

The  Board  denies  a Government  motion  tc  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  labor  Standards  clause  gives  the 
Department  of  labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Bacon  Act,  where  the 
record  indicates  that  almost  two-thirds  cf  the  aaount 
withheld  from  a prime  contractor  by  reason  of  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  to 
represent  amounts  owed  by  the  subcontractor  to  the 
Pederal  or  to  a state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  to  its 


£21U1£J§ — Continued 

DISPUTES  AMD  1EMEEIBS— Continued 
Jurisdiction— Continued 

authority  tc  adjudicate  disputes  between  the  parties 
to  the  contract. 

A Government  motion  to  dismiss  an  appeal  or  the 
grounds  that  the  contracting  officer  had  neither  issued 
nor  been  requested  to  issue  a final  decision  is  denied, 
where  the  Beard  finds  (i)  that  the  appellant  was  war- 
ranted in  treating  a contracting  officer's  disclaimer 
of  any  responsibility  for  adjudicating  a dispute  as  a 
final  decision,  and  (ii)  that  no  useful  purpose  wculd 
be  served  by  remanding  a case  to  the  contracting  offi- 
cer for  a decision  when  the  Government's  announced 
position  is  that  the  contracting  officer  has  nc 
authority  to  render  a decision  relating  tc  wage  deter- 
minations under  the  Davis-Bacon  Act. 

Appeal  of  G.  A.  Western  Construction  Co..  IBCA-155C- 
2-82  (July  1„  1982)  89  I.C.  365 


Ter Ejnatjcn  for  £ejvenience 

Onder  a well-drilling  contract  where  a differing 
site  condition  had  been  determined  tc  exist  and  the 
right  of  appellant  to  continue  performance  had  been 
terminated  for  the  convenience  cf  the  Government, 
without  a determination  of  the  amount  of  the  equitable 
adjustment,  the  Board  finds  the  costs  of  ineffective 
efforts  to  overcome  the  differing  site  condition  tc  be 
allowable  in  the  termination  settlement,  but  determines 
the  equitable  adjustment  in  the  light  of  appellant's 
failure  to  use  known  and  effective  drilling  practices 
to  overcome  the  conditions  encountered. 

Pennsylvania  trilling  Co..  IBCA-1187-4-78  (Bar.  22, 
1982) 


Jerminjtjcn  for  Default 
Generally 

Open  finding  that  the  Government  waived  the 
original  completion  date  for  performance  of  a fixed- 
price  construction  contract  by  permitting  the  con- 
tractor tc  work  after  default,  failed  to  fix  a new 
specific  completion  date  after  waiver,  and  failed  tc 
prove  abandonment  or  anticipatory  breach  cn  the  part  cf 
the  contractor  after  the  waiver,  the  Board  holds  the 
contractor  to  have  been  wrongfully  terminated  for 
default  and  entitled  tc  have  the  termination  fer 
default  converted  to  a termination  for  the  convenience 
of  the  Government. 

Appeal  of  Hilo  Herner  Co..  IECA-1202-7-78  (Bar.  22, 
1982)  89  I.D.  ICC 


Hhere  the  contractor  partially  delivered 
electronic  timer  units  which  failed  to  substantially 
confers  with  the  contract  specifications,  and  the  con- 
tractor fails  tc  shew  that  the  specifications  were 
otherwise  deficient  or  that  its  failure  to  timely 
deliver  acceptable  units  within  the  contract  perfor- 
mance period  was  the  result  of  excusable  cause  cf 
delay,  the  Gc ver n me n t • s termination  for  default  was 
proper. 

Appeal  cf  Bnvitcaarjne  Systems.  Inc.,  IECI-1366-8-8C 
~(0ct.  19,  1982)  ~ ~ 89  I.C.  522 
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CCBTBACTS — Continued 
F08HATI0N  AND  VALIDITY 
Cost-t^pe  Contracts 

Hhere  the  Government  entered  into  a sole  source, 
cost-plus-fixed-fee  contract  with  appellant  for  the 
purpose  of  conducting  a research  and  analysis  study  to 
deternine  the  toxicity  of  certain  gases  emanating  from 
a citrate  process  used  for  flue  gas  desulfurization  in 
the  operation  of  nines,  and  appellant  entered  into  a 
subcontract  with  a University  to  accomplish  the  major 
portion  of  the  required  research,  the  Board  found  that 
the  Government  was  not  involved  in  the  fomation  or 
preparation  of  the  subcontract,  and  that  although  they 
may  have  intended  to  enter  into  a firm,  fixed-price 
contract,  the  contracting  parties  did,  in  fact,  ty  the 
clear  and  unambiguous  language  employed,  enter  into  a 
cost-reimbursement  type  contract. 

Anneal  of  Byring  Besearch  Institute , IBCA-1169-10-77 
(June  25,  1982)  “ 89  I.D.  350 


A claim  for  an  overrun  of  a cost-plus-f iied-f ee 
contract  is  sustained  where  the  overrun  resulted  from 
increased  overhead  rates  during  appellant’s  fiscal  year 
after  completion  of  contract  performance,  and  failure 
to  give  advance  notice  in  accordance  with  the  Limita- 
tion of  Cost  Clause  is  excused  where  through  no  fault 
or  inadequacy  of  appellant's  accounting  or  business 
acquisition  procedures,  he  had  no  reason  to  believe, 
during  performance,  that  an  overrun  would  occur. 

Appeal  of  Metametrics,  Inc..  IBCA-1552-2-82  (Oct.  27, 
1982)  ~ 89  I. I.  554 


A contractor’s  claims  for  additional  allowable 
indirect  costs  to  offset  the  Government’s  claim  for 
refunds  of  overpayments  under  two  contracts  are  denied 
where  the  allowable  indirect  costs  allowed  by  the 
Government  were  based  on  the  contractor’s  proposal  to 
allocate  indirect  costs  on  the  basis  of  salaries  and 
wages  rather  than  total  direct  costs,  and  the  overpay- 
ments resulted  from  overbillings  of  direct  costs. 

Appeals  of  A.  L.  Nell  urn  (ALNA) . IECA-1484-7-81  6 
IBCA-1485-7-81  (Nov.  1,  1982) 


A contractor’s  claim  for  crediting  the  value  of 
equipment  returned  to  the  Government  against  disallowed 
costs  under  a cost  reimbursement  contract  is  denied 
because  the  cost  of  the  equipment  was  allowed  against 
contract  expenditures  and  title  to  the  equipment  was  in 
the  Government.  A second  claim  that  the  contract  was 
converted  to  a fixed  price  type  or  that  the  Government 
had  approved  a markup  on  a subcontract  of  the  entire 
project  to  a wholly  owned  subsidiary  was  denied  for  lack 
of  credible  evidence  that  the  markup  provision  was 
presented  to  the  contracting  officer  for  approval. 

Ap£e^2  of  Crow  Creek  Sioux  Tribe.  IBCA-1431-2-81 
"(Nov.  10,  1982)  - - - 8g  j 5?5 


implied  and  Cons truct ive_C on tracts 

A claim  for  rental  of  blowout  prevention  equipment 
used  in  drilling  a well  under  a Government  prime  con- 
tract is  denied  where  the  supplier  of  the  equipment 
alleges  that  the  equipment  was  furnished  pursuant  to 
oral  orders  received  from  a Government  employee  but  the 
employee  named  denies  having  placed  any  orders  with  the 
supplier  and  the  supplier’s  own  order  forms  show  the 
orders  in  question  to  have  been  placed  by  the  prime 
contractor.  The  appellant’s  claim  predicated  upon  a 
benefit  to  the  Government  is  dismissed  since,  irrespec- 
tive of  any  benefit  derived  from  having  the  rental 
equipment  used  in  drilling  the  well  covered  by  the 


COBTBACTS — Continued 

FOBBATION  ABB  VALIDITY — Continued 

.Implied  and  £onstrpctive_Contrjcts— Continued 

prime  contract,  the  Board  has  no  jurisdiction  over  con- 
tracts implied  in  law. 

Appeal  of  Shafco  Industries.  Inc..  IBCA-1447-3-81 
(Bar.  16,  1982)  89  I.E.  92 


The  Board  found  that  there  was  no  implied  contract 
with  the  Government  where  a management  consultant  sub- 
mitted a second  proposal  for  50  man-days  of  service  tc 
a private  corporation  established  by  the  Blackfeet 
Indian  Tribe  after  the  consultant's  initial  proposal 
concealed  the  extent  of  the  service  contemplated  and 
did  not  indicate  that  any  additional  service  would  be 
required.  Payment  for  the  service  in  the  initial  pro- 
posal by  a Government  grant  to  the  tribe  did  net  give 
rise  to  an  obligation  tc  pay  for  the  service  in  the 
second  proposal  since  there  was  no  Government  accept- 
ance of  the  second  proposal  and  all  assurances  that  the 
consultant  would  continue  to  be  paid  came  from  persons 
outside  the  Government. 

IBCA-1332- 

2-80  (Aug.  31,  1982)  89  I.D.  435 


EEBFOBBANCE  CB  DEFAULT 

Accep ta nce_cf  Performance 

Under  a fixed-price  contract  requiring  a report  is 
accordance  with  a statement  of  work  contained  in  appel- 
lant's letter  incorporated  into  the  contract,  the  Beard 
finds  the  final  report  was  improperly  rejected  by  apply 
ing  acceptance  criteria  not  contained  in  the  contract. 

Anneal  of  Boston  Technologies,  Inc..  IBCA-1527-1C-81 
(Bar.  25,  1982) 


A claim  by  the  Government  for  a credit  due  tc  the 
deletion  of  a specif icaticn  requirement  for  calcium 
chloride  in  a roadway  base  course  is  denied  where  the 
purported  deletion  was  made  by  an  unauthorized  persen 
and  the  ncnspecif icaticn  base  course  was  accepted  by 
the  Government  with  knowledge  of  the  cmissicn  ct  cal- 
cium cblcridc. 

!.LEJ3i-SJ-lSckej;„C_issoci3teg.Cojlrj£tip3A_incJ , 

IBCA- 1468-6-8 1 (Ncv.  30,  1982)  89  I.D.  597 


Breach 

Hhere  the  Government  continued  to  encourage  per- 
formance and  accept  deliveries  after  the  scheduled 
dates  for  delivery  had  past,  without  attempting  tc 
establish  a new  delivery  schedule,  the  contractcr's 
default  of  timely  delivery  is  deemed  to  be  waived  and 
the  Government's  claim  for  breach  of  contract  is  denied 

Appeal  of  Terra  Technology  Core. . IECA-1393-9-8C 
(Bar.  4,  1982) 


fx£usable  fe|aps 

Upon  finding  that  the  ccntractcr  had  agreed  tc  a 
modification  of  the  ccntract  whereby  the  Government 
extended  the  completion  date  and  increased  the  tctal 
contract  price  as  consideration  for  the  Government's 
admitted  cause  cf  delay  of  performance,  the  Ecard  hclds 
that  an  unconditional,  bilateral  settlement  was  reached 
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CONTRACTS — Continued 

PERFORBANCE  OB  DEFAULT- -Continued 

Jxcusable  Delays — Continued 

resulting  in  a bar  to  contractor's  subsequent  claim 
based  on  excusable  delay. 

Appeal  of  Environmental  Besearch  C Technology.  Inc. , 
IBC A- 1244-1-79  (July  12,  1982) 


COBTB ACTS — Continued 

PEBFORBANCE  OB  DEFAULT — Continued 

]jaiver_ard_EstofXel — Continued 

have  the  default  termination  converted  to  a termination 
for  convenience  cf  the  Government  under  a waiver  theory. 

Appeal  of  En vircnaental  Beseatc h 6 Tecbn c logy,  Inc . , 

I BC A- 12 4 4- 1-7 9 (July  12,  1982) 


A default  termination  of  a contract  for  failure 
to  make  progress  so  as  to  endanger  performance  is  sus- 
tained where  at  the  time  of  termination  the  contractor 
was  far  behind  the  monthly  schedule  and  the  principal 
grounds  relied  upon  by  the  appellant  as  an  excusable 
cause  of  delay  was  the  failure  by  the  Government  to 
conform  to  an  industry  practice  for  which,  however,  no 
proof  was  offered  and  which  would  not  constitute  an 
excusable  cause  of  delay  even  if  shown  to  exist,  where, 
as  here,  the  Government  either  (i)  denies  the  conten- 
tions advanced  by  the  appellant  relying  upon  evidence 
of  record  in  support  of  the  denial  or  (ii)  shows  the 
contentions  to  be  irrelevant  to  the  question  of  excus- 
able cause  of  delay. 

Appeal  of  Balden  General.  Inc..  IBCA-1475-6-81 

(Oct.  19,  1982)  89  I.D.  529 


inspection 

A claim  for  the  costs  of  rejected  concrete  for 
failure  to  meet  the  air  content  requirement  of  the 
contract  is  sustained  where  the  test  instrument  indi- 
cating nonspecification  results  was  not  hn  approved 
standard  for  measurement  and  testing  with  an  approved 
instrument  was  not  timely  made. 

Appeal  of  Tucker  S Associates  contracting.  Inc. , 
IBCA-1468-6-8l“(Bov.  30,  1982)“  89  I.B.  597 


j§u§pension_of  Work 

A claim  for  additional  costs  attributed  to  a sus- 
pension of  work  is  denied  where  the  work  stoppage 
resulted  from  the  action  of  third  parties  without  the 
fault  of  the  Government. 


1982) 


IBC A- 15 36- 11- 81 


(Sept.  22, 


Baiv§r_a£d_ Estoppel 


Where  the  Government  continued  to  encourage  per- 
formance and  accept  deliveries  after  the  scheduled 
dates  for  delivery  had  past,  without  attempting  to 
establish  a new  delivery  schedule,  the  contractor's 
default  of  timely  delivery  is  deemed  to  be  waived  and 
the  Government's  claim  for  breach  of  contract  is  denied. 


(Bar.  4,  1982) 


IBCA-1393-9-80 


The  Board  holds:  (1)  That  after  waiver  of  2 com- 

pletion dates  extending  over  a 6-month  period,  a new 
completion  period  of  30  days  established  by  the  con- 
tracting officer  was  reasonable;  (2)  that  a letter  from 
the  contractor,  dated  7 days  before  the  end  of  the 
final  30-day  completion  period,  advising  the  Government 
that  it  was  unable  to  complete  the  work  constituted  an 
anticipatory  breach  on  the  part  of  the  contractor;  and 
(3)  appellant  therefore  failed  to  establish  a right  to 


CCHVETABCES 

GENERALLY 

The  Buieau  of  Land  Banagement  has  no  autbczity  tc 
allow  an  application  for  desert  land  entry  cn  land 
which  has  been  conveyed  from  Federal  ownership  ty  quit- 
claim deed  or  which  has  been  withdrawn  frca  dispcsiticn 
under  the  public  land  laws.  Even  if  the  applicant  had 
received  errcnecus  advice  concerning  the  status  cf  the 
land,  this  does  not  entitle  him  to  have  bis  applicaticn 
allowed. 

floward  B.  Tinqlev.  62  IELA  315  (Bar.  19,  1982) 


Although  sec.  7 cf  the  Act  of  Bar.  3,  1891, 

43  O.S.C.  « 1165  (1976),  provides  fcr  issuance  cf  a 
patent  tc  an  entrynan  upon  a lapse  cf  2 years  frcs  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  cr 
protest  cf  the  entry  is  then  pending,  the  2-year  pericd 
does  not  commence  until  issuance  of  the  receipt  evirc- 
ing  final  payment  of  the  purchase  price  of  the  land, 
when  the  statute  was  enacted,  "the  receipt"  referred  tc 
what  was  kncwn  as  "the  final  receipt  cf  the  Beceiver," 
who  was  then  an  official  of  the  General  Land  Cffice. 

The  issuance  of  an  interim  receipt  for  payment  cf  a JIG 
filing  fee  submitted  with  an  application  to  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  net  trigger 
that  statutory  mechanism. 


United  states  ’ 

64  1BLA  318  (June  10,  1982) 


1 Beaand) , 


Although  sec.  7 of  the  Act  of  Bar.  3,  1891, 

43  U.S.C.  « 1165  (1976),  provides  for  issuance  cf  a 
patent  to  an  entryaan  upon  a lapse  of  2 years  fro#  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  cr 
protest  of  the  entry  is  then  pending,  the  2-year  pericd 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
When  the  statute  was  enacted,  "the  receipt"  referred  tc 
what  was  "known  as  "the  final  receipt  of  the  Receiver," 
who  was  then  an  official  cf  the  General  Land  Cffice. 

The  issuance  of  an  interim  receipt  for  payment  cf  a J1C 
filing  fee  submitted  with  an  application  tc  purchase  a 
homesite  in  Alaska  dees  not  trigger  that  statutcry 
mechanism . 


65  IBLA  94  (June  23,  1982) 


Cn  Beccnsideraticn)  , 


INTEREST  CCNVBTBC 

Under  sec.  316  cf  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  $ 1746  (1976),  the 
Secretary  of  the  Interior  has  discretionary  autbczity 
to  correct  an  error  in  a conveyance  document  when  the 
error  is  clearly  established  and  equitable  considera- 
tions dictate  that  relief  be  granted.  Where  a company 
establishes  that  it  acquired  a right-of-way  pursuant  tc 
the  Act  of  July  26,  1866,  prior  to  the  repeal  cf  the 
right-of-way  provisions  of  that  Act  by  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  a subsequent  interin 
conveyance  tc  a native  corporation  is  subject  tc  that 
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CONVEYANCES — Continued 

INTEREST  CONVEYED — Continued 

right-of-way,  and  where  the  conveyance  does  not  reflect 
that  fact,  the  Secretary  may  act  to  correct  that  error. 

Suable  Bee  Seafoods.  Inc..  65  IBLA  391  (July  23,  1982) 


CBSEBT  LAKE  ENT BY — Continued 
AEELICATICSS — Continued 

loses  its  priority  in  favor  of  the  second  drawn  appli- 
caticn. 

B.  Jay  Kidd.  66  IE1 A 71  (July  29.  1982) 


DESERT  LAND  ENTRY 
GENERALLY 

A desert  land  entry  application  is  properly 
rejected  where  the  lands  applied  for  are  unsurveyed 
according  to  the  official  records  of  the  Bureau  of  Land 
Management. 

George  J.  Chachas  et  al..  62  IBLA  310  (Bar.  19,  1982) 


Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
aultiple  use  aanagetent  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a reclassif icaticn  cr 
publication  in  the  Federal  Register  of  termination  cf 
classification,  an  application  for  desert  land  eDtry 
is  properly  denied. 


(Sept.  13,  1982) 


67  IELA  97 


An  application  for  a desert  land  entry  which  is 
not  accompanied  by  the  statements  of  two  credible  wit- 
nesses as  required  by  43  U.S.C.  § 322  (1976) , is  not 
properly  executed  under  43  CFR  2521.2  and  is  properly 
rejected  as  incomplete.  Where  the  application  has  been 
filed  in  a competing  situation  pursuant  tc  a simulta- 
neous filing,  the  application  may  not  be  corrected  and 
loses  its  priority  in  favor  of  the  second  drawn  appli- 
cation. 

8.  Jay  Kidd.  66  IBLA  71  (July  29,  1982) 


Where  the  charges  in  a private  contest  complaint 
against  a desert  land  entry  are  not  corroborated  as 
required  by  43  CFR  4.450-4  (c),  the  complaint  must  be 
dismissed . 

A private  contest  against  a desert  land  entry  that 
is  initiated  prior  to  the  expiration  of  the  statutory 
life  of  the  entry  and  charges  that  the  entryperson  will 
fail  to  meet  the  requirements  of  the  law  by  the  expira- 
tion date  is  premature.  Since  time  remains  for  the 
entryperson  to  fulfill  the  requirements,  it  cannct  be 
said  with  certainty  that  the  contestant  has  alleged 
facts  which  if  proved  would  require  cancellation  cf  the 
entry  and  thus  the  contest  must  be  dismissed. 


(Hov.  17,  1982) 


La-Saif  lo » 


68  IBLA  279 


APPLICATIONS 

A desert  land  entry  application  is  properly 
rejected  where  the  lands  applied  for  are  unsurveyed 
according  to  the  official  records  of  the  Bureau  of  Land 
Management. 


et  al..  62  IBLA  310  (Mar. 


19,  1982) 


BLH  may  properly  reject  a desert  land  entry  appli- 
cation where  the  land  applied  for  has  been  withdrawn  by 
a public  land  order  as  part  of  the  Snake  Biver  Birds  of 
Prey  National  Conservation  Area. 

Gary  E.  Carter.  65  IBLA  338  (July  15,  1982) 


An  application  for  a desert  land  entry  which  is 
not  accompanied  by  the  statements  of  two  credible  wit- 
nesses as  required  by  43  U.S.C.  $ 322  (1976) , is  not 
properly  executed  under  43  CFB  2521.2  and  is  properly 
rejected  as  incomplete.  Where  the  application  has  been 
filed  in  a competing  situation  pursuant  tc  a simulta- 
neous filing,  the  application  may  not  be  corrected  and 


A desert  land  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  frcm 
underground  water  sources,  but  fails  tc  shew  at  the 
time  of  filing  his  application  that  he  has  acquired  a 
right  from  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  locking  to  the  acquisition  cf  such  a right. 

James  B.  Bardcastle.  69  IELA  341  (Dec.  28,  1982) 


CLASSIFICATION 


Where  th©  Secretary  by  appropriate  notice  in  the 
Federal  Begjster  has  classified  certain  lands  fer 
aultiple  use  aanagetent  and  such  lands  arc  thereby 
segregated  frea  desert  land  entry,  which  classification 
has  not  keen  terainated  by  either  a reclassif icaticn  cr 
publication  in  the  Federal  Register  cf  terainaticn  cf 
classification , an  application  for  desert  land  entry 
is  properly  denied. 


(Sept.  13,  1982) 


67  IBLA  97 


LANDS  SUBJECT  TO 

Lands  which  are  known  to  be  underlain  by  deposits 
of  oil  shale  are  withdrawn  from  desert  land  entry  by 
Exec.  Order  Bo.  5327  (Apr.  15,  1930),  and  a desert  land 
application  fer  such  lands  is  properly  rejected. 

flypee  <jcaes  et  al.,  61  IBLA  149  (Jan.  18,  1982) 


The  Bureau  of  Land  Banageaent  has  no  authority  tc 
allow  an  application  for  desert  land  entry  os  land 
which  has  been  conveyed  fron  Federal  ownership  by  quit- 
dais  deed  or  which  has  been  withdrawn  frea  disposition 
under  the  public  land  laws.  Sven  if  the  applicant  had 
received  erroneous  advice  concerning  the  status  cf  the 
land,  this  does  not  entitle  his  to  have  his  application 
allowed. 


62  IELA  315  (Bar, 


19,  1982) 


where  the  Secretary  by  appropriate  notice  in  the 
Federal  Begjster  has  classified  certain  lands  fer 
aultiple  use  sanageaent  and  such  lands  are  thereby 
segregated  froa  desert  land  entry,  which  classif icaticn 
has  not  been  terainated  by  either  a reclassif icaticn  or 
publication  in  the  Federal  Register  of  terainaticn  cf 
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LANDS  SUBJECT  TO— Continued 

classification,  an  application  for  desert  land  entry 
is  properly  denied. 

Plll_Km_Teaislgy^_Bilalee_gA_ieai9lgi.  67  ibla  97 
(Sept.  13,  1982) 


WATBB  BIGHT 

A desert  land  application  is  properly  rejected 
where  the  applicant  proposes  to  irrigate  his  entry  froa 
underground  water  sources,  but  fails  to  show  at  the 
tiae  of  filing  his  application  that  he  has  acquired  a 
right  froa  the  State  to  appropriate  underground  water 
or  that  he  has  taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such  a right. 

Jaaes  B.  Hardcastle.  69  IBLA  341  (Dec.  28,  1982) 


(See  also  National  Environaental  Policy  Act  of  1969 — if 
included  in  this  Xndei.) 

BLB's  incorporation  into  its  western  Oregon  forest 
aanageaent  planning  process  of  Northern  spotted  Owl 
conservation  guidelines,  developed  by  a State-Federal 
interagency  task  force,  is  not  a aajor  Federal  action 
requiring  a regional  environaental  iapact  stateaent 
where  the  spotted  owls  and  the  preservation  of  their 
habitat  are  significant  considerations  in  existing  sus- 
tained yield  unit  environaental  iapact  stateaents. 

National  Nildlife  Federation  et  al..  62  IBLA  73 
(Feb.  25,  1982) 


(See  also  Hater  Pollution  Control — if  included  in  this 
Index.) 

GEBEBALLT 

The  Bureau  of  Land  Hanageaent  nay  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of 
a no  surface  occupancy  stipulation,  where  the  record 
does  not  show  that  the  Bureau  has  adequately  consid- 
ered the  factors  involved  and  that  the  stipulation  is 
a reasonable  Beans  to  accoaplish  proper  departaental 
purposes,  a decision  requiring  stipulations  will  be 
set  aside  and  reaanded  for  reconsideration. 

Jaaes  H.  Chudnow.  62  IBLA  16  (Feb.  23,  1982) 


Hhere  separate  lease  stipulations  are  preposed  by 
different  agencies  having  aanageaent  responsibilities 
for  the  saae  land,  and  their  coabined  effect  is  to  pre- 
clude the  lessee  froa  operating  on  any  portion  of  the 
lease,  the  case  will  be  reaanded  for  possible  aodifica- 
tion  or  substitution  to  accoaaodate  leasing  operations 
where  it  appears  that  neither  agency  intended  that  the 
lessee  be  barred  froa  surface  occupancy  cf  the  entire 
leasehold. 

Harta  F.  Stroock.  63  IBLA  119  (Apr.  2,  1982) 


A deteraination  by  BLH  refusing  to  issue  an  cil 
and  gas  lease  on  the  ground  that  the  lands  applied  for 
are  within  outstanding  natural  areas  will  be  set 
aside  and  reaanded  for  clarification  where  ELN’s 
declarations  as  to  the  public  interest  are  ccnclusory 
and  where  the  record  indicates  that  approxiaately  half 
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the  lands  rejected  cay  not  actually  lie  within  areas  cf 
outstanding  environaental  values. 

Bachalk  Production.  Inc..  68  IBLA  75  (Oct.  21,  1982) 


A provision  in  a readjusted  coal  lease  requiring 
the  lessee  tc  conduct  operations  so  as  to  avoid  daaage 
"to  non-Federal  lands  in  the  vicinity  of  the  leased 
lands,"  and  "where  practicable,  to  repair"  such  daaage 
as  does  occur,  subject  to  the  approval  of  the  lesser, 
is  improper,  unenforceable,  and  void. 

It  is  proper  to  include  in  a readjusted  coal  lease 
a provision  requiring  the  lessee  to  conduct  at  its  cwn 
expense  a survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval  of  a lining 
plan  or  any  activity  that  would  disturb  the  surface  cf 
the  land. 

A readjusted  coal  lease  nay  properly  require  that 
buildings  and  surface  structures  be  painted  in  a cclcr 
which  conforxs  or  blends  with  the  natural  cclcr  cf  the 
surrounding  area  in  order  to  aitigate  negative  visual 
iapacts  in  a nearby  recreation  area  where  the  lessee 
fails  to  establish  that  ccnpliance  with  the  requiresent 
is  not  infeasible. 

Blackhawk  Ccal  Co..  68  IBLA  96  (Cct.  26,  1982) 


Hhere  the  Bureau  of  Land  Hanageaent  iaposes  a nc 
surface  occupancy  stipulaticn  on  certain  lands  in  an 
oil  and  gas  lease  offer  and  rejects  the  reaainder  of 
the  lands  in  the  offer  stating  that  all  lands  in  the 
offer  are  in  the  Jackson  Canyon  Bald  Eagle  Bccst,  and 
there  is  no  information  in  the  record  tc  suppert  a 
distinction  between  the  lands  available  for  leasing 
subject  to  stipulaticn  and  those  considered  unavailable, 
the  decision  will  be  set  aside  and  the  case  reaanded 
for  reconsideraticn. 

Fortune  Cil  Cc..  68  IEL A 288  (Nov.  19,  1982) 


EBVIBONHBNIAL  STATEHENTS 

BLH's  inccrpcraticn  info  its  western  Cregcn  ferest 
aanageaent  planning  process  of  Northern  Spotted  Cwl 
conservation  guidelines,  developed  by  a State-Federal 
interagency  task  force,  is  not  a aajor  Federal  action 
requiring  a regional  environaental  iapact  stateaent 
where  the  spetted  cwls  and  the  preservaticn  of  their 
habitat  are  significant  considerations  in  existing  sus- 
tained yield  unit  environaental  iapact  stateaents. 

National  Wildlife  Federation  et  al..  62  IELA  73 
(Feb.  25,  1982) 


A decisicn  tc  iapleaent  a vegetative  aanageaent 
progran  will  be  affirned  where  it  is  based  cn  a r envi- 
ronaental  assessment  which  reflects  an  evaluation  cf 
the  environaental  iapacts  of  the  prograa  sufficient 
to  support  an  inforaed  judgment. 

Dolores  B.  Lisaan.  67  IBLA  72  (Sept.  10,  1982) 
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BOPITABLE  ADJUDICATION 
GENERALLY 

Equitable  estoppel  against  the  Governaent  will  not 
lie  where  there  has  been  no  affirmative  aisccnduct  by 
an  authorized  agent  or  officer  resulting  in  a misrepre- 
sentation  of  material  fact  upon  which  a person  was  led 
to  rely  to  his  or  her  ultimate  detriaent. 

Arpee  Jones  et  al..  61  IBLA  149  {Jan.  18,  1982) 


The  Department  is  not  estopped  from  rejecting  an 
oil  and  gas  lease  offer  because  the  offerer  allegedly 
relied  on  the  acceptance  by  employees  in  a BLB  state 
office  of  a plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  BLB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

Gordon  J.  Lindsay,  Resource  Service  Co.,  Inc..  64  IBLA 
279  (June  4,  1982) ~ 


The  Department  is  not  barred  by  the  equitable  doc- 
trines of  laches  or  waiver  from  declaring  cil  shale 
placer  mining  claims  null  and  void,  since,  until  patent 
issues,  it  has  the  power  and  duty  to  invalidate  adverse 
interests  in  public  lands  as  required  by  governing  laws. 

United  States  v.  Weber  Oil  Co.  et  al. . 68  IBLA  37 
7oct.  21,  1982)  " " 89  I.D.  538 


ESTOPPEL 

Equitable  estoppel  against  the  Government  will  not 
lie  where  there  has  been  no  affirmative  aisccnduct  by 
an  authorized  agent  or  officer  resulting  in  a misrepre- 
sentation of  material  fact  upon  which  a person  was  led 
to  rely  to  his  or  her  ultimate  detriment. 

Arpee  Jones  et  al..  61  IBLA  149  (Jan.  18,  1982) 


The  requirement  that  an  oil  and  gas  lease  offeror 
disclose  all  parties  in  interest  is  not  ambiguous,  and 
the  rejection  of  offers  filed  prior  to  this  Beard's 
decision  in  Lola  I.  Doe,  31  IBLA  394  (1977) , for 
violation  of  the  regulations  requiring  disclosure  of 
such  interests  and  prohibiting  multiple  filings  did  not 
constitute  a retrospective  application  of  a new  Depart- 
mental interpretation  of  the  regulations. 

James  Koch  et  al..  61  IBLA  235  (Jan.  28,  1982) 

Ervin  Staacke  et  al. . 62  IBLA  278  (Bar.  16,  1982) 

David  A.  Reece  et  al..  65  IBLA  12  (June  21,  1982) 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  remedy 
that  can  be  successfully  invoked  cnly  under  truly 
extraordinary  circumstances.  An  appellant  mining 
claim  owner  may  not  claim  that  ignorance  cf  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a material  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Government  are  presumed  tc  have  knowledge  thereof. 

That  BLB  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  to  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  of  the  Government. 

Hal old_ Ei_W c ods , 61  IBLA  359  (Feb.  16,  1982) 


BSTCBPBL— Continued 

The  authority  of  the  United  States  to  enforce  a 
public  right  cr  protect  a public  interest  is  not  viti- 
ated or  lost  by  acquiescence  of  its  officers  cr  by 
their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties. 

Ctav  Bininq  Co..  62  IELA  166  (Bar.  8,  1982) 


The  authority  of  the  Department  to  enforce  its  cil 
and  gas  leasing  regulaticns  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  cf  its 
officers,  ncr  by  applicant's  reliance  on  alleged  misin- 
formation by  Departmental  employees.  Nor  is  BLB  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a third  party. 

Robert  «.  Byers.  63  IELA  100  (Bar.  31,  1982) 


Estoppel  of  the  Governaent,  especially  where  pub- 
lic lands  are  concerned,  is  a remedy  applicable  cnly  to 
extraordinary  circumstances.  A sine  qua  non  of  estop- 
pel of  the  Government  is  affirmative  misconduct  by  an 
authorized  agent  cr  officer  that  results  in  a misrepre- 
sentation of  fact  upen  which  there  is  detrimental 
reliance.  ELB's  apparently  innocent  silence  at  the 
tine  mining  claim  documents  were  filed  does  net  estep 
the  Governaent  from  later  declaring  mining  claims 
invalid  for  failure  tc  file  other  required  documents. 

D.  F.  Colson.  63  IELA  221  (Apr.  15,  1982) 


While  employees  cf  the  Department  night  be 
required  to  either  forward  or  return  documents  trans- 
mitted to  the  wrong  office,  no  estoppel  can  arise  where 
the  alleged  failure  tc  forward  or  return  missent  sail 
was  occasioned  by  the  fact  that  the  document  was  net 
actually  received  by  the  Department. 

Gold  Beserve  Bininq.  Inc..  63  IELA  266  (Apr.  19,  1982) 


The  Department  is  not  estopped  from  rejecting  an 
cil  and  gas  lease  effer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a BLB  state 
office  of  a plan  designed  by  the  offeror  to  reseve  a 
fatal  defect  in  the  offer,  where  the  offerer  had  beth 
constructive  and  actual  knowledge  that  the  BLB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

Gordon  J.  Lindsay,  Resource  Service  Co..  Inc..  64  IELA 
279  (June  4,  1982) 


Reliance  cn  erreneous  information  provided  by  a 
Bureau  of  Land  Banagenent  employee  cannot  relieve  the 
owner  of  an  unpatented  mining  claim  of  an  obligation 
imposed  by  statute,  cr  create  rights  not  authorized 
by  law,  or  relieve  the  claimant  of  the  consequences 
imposed  by  statute  fex  failure  to  comply  with  its 
requirements. 

tjadispn  D.  Locke  et  al..  65  IBIA  122  (June  25,  1962) 
Keith  E.  Ferrell.  67  IELA  181  (Sept.  21.  1982) 
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ESTOPPEL — Continued 

The  authority  of  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  not 
vitiated  or  lost  by  acquiescence  of  its  officers  or 
by  their  laches,  neglect  of  duty,  failure  to  act,  or 
delays  in  the  performance  of  their  duties,  ncr  can 
reliance  upon  information  or  opinion  of  any  officer, 
agent,  or  employee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authorized  by 
la  u. 

Virgil  V.  Peterson,  66  IBLA  156  (Aug.  10,  1982) 


Failure  to  file  finely  appeal  in  conformity  to 
Departnental  regulations  precludes  appellant  from 
obtaining  review  of  Administrative  Law  Judge's  initial 
decision  as  well  as  collateral  orders. 

Estate  of  George  Swift  Bird.  10  IEIA  63  (Aug.  16,  1982) 


B VIDE  NCR — Ccn tinned 
GENERALLY — Continued 

Vienna  Silver  Bines  Cc.. Inc*.  67  IELA  130  (Sept.  16, 

1982) 

John  Hestcn . 68  IELA  206  (Nov.  10,  1982) 

Bel vin  Eradsbaw.  68  IELA  390  (Ncv.  23,  1982) 


In  enacting  the  federal  Land  Policy  and  Baragement 
Act  of  1976  (93  O.S.C.  $ 1794  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  tc  shew  that 
the  claim  has  net  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a conclusive  presumption  of  abandonment. 

LOV  Yokui.  62  IBLA  27  (Feb.  24,  1982) 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departnental  employees. 


66  IBLA  260  (Aug. 


17,  1982) 


Estoppel  will  not  lie  against  the  United  States 
where  there  is  no  evidence  of  an  affirmative  misrepre- 
sentation or  an  affirmative  concealment  of  a material 
fact  by  the  Government  and  the  party  asserting  the 
estoppel  cannot  claim  ignorance  of  the  true  facts 
because  the  facts  are  a natter  of  public  reccrd. 

Renewable  Energy.  Inc..  67  IBLA  304  (Sept.  30,  1982) 

89  I.C.  496 


Reliance  on  a Bureau  of  Land  Ranagement  pamphlet 
containing  erroneous  information  does  not  relieve  a 
claimant  of  an  unpatented  mining  claim  of  an  obliga- 
tion imposed  by  statute,  or  create  rights  not  autho- 
rized by  law,  or  relieve  the  claimant  of  the  conse- 
quences imposed  by  statute  for  failure  to  comply  with 
its  requirements. 

Blanche  «.  Peterson.  67  IBLA  388  (Oct.  8,  1982) 


BVIDB1CB 


GENERALLY 

Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Ranagement  Act  of  1976  (43  U.S.C.  « 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Javne  A.  HcHargue.  61  IBLA  163  (Jan.  25,  1982) 


, 62  IBLA  9 (Feb.  23,  1982) 

, 62  IBLA  224  (Bar.  10,  1982) 


Where  a pretestant  against  the  issuance  of  an  cil 
and  gas  lease  supports  his  allegations  that  the  lease 
offer  is  net  qualified  with  sufficient  evidence  tc 
warrant  further  inquiry  or  investigation  by  BIB,  the 
protest  should  not  be  summarily  dismissed  fer  failure 
of  the  protestant  to  make  positive  preof  of  his  allega- 
tions. Instead,  the  protest  should  be  adjudicated  cn 
its  merits  after  all  available  information  has  been 
developed. 

Patricia  C.  Alker.  62  IELA  150  (Par.  5,  1982) 


where,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  ether 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
tine  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Ecard  will 
not  decide  that  issue,  but  in  no  event  say  a lease  be 
granted  tlie  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

Lvnda  Bagiev  Coye.  65  IELA  340  (July  16,  1982) 


A cooperative  agreement  for  the  private  mainte- 
nance of  livestock  under  the  protection  of  the  wild 
Free-Roaming  florses  and  Eurros  Act  say  be  summarily 
canceled  by  the  Bureau  of  Land  Eanagenent  upon  geed  and 
sufficient  evidence  that  the  terms  of  the  agreement 
have  been  violated  by  depriving  the  animals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  them 
to  inhumane  treatment.  The  deteriorating  condition  cf 
the  animals  themselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  geed  and 
sufficient  evidence,  and  the  decision  to  cancel  will  be 
affirmed  in  the  absence  of  a showing  that  pursuasive 
countervailing  evidence  exists. 

Dennis  Turnitseed.  66  IELA  63  (July  29,  1982) 


BURDEN  CF  PROOF 

A mining  claimant  appealing  a ELB  decision 
declaring  bis  claims  abandoned  and  void  for  failure  tc 
file  annual  proof  of  assessment  work  has  the  burden  cf 
showing  that  he  bad  actually  filed  with  ELB  for  the 
year  in  question.  That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  cf 
public  officers  are  regular.  If  the  burden  of  preef  is 
not  carried,  the  presumptions  of  FLPHA  remain  operative. 


Sidney  0.  Smith.  62  IBLA  378  (Bar.  24,  1982) 

Thomas  G.  Bason  et  al. . 64  IBLA  104  (Bay  17,  1982) 


Bonald  R.  Atkins.  61  IBLA  364  (Feb.  16,  1982) 
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EVIDENCE — Continued 

BURDEN  OF  PROOF — Continued 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  cf 
grazing  privileges  nay  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shewn  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  shew 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Hanagement  v.  Wagon  Wheel  Banch.  Inc. , 
62  IBL A 55  (Feb.  25,  1982) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant’s  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Virginia  White.  62  IBLA  215  (Bar.  10,  1982) 

L.  L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 


The  Board  cannot  decide  cases  simply  on  evidence 
fro®  previous  unrelated  cases  showing  BLB's  fallibility. 
There  is  an  established  legal  presumption,  which  may  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.  That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLB’s  action  was  not  regular  in  a 
particular  instance.  If  such  a showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  his  case 
by  a preponderance  of  the  evidence. 

R.  C.  Wilcox.  63  IBLA  19  (Bar.  26,  1982) 


Where  the  current  fair  rental  value  cf  a cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

Homer  A.  Stroud  et  al. . 4 OH A 257  (Apr.  9,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLH 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLH  received  the  documents. 

D.  F.  Colson.  63  IBLA  221  (Apr.  15,  1982) 

Stanley  Sims.  64  IBLA  257  (June  2,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder’s  hands  free  from  any  rule.  Where  ELH 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  complete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 


EVILERCJ — Continued 

EUBDEN  CF  EBCOF — Continued 

documents  were  in  fact  timely  filed,  preponderance  cf 
the  evidence  decides  the  case.  Appellant  in  this  case 
has  carried  its  burden  of  proof  of  shewing  that  ELH 
most  prcbably  received  the  documents. 

Pennzcjl  Cc. , 64  I E I A 392  (June  17,  1982) 


There  is  an  established  legal  presuapticn,  which 
is  rebuttable,  that  cfficial  acts  of  public  officers 
are  regular.  Cn  the  other  hand,  there  is  the  pre- 
sumption that  mail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.  When  these  two  presumptions 
come  into  conflict  and  ELH  states  that  it  did  net 
receive  the  instrument,  the  burden  is  on  the  cne 
asserting  that  it  was  received  to  shew  that  it  was,  in 
fact,  received  timely  by  BLH.  Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  shewing  that  ELH 
received  the  documents. 

Betty  Smith.  64  IELA  395  (June  17,  1982) 

Utah  Calcium  Co..  Inc..  64  IBLA  402  (June  17,  1982) 
Harold  L.  Bicbaelson.  65  IBLA  6 (June  17,  1982) 


There  is  a legal  presumption,  which  is  retuttatle, 
that  official  acts  of  public  officers  are  regular, 
where  BLH  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

Howard  E . Thomtson.  65  IELA  79  (June  23,  1982) 


There  is  a legal  presumption,  which  is  rebut- 
table, that  cfficial  acts  of  public  officers  are 
regular.  Cn  the  other  hand,  there  is  a presumption 
that  mail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered,  when  these  two  presumptions  cose  intc 
conflict  and  ELH  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  one  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  ELH.  Appellant  in  this  case  has  net 
carried  his  burden  cf  proof  by  showing  that  SIB 
received  the  documents. 

Bdwjn  P.  Keegan.  Jr..  65  IBLA  114  (June  25,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.  On 
the  other  hand,  there  is  a presumption  that  mail  prep- 
erly  addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered. When  these  two  presumptions  come  into  conflict 
and  BLH  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  cne  asserting  that  it  was  received  tc 
show  that  it  was,  in  fact,  timely  received  by  ELH. 

Fawn  Rupp.  65  IELA  277  (July  12,  1982) 

Banuel  B.  Mrnandez,  65  IBLA  281  (July  12,  1982) 

Victor  Heusted.  66  IELA  31  (July  23,  1982) 

William  B.  Gaechter  et  al..  66  IBLA  230  (Aug.  16,  1982) 
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BTIDBNCE — Continued 

BORDEN  OF  PROOF — Continued 

In  appeal  relating  to  grazing  administration  is 
properly  disnissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFR  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Ban- 
ageaent.  Iapleaentation  of  the  Taylor  Grazing  Act  of 
1934  is  coaaitted  to  the  discretion  of  the  Secretary  of 
the  Interior.  A decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  conpliance  with  the  grazing  regu- 
lations. The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Buskin  Lines.  Jr.  v.  Bureau  of  Land  Management.  66  IBLA 
109  (Aug-  10,  1982) 


Where  the  Board  reaands  a Governaent  contest  for 
additional  evidence  needed  to  ascertain  whether  a 
■ineral  patent  applicant  has  aade  a discovery,  the 
burden  of  establishing  a prima  facie  case  is  properly 
assigned  to  the  Governaent. 

Pnited  States  v.  Pittsburgh  Pacific  Co..  68  IBLA  342 
(Bov.  22,  1982)  “ 89  I.C.  586 


When  the  Governaent  contests  the  aineral  character 
of  a 10-acre  portion  of  a placer  lining  claim,  it 
assuaes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a priaa  facie  case;  the  burden 
then  shifts  to  the  claiaant  to  overcome  that  showing  by 
a preponderance  of  the  evidence. 

Onited  States  v.  Cecil  Bell  et  al..  68  IBLA  367 
(Nov.  22,  19827“ 


There  is  a legal  presuaption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 

Where  one  disputes  the  accuracy  of  public  land  surveys 
aade  by  public  officials,  it  is  his  responsibility  to 
show  that  they  are,  in  fact,  incorrect.  Here  allega- 
tions that  the  surveys  say  be  incorrect  are  insuffi- 
cient to  rebut  the  presuaption. 

Robert  E.  Ehraan.  Jr..  69  IBLA  290  (Dec.  23,  1982) 


CREDIBILITY 

Where  a preponderance  of  the  evidence  does  not 
support  a finding  that  all  docuaents  necessary  to 
effectuate  a filing  under  sec.  314  of  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , were  tiaely  filed,  a decision  declaring  lining 
claias  abandoned  and  void  for  failure  to  file  tiaely 
the  required  docuaentation  will  be  affiraed. 

Jaaes  Heldaan.  65  IBLA  180  (June  29,  1982) 


Where  siaultaneous  oil  and  gas  lease  applicants 
assert  that  their  filings  included  sufficient  fees  and 
were  grouped  separately  from  another  group  of  filings 
with  insufficient  fees  that  was  transaitted  in  the 
saae  parcel,  but  fail  to  subait  sufficient  evidence  to 
prove  the  separate  grouping,  the  decision  of  the  ELM  to 
return  all  filings  because  of  insufficient  fees  will  be 
affiraed . 


EVIDENCE — Continued 

CREDIBILITY — Continued 

Where  a preponderance  of  the  evidence  supports  a 
finding  that  all  docuaents  necessary  to  effectuate  a 
filing  under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  U.S.C.  § 1744  (1976),  were 
timely  filed,  a decision  declaring  a mining  claia  aban- 
doned and  void  for  failure  to  file  timely  the  required 
docuaentation  will  be  vacated. 

S.  F.  Cook.  68  IBLA  176  (Nov.  5,  1982) 


PREPONDERANCE 

Where  the  Governaent  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery  of  a valuable  aineral 
deposit  price  tc  the  date  when  the  lands  embraced  by 
the  claia  were  withdrawn  from  aineral  location,  the 
claiaant,  as  proponent  of  the  rule,  has  the  ultiaate 
burden  of  proof.  The  Government  must  initially  present 
sufficient  evidence  to  establish  a prima  facie  case. 

The  burden  then  shifts  to  the  claiaant  to  show  by  a 
preponderance  of  credible  evidence  that  a discovery 
has  been  made  cn  the  claim. 

United  States  v.  Grcvenci  B.  Bontacert  et  al..  63  IELA 

35  (fiar.~307  1982) 


Where  the  Government  contests  mining  claims  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claims  were  withdrawn  from  aineral  location,  the 
claimant,  as  proponent  of  the  claims*  validity,  has  the 
ultimate  burden  of  proof.  The  Government  must  ini- 
tially present  sufficient  evidence  tc  establish  a prima 
facie  case.  The  burden  then  shifts  to  the  claiaant  tc 
show  by  a preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  cn  the  claias. 

Unccntradicted  evidence  of  absence  of  production 
from  mining  claims  over  a period  of  18  years  prior  tc 
the  withdrawal  of  the  area  from  mineral  location  is 
sufficient,  without  acre,  to  establish  a prima  facie 
case  of  invalidity  of  the  claim.  This  evidence  gives 
rise  to  a presuaption  that  the  aineral  on  the  claims 
could  not  have  been  profitably  marketed,  tut  claimants 
say  overcome  this  presumption  by  proving  that  they 
could  have  extracted  and  sold  the  mineral  at  a prefit 
prior  tc  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 
time.  Where  the  claimant  presents  cnly  uncertain, 
speculative,  and  conjectural  evidence  suggesting  that 
it  could  have  sold  the  aineral  at  a profit  if  certain 
conditions  had  prevailed  on  the  withdrawal  date,  it  has 
not  overcome  the  presumption  of  nonmarketability,  and 
the  claims  are  properly  declared  null  and  void. 

United  States  v.  Alaska  Limestone  Ccrp..  66  IELA  316 
"(Aug.  257  1982) 


FBESUBETICNS 

The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  tc  the 
contrary.  However,  where  appellant  fails  tc  present 
evidence  tc  establish  that  proof  of  annual  assessment 
work  was  filed  with  the  Bureau  of  Land  Banageaent,  then 
it  is  presumed  that  the  officials  prcperly  discharged 
their  duties. 

Herman  Eiltz.  61  IELA  113  (Jan.  6,  1982) 


Fred  L.  Engle  et  al. . 66  IBLA  94  (Aug.  4,  1982) 
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EVIDENCE— Cod  t i n u e d 

PRESUMPTIONS — Continued 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Although  at  coanon  law,  abandonment  cf  a Dining 
clain  can  be  established  only  by  evidence  demonstra- 
ting  that  it  was  the  clainant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  {93  U.S.C.  § 1744  {1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  bis  claim  may  not  be 
considered  in  such  cases. 

Jayne  A.  McHargue.  61  IBLA  163  (Jan.  25,  1982) 


A mining  claimant  appealing  a BLR  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  ELM  for  the 
year  in  question.  That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.  If  the  burden  cf  proof  is 
not  carried,  the  presumptions  of  FLPMA  remain  operative. 

Ronald  R.  Atkins.  61  IBLA  364  (Feb.  16,  1982) 


Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  4 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act’s  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Jim  H.  Koonce,  62  IBLA  9 (Feb.  23,  1982) 

Armin  P.  Kanzler.  62  IBLA  224  (Mar.  10,  1982) 

Sidney  0.  Smith.  62  IBLA  378  (Mar.  24,  1982) 

Thomas  G.  Mason  et  al. . 64  IBLA  104  (May  17,  1982) 

Vienna  Silver  Mines  Co..  Inc. . 67  IBLA  13 C (Sept.  16, 
1982) 

John  Heston.  68  IBLA  206  (Nov.  10,  1982) 

Melvin  Bradshaw.  68  IBLA  390  (Nov.  23,  1982) 


In  enacting  the  Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  4 1744  (1976))  Congress  specifi- 

cally placed  the  burden  on  the  claimant  tc  show  that 
the  claim  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a conclusive  presumption  of  abandonment. 

62  IBLA  27  (Feb.  24,  1982) 


EVIDENCE — Continued 

PRESUMPTIONS — Continued 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

Virginia  Hhite.  62  IBLA  215  (Mar.  10,  1982) 

l.  1.  Andersen.  69  IBLA  304  (Dec.  23,  1982) 


A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Diane  M.  Berndt.  Richard  W.  Hvers.  62  IBLA  288 
(Mar.  16,  1982) 

Gold  Reserve  Mining.  Inc..  63  IBLA  266  (Apr.  19,  1982) 

Don  C.  Tracy,  Gordon  C.  Tracy.  65  IBLA  160  (June  29, 
1982) 

Helena  Silver  Hines.  Inc..  65  IBLA  287  (July  13,  1982) 

David  G.  Still.  66  IBLA  35  (July  23,  1982) 

Alan  T.  Trees.  Janes  L.  Barnes.  66  IBLA  334  (Aug.  26, 
1982) 

Magma  Power  Co.  et  al..  68  IELA  201  (Bov.  10,  1982) 

Arden  F.  Griffith  et  al..  68  IBLA  295  (Nov.  19,  1982) 

James  A.  Huff,  Elizabeth  H.  Young.  69  IBLA  31  (Bcv.  26, 
1982) 

Fhil  E.  Parks.  69  IELA  48  (Nov.  29,  1982) 

Susan  S.  Simmons.  69  IBLA  84  (Ncv.  30,  1982) 

Dudley  L.  Davis.  69  IELA  127  (Dec.  8,  1982) 

Charles  k.  Shannon.  Buth  Kunkel.  69  IELA  300  (Dec.  23, 
1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  then  is  rebuttable  by  probative  evidence  tc  the 
contrary.  Hcwever,  an  affidavit  that  evidence  cf 
assessment  work  was  timely  filed  with  the  proper  ELM 
office  must  ordinarily  be  corroborated  by  ether  evi- 
dence to  establish  filing  where  there  is  no  evidence 
of  receipt  of  the  documents  in  the  file. 

George  Fauver.  62  IELA  399  (Mar.  25,  1982) 


There  is  a rebuttable  presumption  that  BLM  acts 
regularly  with  respect  to  allegedly  filed  mining  claim 
documents.  That  presumption  can  be  overcome  only  by  a 
showing  cf  substantial  evidence  tending  to  dispreve  the 
regularity  cf  ELM'S  action  in  the  particular  instance 
in  questicn;  upen  such  a showing,  the  Board  decides  the 
case  without  further  reference  to  the  presumpticn  and 
by  preponderance  of  the  evidence.  Hailing  a dccuient 
is  not  evidence  that  ELM  ever  received  it,  and  dees  net 
satisfy  the  recording  requirement  net  rebut  the  pre- 
sumption of  regularity. 

Robert  l.  Race  et  al..  63  IELA  1 (Mar.  25,  1982) 
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EVIDENCE — Continued 

PRESUMPTIONS — Continued 

The  Board  cannot  decide  cases  simply  on  evidence 
from  previous  unrelated  cases  showing  BLM's  fallibility. 
There  is  an  established  legal  presumption,  which  may  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.  That  pre- 
sumption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLM's  action  was  not  regular  in  a 
particular  instance.  If  such  a showing  is  made,  the 
Board  decides  the  case  without  further  reference  to 
the  presumption,  and  the  appellant  must  prove  his  case 
by  a preponderance  of  the  evidence. 

B.  C.  Hjlcox,  63  IBLA  19  (Mar.  26,  1982) 


EVIDENCE — Continued 

PBESUBPTIC  NS— Continued 

Utah  Calcium  Co..  Inc..  64  IBLA  402  (June  17,  1S82) 
Harold  L.  Bichaelson.  65  IELA  6 (June  17,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  cf  public  officers  are  regular. 

Hhere  BLH  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

Howard  E.  Thompson.  65  IELA  79  (June  23,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Hhere  BLH 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  his  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  show- 
ing incontrovertibly  that  BLM  received  the  documents. 

D.  F.  Colson.  63  IBLA  221  (Apr.  15,  1982) 

Stanley  Sims.  64  IBLA  257  (June  2,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  cf  public  officers  are  regular.  Cn 
the  ether  hand,  there  is  a presumption  that  nail  prep- 
erly  addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered. Rben  these  two  presumptions  come  into  conflict 
and  ELH  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  tc 
show  that  it  was,  in  fact,  timely  received  by  ELB. 

Banuel  B , Hernandez.  65  IELA  281  (July  12,  1982) 

Victor  Heqsted.  66  IELA  31  (July  23,  1982) 

William  B.  Gaechter  et  al..  66  IBLA  230  (Aug.  16,  1982) 


The  presumption  of  regularity  which  supports  the 
official  acts  of  public  officers  in  the  discharge  of 
their  duties  must,  for  reasons  of  public  policy  and 
under  burden  of  proof  analysis,  be  accorded  priority 
over  the  presumption  that  documents  properly  mailed  are 
duly  delivered.  Thus,  when  Government  files  do  not 
indicate  that  a document  was  received,  an  appellant 
must  show  not  merely  that  the  document  was  properly 
transmitted,  but  that  it  was,  in  fact,  actually 
received. 


The  legal  presumpticn  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  tc  the 
contrary.  Hcwever,  affidavits  which  serve  only  tc 
declare  the  affiants'  assumption,  surmise,  cr  deduc- 
tion that  such  documents  must  have  been  included  in  an 
envelope  received  by  ELM  are  inadequate  tc  overcome  the 
presumption  where  there  is  no  direct  evidence  tc  estab- 
lish that  the  documents  were  actually  transmitted  by 
the  sender  and  BLH  personnel  disclaim  receiving  then. 


Daniel  D.  Hvles.  64  IBLA  339  (June  10,  1982) 


65  IBLA  340 


(July  16,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Hhere  BLM 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  complete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
documents  were  in  fact  timely  filed,  preponderance  of 
the  evidence  decides  the  case.  Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  BLH 
most  probably  received  the  documents. 

Pennzoil  Co..  64  IBLA  392  (June  17,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  On  the  other  hand,  there  is  the  pre- 
sumption that  mail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.  Hhen  these  two  presumptions 
come  into  conflict  and  BLH  states  that  it  did  not 
receive  the  instrument,  the  burden  is  on  the  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  BLH.  Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  showing  that  BLM 
received  the  documents. 


Hhere  a regulation  requires  that  an  oil  and  gas 
lease  application  be  accompanied  by  a separate  state- 
ment, appellant's  sere  allegation  that  the  statement 
was  submitted  is  insufficient  to  prove  such  an  asser- 
tion without  corroboration.  A presumption  of  regu- 
larity supports  the  official  acts  of  public  officers 
and,  absent  clear  evidence  to  the  contrary,  it  will  be 
presumed  that  they  have  properly  discharged  their 
official  duties. 

Janet  Thompson.  65  IBLA  383  (July  20,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net  lost 
or  misplaced  legally  significant  documents  filed  with 
then  is  rebuttable  by  probative  evidence  to  the  con- 
trary. However,  the  presunption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.  Bather,  ELM's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  a instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received  by 
the  proper  ELH  office. 

Glenn  H.  Gallagher.  66  IBLA  49  (July  27,  1982) 


Betty  Smith.  64  IBLA  395  (June  17,  1982) 
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Where  a simultaneously  filed  oil  and  gas  lease 
application  was  rejected  because  BLH  asserts  that  the 
applicant's  filing  service  failed  to  provide  a list  of 
names  and  addresses  of  participating  applicants  for 
whom  it  served  as  agent,  as  required  by  43  CFR 
3102.2-6(a)  (1981),  the  legal  presumption  of  regularity 

which  supports  the  official  acts  of  Government  officers 
will  be  treated  as  rebutted  upon  presentation  of  suffi- 
cient evidence  to  show  that  the  list  probably  was 
received  by  BLH. 

Elizabeth  D.  Anne.  66  IBLA  126  (Aug.  10,  1982) 


Where  a regulation  requires  that  an  oil  and  gas 
lease  offer  be  accompanied  by  a separate  statement,  and 
appellant's  offer  is  rejected  for  noncompliance  there- 
with, appellant's  showing  that  he  has  made  it  a past 
business  practice  to  comply  with  the  regulation  in 
other  instances  must  be  regarded  as  evidence  tending 
to  support  his  assertion  that  he  submitted  the  state- 
ment in  this  instance.  However,  such  evidence,  while 
cognizable,  is  insufficient  to  prove  such  an  assertion 
without  corroboration.  A presumption  of  regularity 
supports  the  official  acts  of  public  officers  and, 
absent  clear  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  they  have  properly  discharged  their  official 
duties. 

Harold  E.  Wilson.  67  IBLA  21  (Sept.  3,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  A copy  of  a letter  addressed  to  BLM  pro- 
viding the  required  information  coupled  with  a return 
receipt  card  showing  receipt  thereof  will  rebut  the 
inference  of  nonreceipt  arising  from  the  absence  of 
the  document  from  the  file. 

Philip  Scaturro.  68  IBLA  8 (Oct.  18,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  an  affidavit  that  a lease  rental 
check  was  enclosed  in  the  same  envelope  together  with 
other  documents  that  were  received  by  BLH  must  be 
corroborated  by  other  evidence  to  establish  filing 
where  there  is  no  evidence  of  receipt  of  the  payment 
in  the  file. 

R.  E.  Frasch.  69  IBLA  66  (Nov.  30,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 

Where  one  disputes  the  accuracy  of  public  land  surveys 
made  by  public  officials,  it  is  his  responsibility  to 
show  that  they  are,  in  fact,  incorrect.  Here  allega- 
tions that  the  surveys  may  be  incorrect  are  insuffi- 
cient to  rebut  the  presumption. 

Robert  E.  Bhrman,  Jr.,  69  IBLA  290  (Dec.  23,  1982) 


PRIHA  FACIE  CASE 

Where  the  Government  contests  a mining  claim  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  rule,  has  the  ultimate 


EVIDENCE — Continued 

PRIHA  FACIE  CASE — Continued 

burden  of  proof.  The  Government  must  initially  present 
sufficient  evidence  to  establish  a prima  facie  case. 

The  burden  then  shifts  to  the  claimant  to  show  by  a 
preponderance  of  credible  evidence  that  a discovery 
has  been  made  on  the  claim. 

Pnited  States  v.  Grovenor  B.  Hontanert  et  al..  €3  IELA 
35  (Bar.  3C.  1982) 


Where  the  Government  contests  mining  claims  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claims  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  claims'  validity,  has  the 
ultimate  burden  of  proof.  The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a prima 
facie  case.  The  burden  then  shifts  to  the  claimant  tc 
show  by  a preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claims. 

Uncontradicted  evidence  of  absence  of  prcducticn 
from  mining  claims  over  a period  of  18  years  prior  tc 
the  withdrawal  of  the  area  from  mineral  locaticn  is 
sufficient,  without  mere,  to  establish  a prima  facie 
case  of  invalidity  of  the  claim.  This  evidence  gives 
rise  to  a presumption  that  the  mineral  on  the  claims 
could  not  have  been  profitably  marketed,  but  claimants 
may  overcome  this  presumption  by  proving  that  they 
could  have  extracted  and  sold  the  mineral  at  a prefit 
prior  tc  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 
time,  where  the  claimant  presents  only  uncertain, 
speculative,  and  conjectural  evidence  suggesting  that 
it  could  have  sold  the  mineral  at  a profit  if  certain 
conditions  bad  prevailed  on  the  withdrawal  date,  it  has 
not  overcome  the  presumption  of  nonmarketability,  and 
the  claims  are  properly  declared  null  and  void. 

United  States  v.  Alaska  Limestone  Corp..  66  IELA  316 
(Aug.  25,  1962) 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  cf 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a preponderance  of  the  evi- 
dence. However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  cf  lack  cf 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

United  States  v.  Weber  oil  Co.  et  al..  68  IEL1  37 
(Oct.  21.  1982)  89  I.D.  538 


SUFFICIENCY 

The  legal  presumption  that  administrative  effi- 
cials  have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  then  is  rebuttable  by  probative  evidence  tc  the 
contrary.  Hcwever,  where  appellant  fails  tc  present 
evidence  to  establish  that  proof  of  annual  assessment 
work  was  filed  with  the  Bureau  of  Land  Hanagement,  then 
it  is  presumed  that  the  officials  properly  discharged 
their  duties. 

Herman  Biltz.  61  IBLA  113  (Jan.  6,  1982) 
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A presunption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties. 

Javne  A.  HcHaruue.  61  IBLA  163  (Jan.  25,  1982) 

Diane  H.  Berndt.  Bichard  H.  Brers.  62  IBLA  288 
(Bar.  16,  1982) 

Gold  deserve  Mining.  Inc..  63  IBLA  266  (Apr.  19,  1982) 

Don  C.  Tracy.  Gordon  C.  Tracy.  65  IBLA  160  (June  29, 
1982) 

Helena  Silver  Hines.  Inc..  65  IBLA  287  (July  13,  1982) 

David  G.  Still.  66  IBLA  35  (July  23,  1982) 

Alan  T.  Trees.  Janes  L.  Barnes.  66  IBLA  334  (Aug.  26, 
1982) 

Hauna  Power  Co.  et  al. . 68  IBLA  201  (Nov.  10,  1982) 

Arden  F.  Griffith  et  al..  68  IBLA  295  (Nov.  19,  1982) 

Jaaes  A.  Huff.  Elizabeth  H.  Young.  69  IBLA  31  (Nov.  26, 
1982) 

Phil  E.  paries.  69  IBLA  48  (Nov.  29,  1982) 

Susan  S.  Simmons.  69  IBLA  84  (Nov.  30,  1982) 

Dudley  L.  Davis.  69  IBLA  127  (Dec.  8,  1982) 

Charles  H.  Shannon.  Ruth  Nunkel.  69  IBLA  300  (Dec.  23, 
1982) 


A presunption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  to 
the  contrary,  it  will  be  presused  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  bare  assertion  that  proof  of  labor  was 
finely  filed  is  insufficient  to  rebut  the  presunption. 

Virginia  White.  62  IBLA  215  (Bar.  10,  1982) 

L.  L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 


The  legal  presunption  that  ad ninistrati ve  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  nisplaced  legally  significant  documents  filed 
with  then  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  an  affidavit  that  evidence  of 
assessnent  work  was  finely  filed  with  the  proper  BLB 
office  nust  ordinarily  be  corroborated  by  other  evi- 
dence to  establish  filing  where  there  is  no  evidence 
of  receipt  of  the  docunents  in  the  file. 

George  Fauver.  62  IBLA  399  (Bar.  25,  1982) 


The  Board  cannot  decide  cases  sinply  on  evidence 
fron  previous  unrelated  cases  showing  BLfl's  fallibility. 
There  is  an  established  legal  presunption,  which  nay  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.  That  pre- 
sunption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLH's  action  was  not  regular  in  a 
particular  instance.  If  such  a showing  is  Bade,  the 
Board  decides  the  case  without  further  reference  to 
the  presunption,  and  the  appellant  nust  prove  his  case 
by  a preponderance  of  the  evidence. 

B.  C.  Wilcox.  63  IBLA  19  (Bar.  26,  1982) 


EVIDENCE— Continued 

S0FFICIBNCY — Continued 

There  is  an  established  legal  presunption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presunption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  fron  any  rule.  Where  ELB 
has  declared  appellant's  nining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  finely,  and 
appellant  adduces  evidence  in  support  of  his  ccntenticn 
that  the  docunents  sere  in  fact  finely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  procf  by  shew- 
ing incontrovertibly  that  BLB  received  the  documents. 

D.  F.  Colson.  63  IELA  221  (Apr.  15.  1982) 

Stanley  Sins.  64  IBLA  257  (June  2,  1982) 


There  is  an  established  legal  presunption,  which 
is  rebuttable,  that  cfficial  acts  of  public  officers 
are  regular.  Eut  the  presunption  is  overcome  if  ccn- 
trary  evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  fron  any  rule.  Where  ELB 
has  rejected  oil  and  gas  lease  applications  because  of 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  conplete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
docunents  were  in  fact  tiaely  filed,  preponderance  cf 
the  evidence  decides  the  case.  Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  ELB 
aost  probably  received  the  documents. 

Pennzoj.1  Co..  64  IBLA  392  (June  17,  1982) 


There  is  an  established  legal  presumpticn,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  Cn  the  other  hand,  there  is  the  pre- 
sunption that  nail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.  When  these  two  presumptions 
cone  into  conflict  and  ELB  states  that  it  did  net 
receive  the  instrunent,  the  burden  is  on  the  cne 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  ELB.  Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  shewing  that  ELB 
received  the  docunents. 

Betty  Snjth.  64  IELA  395  (June  17,  1982) 
fibab_Calcium_Coix_Jnc.,  64  IBLA  402  (June  17,  1 S 8 2 ) 
Harold  L.  Bichaelson.  65  IELA  6 (June  17,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  cf  public  officers  are  regular. 

Where  BLB  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

Howard  E.  Thcntson.  65  IBLA  79  (June  23,  1982) 


There  is  a legal  presumption,  which  is  rebut- 
table, that  cfficial  acts  of  public  officers  are 
regular.  Cn  the  other  hand,  there  is  a presumpticn 
that  nail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered.  When  these  two  presumptions  ccme  intc 
conflict  and  ELB  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  cne  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  ELB.  Appellant  in  this  case  has  net 
carried  his  burden  cf  proof  by  showing  that  BLF 
received  the  documents. 


MiU  n--Lt_.il  ejaj^Jr^ . 


65  IELA  114  (June  25,  1982) 
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There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.  On 
the  other  hand,  there  is  a presumption  that  mail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered. When  these  two  presumptions  come  into  conflict 
and  BLH  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  timely  received  by  BLH. 

Fawn  Rupp.  65  IBLA  277  (July  12,  1982) 

Hanuel  R . Hernandez.  65  IBLA  281  (July  12,  1982) 

VjLctor  Heqsted.  66  IBLA  31  (July  23,  1982) 

William  B.  Gaechter  et  al..  66  IBLA  230  (Aug.  16,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  not 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  affidavits  which  serve  only  to 
declare  the  affiants*  assumption,  surmise,  or  deduc- 
tion that  such  documents  must  have  been  included  in  an 
envelope  received  by  BLH  are  inadequate  to  overcome  the 
presumption  where  there  is  no  direct  evidence  to  estab- 
lish that  the  documents  were  actually  transmitted  by 
the  sender  and  BLH  personnel  disclaim  receiving  them. 

liMd_Maley_£oye , 65  IBLA  340  (July  16,  1982) 


Where  a regulation  requires  that  an  oil  and  gas 
lease  application  be  accompanied  by  a separate  state- 
ment, appellant's  mere  allegation  that  the  statement 
was  submitted  is  insufficient  to  prove  such  an  asser- 
tion without  corroboration.  A presumption  of  regu- 
larity supports  the  official  acts  of  public  officers 
and,  absent  clear  evidence  to  the  contrary,  it  will  be 
presumed  that  they  have  properly  discharged  their 
official  duties. 

Janet  Thompson,  65  IBLA  383  (July  20,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net  lost 
or  misplaced  legally  significant  documents  filed  with 
them  is  rebuttable  by  probative  evidence  to  the  con- 
trary. However,  the  presumption  is  not  overcome  merely 
by  the  submission  of  an  affidavit  that  the  document  was 
mailed.  Bather,  BLH's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  a instrument  is  not  "filed"  by  depositing  it  in  the 
mail,  but  only  when  it  is  delivered  to  and  received  by 
the  proper  BLH  office. 

Glenn  M.  Gallagher.  66  IBLA  49  (July  27.  1982) 


A cooperative  agreement  for  the  private  mainte- 
nance of  livestock  under  the  protection  of  the  Wild 
Free-Roaming  Horses  and  Burros  Act  may  be  summarily 
canceled  by  the  Bureau  of  Land  Management  upon  good  and 
sufficient  evidence  that  the  terms  of  the  agreement 
have  been  violated  by  depriving  the  animals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  them 
to  inhumane  treatment.  The  deteriorating  condition  of 
the  animals  themselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  good  and 
sufficient  evidence,  and  the  decision  to  cancel  will  be 
affirmed  in  the  absence  of  a showing  that  pur suasi ve 
countervailing  evidence  exists. 

£ Turnip see d , 66  IBLA  63  (July  29,  1982) 


EVIDEBCB — Continued 

SUFFICIENCY — Continued 

Where  a regulation  requires  that  an  oil  and  gas 
lease  offer  be  accompanied  by  a separate  statement,  and 
appellant's  effer  is  rejected  for  noncompliance  there- 
with, appellant's  showing  that  he  has  made  it  a past 
business  practice  tc  comply  with  the  regulation  in 
other  instances  must  be  regarded  as  evidence  tending 
to  support  his  assertion  that  he  submitted  the  state- 
ment in  this  instance.  However,  such  evidence,  while 
cognizable,  is  insufficient  to  prove  such  an  assertion 
without  corroboration.  A presumption  of  regularity 
supports  the  official  acts  of  public  officers  and, 
absent  clear  evidence  to  the  contrary,  it  will  be  pre- 
sumed that  they  have  properly  discharged  their  official 
duties. 

Harold  E.  Wilson.  67  IELA  21  (Sept.  3,  1982) 


Where  substantial  evidence  of  record  supports 
BLH's  rejection  of  a lease  application  on  the  basis  of 
its  finding  that  another  party  holds  an  undisclosed 
interest  therein,  the  mere  denial  of  that  fact  by  the 
applicant  is  insufficient  to  overturn  the  decision  on 
appeal. 

Audrey  Jean  Boston.  67  IBLA  117  (Sept.  16,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  tc  the 
contrary.  A copy  cf  a letter  addressed  to  BLH  pro- 
viding the  required  information  coupled  with  a return 
receipt  card  showing  receipt  thereof  will  rebut  the 
inference  of  nonreceipt  arising  from  the  absence  cf 
the  document  from  the  file. 

Philip  Scaturro.  68  IBLA  8 (Oct.  18,  1982) 


Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  mineral  cf 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  tc  that  end.  A 
finding  that  land  is  mineral  in  character  nay  be  based 
wholly  on  inferential  evidence. 

United  States  v.  Cecil  Bell  et  al..  68  IBLA  367 
(Nov.  22,  1982) 


FEDERAL  EHPLCY BBS  AND  OFFICERS 
(See  also  Administrative  Authority,  claims  Against  the 
United  States,  Officers  6 Employees — if  included  in 
this  Index.) 

GENERALLY 

An  upward  amenity  adjustment  of  2 percent  tc 
basic  rental  rate  is  correctly  calculated  in  accordance 
with  the  economically  homogeneous  area  survey  method, 

I HP  R 114-52.303  (b) , when  the  number  of  amenities  pres- 
ent for  Govei nnent-f urnished  quarters  is  one  more  than 
the  average  number  cf  amenities  present  in  the  private 
rental  survey  cf  comparable  private  bousing  in  an  eco- 
nomically homogeneous  area  in  which  the  Government 
rental  quarters  are  located. 

Appeal  of  Barv  T.  Foss.  5 OHA  15  (Sept.  30,  1982) 


FEDERAL  EMPLOYEES  ASP  OFFICEBS — C ontinued 
GENERALLY — Continued 

Where  a 7 percent  limitation  on  increases  in  net 
basic  rental  rates  was  not  applied  to  the  rate  previous 
to  the  one  resulting  from  a survey  of  an  economically 
hoaogeneous  area,  the  case  Hill  be  remanded  for  a 
determination  of  what  amount  should  be  credited  to  the 
employee  for  overpayment  of  rates  in  accordance  with 
41  CFR  114-52.602  {a) 3. 

Where  the  record  contains  unreconciled  allegations 
concerning  facts  necessary  for  the  determination  of  the 
proper  monthly  basic  rental  rate,  the  case  will  be 
remanded  for  findings  of  fact. 

Where  improper  guidelines  were  used  to  calculate 
the  amenity  adjustment  for  a particular  quarters  unit, 
and  application  of  the  correct  standards  to  the  record 
indicates  that  the  contested  amenities  did  not  exist 
for  that  unit,  the  case  will  be  remanded  for  a determi- 
nation of  the  amenity  adjustment  in  accordance  with  the 
correct  standards. 

The  Consumer  Price  Index  adjustment  is  correctly 
applied  against  an  employee's  biweekly  rental  payroll 
deduction. 

Anneal  of  Robert  W.  Jones.  5 OHA  21  (Oct.  12,  1982) 


The  7 percent  limitation  on  rental  rate  increases 
imposed  by  Secretary  Andrus  to  rental  increases  effec- 
tive after  Dec.  13,  1978,  was  properly  restricted  by 
implementing  instructions  of  the  Deputy  Assistant 
Secretary — Policy,  Budget,  and  Administration,  to 
increases  in  the  "net  basic  rental  rate"  and  did  not 
apply  to  any  passthrough  charge  collected  by  the 
Government  for  utilities,  furnishings,  or  related 
services  that  by  law  must  reflect  prevailing  community 
rates. 

There  is  no  duplicative  charge  for  furnishings 
where  the  monthly  basic  rental  rate  is  calculated  after 
deducting  standard  amounts  for  these  items. 

Tuba  City  Hogging  Appeals  Ass'n.  5 oha  33  (Oct.  12, 
1982) 


When  appealing  tenants  fail  to  show  that  there  was 
anything  improper  or  contrary  to  stated  policy  about 
the  compilation  of  data  for  and  the  conclusions  of  the 
Regional  Survey  of  an  Economically  Homogeneous  Area 
affecting  the  tenants'  rentals,  in  particular  with 
respect  to  exclusion  of  rental  figures  from  certain 
communities  in  the  area,  the  correct  square  footage 
used  for  tenants'  quarters,  additional  charges  for 
quarters'  features  not  otherwise  reflected  in  the 
survey's  figures  for  comparable  rentals,  and  incorrect 
deductions  for  lack  of  amenities,  then  the  tenants  nay 
have  no  relief  based  only  on  the  allegation  of  faults 
in  the  survey. 

Where  the  relevant  statements  of  law  and  policy 
require  an  annual  adjustment  in  rentals  for  Government- 
furnished  quarters  according  to  a Consumer  Price  Index 
factor,  there  is  no  error  when  the  Government  increases 
rentals  based  upon  that  factor. 

The  deduction  fron  rental  for  excessive  heating 
costs  is  not  constituted  so  as  to  provide  a disincentive 
to  conserve  utility  commodities;  any  successful  conser- 
vation effort  results  in  the  loss  of  some  portion  of  the 
excessive  heating  costs  deduction  but  it  also  results  in 
a higher  out-of-pocket  savings,  thus  normally  creating 
a net  savings. 

The  deduction  from  rentals  for  unusual  transporta- 
tion costs  is  a creation  of  law;  the  Govenment  has  no 


FEDERAL  EBPLCYEES  AND  OFFICERS — Con t i n u e d 
GENERALLY — Continued 

authority  to  set  a deduction  amount  other  that  that 
prescribed  by  the  relevant  legal  authority  even  though 
that  authority  has  decreased  over  the  years  the  amount 
allowable  for  the  same  distance  of  isolation. 

A proper  measure  of  the  appropriateness  cf  a 
rental  charge  is  that  it  be  set  sc  as  to  create  nc 
barrier  to  the  recruitment  or  retention  of  employees; 
nevertheless,  that  principle  is  merely  a yardstick 
against  which  to  measure  whether  the  Government  it 
setting  rents  has  adhered  to  the  principle  cf  com- 
parability and,  in  the  absence  of  proof  that  such  a 
harrier  has  been  created  while  rentals  otherwise  appear 
to  be  comparable,  appellants  may  obtain  nc  relief  cn 
the  mere  allegation  cf  the  creation  of  such  a harrier. 

The  Government  reaps  nc  "profit,"  as  the  authori- 
ties understand  that  term,  when  it  charges  a quarters 
rental  which  is  otherwise  comparable  to  the  private 
housing  market. 

Appeal  of  Jan  Perschon  et  al..  5 CHA  65  (tec.  21,  1982) 


AUTHORITY  TC  BIHE  GCVBBNHENT 

Bquitahle  estoppel  against  the  Government  will  net 
lie  where  there  has  been  no  affirmative  misconduct  by 
an  authorized  agent  or  officer  resulting  in  a misrepre- 
sentation of  material  fact  upon  which  a person  was  led 
to  rely  to  his  or  her  ultimate  detriment. 

Arpee  Jones  et  al..  61  IELA  149  (Jan.  18,  1982) 


Reliance  on  erroneous  or  incomplete  information 
provided  by  Federal  employees  cannot  create  any  rights 
not  authorized  by  law. 

Robert  Wright.  61  IELA  158  (Jan.  20,  1982) 

Pale  I.  Patches.  Guv  w.  Patchen.  61  IELA  185  (Jan.  26, 
1982) 

William  J.  BcGratfa.  62  IBLA  110  (Bar.  2,  1982) 

Flovd  E.  Benton.  62  IBLA  243  (Bar.  15,  1982) 


The  Department  is  not  estopped  fron  rejecting  an 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
relied  on  the  acceptance  by  employees  in  a ELM  state 
office  of  a plan  designed  by  the  offeror  to  remove  a 
fatal  defect  in  the  effer,  where  the  offeror  had  beth 
constructive  and  actual  knowledge  that  the  ELB  state 
office  employees  are  subordinate  personnel  and  that 
their  decisicns  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

Gordon  J.  Lindsay,  Besource  Service  Co.,  Inc..  64  IELA 
279  (June  4,  1982) 


Reliance  cn  erroneous  information  provided  by  a 
Bureau  of  Land  Management  employee  cannot  relieve  the 
owner  of  an  unpatected  Dining  claim  of  an  obligation 
imposed  by  statute,  or  create  rights  not  authorized 
by  law,  or  relieve  the  claimant  of  the  consequences 
imposed  by  statute  for  failure  to  comply  with  its 
requirements. 

Madison  D.  lecke  et  al..  65  IBLA  122  (June  25,  1982) 
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FEDERAL  EMPLOYEES  AND  OFFICERS — Continued 
AUTHORITY  TO  BIND  GOVERNMENT — Continued 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.  Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larry  E.  Clark.  66  IBLA  23  (July  23,  1982) 


The  erroneous  opinion  or  information  of  a Federal 
officer,  agent  or  employee  cannot  operate  to  vest  any 
right  not  authorized  by  law. 

George  L . Hawkins,  Wallace  G.  Heath.  66  IELA  390 
(Aug.  31,  1982) 


An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheia  Petroleum  Co. , 67  IBLA  38  (Sept.  8,  1982) 


FEDERAL  LAME  POLICY  AND  MANAGEMENT  ACT  CF  1?76 — C cntinued 
GENERALLY — Continued 

Where  lands  are  withdrawn  by  public  land  crder 
within  the  jurisdiction  of  the  Bureau  of  Land  Manage- 
ment, such  lands  are  net  formally  under  the  administra- 
tion of  the  Cepartoent  of  Transportation,  and  93  C.S.C. 
ft  1714  (i)  (1976)  does  net  apply  to  require  the  ccnsent 

of  the  Secretary  of  Transportation  to  conveyance  cf 
such  land  to  a Native  corporation  by  the  Bureau  of  Land 
Management  under  ANCSA. 

The  Secretary's  power  to  delegate  his  withdrawal 
authority  is  limited  by  43  O.S.C.  ft  1714(a)  (1976)* 

Where  lands  under  withdrawal  for  other  purposes  are 
withdrawn  fer  Native  selection  by  ft  11(a)(1)  cf  ABCSA, 
subject  to  5 3 (e)  of  the  Act,  such  withdrawal  is  man- 
dated by  Congress  and  authority  to  revoke  the  previous 
withdrawal,  as  between  the  Secretary  and  the  Eureau  cf 
Land  Management,  is  net  in  issue. 

Alaska  Bajlroad.  7 ANCAE  8 (Mar.  26,  1982)  89  I.E.  118 


Ultimate  control  of  the  disposition  of  public 
lands  and  resources  belongs  to  Congress,  and  the 
responsibility  of  the  Interior  Eepartment  is  tc 
administer  them  in  accordance  with  the  dictates  of  the 
legislative  branch.  The  Board  is  obliged  to  affirm 
BLB's  declaration  of  mining  claim  abandonment  and 
voidance,  irrespective  of  appellant's  argument  that 
such  result  is  contrary  to  other  policies  legislated  by 
Congress,  where  appellant  has  not  complied  with  the 
clear  requirements  of  the  FLPBA  recordation  provision. 

R.  C.  Wilcox.  63  IBLA  19  (Bar.  26,  1982) 


Where  the  current  fair  rental  value  of  a cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

Homer  A.  Stroud  et  al..  4 OBA  257  (Apr.  9,  1982) 


Reliance  on  a Bureau  of  Land  Management  pamphlet 
containing  erroneous  information  does  not  relieve  a 
claimant  of  an  unpatented  mining  claim  of  an  obliga- 
tion imposed  by  statute,  or  create  rights  not  autho- 
rized by  law,  or  relieve  the  claimant  of  the  conse- 
quences imposed  by  statute  for  failure  to  comply  with 
its  requirements. 

Blanche  U.  Peterson,  67  IBLA  388  (Oct.  8,  1982) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 
(See  also  Hearings — if  included  in  this  Index.) 

GENERALLY 

With  respect  to  the  management  of  timber  resources 
subject  to  the  Act  of  Aug.  28,  1937,  which  relates  to 
Oregon  and  California  Railroad  and  Reconveyed  Coos  Eay 
Grant  Lands,  any  conflict  or  inconsistency  between  that 
Act  and  the  Federal  Land  Policy  and  Management  Act  of 
1976  must  be  resolved  in  accordance  with  the  former. 
However,  where  no  relevant  conflict  is  shown,  FLPMA's 
definition  of  "sustained  yield"  will  apply  tc  both 
statutes. 

A.C.O.T.S..  61  IBLA  166  (Jan.  25,  1982) 


The  Department's  mining  claim  filing  rcgulaticn 
providing  for  filing  of  information  by  owners  of  unpat- 
ented mining  claims  on  public  domain,  and  providing 
consequences  for  failing  to  file,  does  not  violate  any 
provision  of  the  Federal  Land  Policy  and  Banageient  Act 
of  1976,  43  O.S.C.  ft  1744  (1976). 

Francis  Skaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


The  standard  of  review  in  the  case  of  a right-of- 
way  application  for  a water  diversion  project  is 
whether  the  decision  demonstrates  a reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.  A decision  to  reject  such  an  application 
will  be  affirmed  where  there  is  insufficient  basis  in 
the  record  to  disturb  it. 
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66  IELA  222  (Aug.  16, 


ASSBSSBBNT  WOBK 

Sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  O.S.C.  ft  1744(a)  (1976),  requires 

owners  of  unpatented  mining  claims  located  on  or  before 
Cct.  21,  1976,  to  file  evidence  of  assessaent  werk  cr 
notice  of  intention  to  hold  such  claims  with  ELB  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a mining  claim  is  conclu- 
sively presuied  abandoned  in  the  absence  of  the 
required  filings.  The  requirement  of  filing  by  Dec.  30 
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of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLH  of  such  evidence  or  notice  of  intention. 
Bhere  the  statutory  filing  requirenents  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLH  in  1977,  as  required  by  regulation 
at  43  CFH  3833.2-1  (a),  is  properly  treated  as  a curable 
deficiency.  Where  the  claimant  has  subaitted  this  evi- 
dence on  appeal,  he  has  cured  this  deficiency. 

Med  V.  Scott.  Jr..  61  IBLA  109  (dan.  4,  1982) 


Hhere  the  owner  of  an  unpatented  aining  claia  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessnent  work  or  notice  of  intention  to  hold  the 
claia  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

Heraan  Piltr.  61  IBLA  113  (dan.  6,  1982) 


Hhile  res  judicata  and  collateral  estoppel  nay  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  eaployed  where  the  effect 
would  be  to  impair  the  correctness  and  consistency  of 
the  Board's  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy.  Hhere  the  Eoard  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a BLH  decision  for  invalidating  appellants' 
aining  claims  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants'  claims  from  a subsequent  BLH 
decision  of  invalidity  grounded  on  a correct  statesent 
of  appellants'  violation  of  the  recording  laws. 

Hellie  McLaughlin.  General  Electric  Co..  61  IBLA  347 
(Feb.  11,  1982)* 


The  failure  of  a holder  of  a aillsite  claim  which 
has  been  properly  recorded  under  43  U.S.C.  § 1744(b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  aillsite  is  a curable  defect  and  the  aillsite  may 
not  be  deemed  to  have  been  abandoned  absent  a failure 
to  comply  with  a notice  of  deficiency. 

Otav  Mining  go, . 62  IBLA  166  (Bar.  8,  1982) 


Proof  of  labor  or  notice  of  intention  to  hold 
a lining  claia  must  be  filed  with  BLH  each  calendar 
year,  on  or  after  Jan.  1 and  on  or  before  Dec.  30. 

The  requisite  filing  of  either  of  those  dccuaents  for 
calendar  year  1980  was  not  accomplished  by  appellant's 
filing  a labor  affidavit  in  Oct.  1979  for  the  1980 
assessaent  year,  and  the  BLH  decision  declaring  the 
affected  aining  claims  abandoned  and  void  must  be 
affirmed.  The  failure  to  file  timely  these  documents 
is  not  curable  after  the  filing  deadline. 

Erickson  Placers.  lac..  63  IBLA  60  (Har.  30,  1982) 


Sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  $ 1744(a)  (1976),  requires 

owners  of  unpatented  mining  claims  located  cn  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  BLH  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a mining  claim  is  conclu- 
sively presuaed  abandoned  in  the  absence  of  the 
required  filings.  The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLH  of  such  evidence  or  notice  of  intention. 
Bhere  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLH  in  1977,  as  required  by  regulation 
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at  43  CFB  3833-2-1  (a),  is  properly  treated  as  a curable 
deficiency  cf  which  the  owner  is  entitled  tc  nctice  and 
an  opportunity  to  rectify  prior  to  a decision  finding 
the  claia  abandoned  and  void. 

Benrv  Seibel.  Clara  Seibel.  63  IBLA  77  (Bar.  30,  1982) 
Jack  I.  Settler.  68  IBLA  301  (Nov.  19,  1982) 


Bhere  the  requirement  of  filing  proof  cf  assess- 
aent work  or  a notice  of  intention  to  held  applies, 
such  filing  must  be  made  within  each  calendar  year, 
i.e. . on  or  after  Jan.  1 and  on  or  before  tec.  3C . 
Failure  to  file  within  the  calendar  year  preper ly 
results  in  a aining  claim  being  declared  abandoned  and 
void. 

Creqcn  Portland  Cement  Co..  66  IEIA  204  (Aug.  13,  1982) 


CCBBECTICN  CF  CONVEYANCE  DOCUBENTS 

Under  sec.  316  of  the  Federal  land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  5 1746  (1976),  the 
Secretary  cf  the  Interior  has  discretionary  authority 
to  correct  an  error  in  a conveyance  document  when  the 
error  is  clearly  established  and  equitable  considera- 
tions dictate  that  relief  be  granted.  Bhere  a cctpany 
establishes  that  it  acquired  a right-of-way  pursuant  tc 
the  Act  of  July  26,  1866,  prior  to  the  repeal  cf  the 
right-of-way  provisions  of  that  Act  by  the  Federal  Land 
Policy  and  Management  Act  of  1976,  a subsequent  interim 
conveyance  to  a Native  corporation  is  subject  tc  that 
right-of-way,  and  where  the  conveyance  does  net  reflect 
that  fact,  the  Secretary  may  act  to  correct  that  trier. 

Bumble  Eee  Seafoods.  Inc.,  65  IBLA  391  (July  23,  1982) 


EXCHANGES 

An  exchange  application  being  processed  under 
sec.  206  cf  the  Federal  land  Policy  and  Management  Act 
of  1976  does  not  segregate  the  selected  public  lards 
from  the  operation  of  the  mineral  leasing  laws.  43  CFB 
2201.1  (b) . 

Lane  Lasrich.  63  IBLA  192  (Apr.  8,  1982) 


GBAZIBG  LEASES  AND  FEBMITS 

Bhere  twe  preference  right  applicants  file  con- 
flicting applications  for  a grazing  lease,  sec.  4 C2  (c) 
of  the  Federal  Land  Policy  and  Management  Act,  43  U.S.C. 
§ 1752(c)  (1976),  mandates  issuance  of  the  new  lease  tc 

the  holder  cf  the  expiring  lease  provided  that  the 
holder  of  the  expiring  lease  maintains  his  cr  her  pre- 
ference right  qualifications  and  is  otherwise  in  con- 
formance with  the  applicable  rules  and  xegulaticns. 
However,  where  43  U.S.C.  § 1752(c)  (1976)  is  net 

applicable,  allocation  of  grazing  privileges  pursuant 
to  43  CFB  4110.5  is  proper. 

Bureau  of  Land  Management  v,  Alfredo  B.  Baez.  6 7 IE  LA 
89  (Sept.  13™982)  **  **  ~* 


INVENTORY  AND  IDENTIFICATION 

Hhile  the  Eureau  of  Land  Management  may  inventory 
and  identify  areas  cf  the  public  lands  cf  less  than 
5.CCC  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1782(a) 
(1976),  because  that  section  only  mandates  review  cf 
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roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.  However,  such  areas  nay 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  O.S.C.  $ 1732  (1976),  in  a Banner  consist- 
ent with  wilderness  objectives,  and  such  areas  say  also 
be  recommended  for  wilderness  designation. 

Where,  in  assessing  the  wilderness  characteristics 
of  a unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Management  determines  only  that  the  unit  in  con- 
junction with  adjacent  Forest  Service  land  Fcssesses  a 
certain  wilderness  characteristic,  the  method  of 
assessment  is  improper.  The  Bureau  is  required  to 
assess  whether  the  unit  itself  has  the  requisite  charac- 
teristic. 

Don  Coops  et  al. , 61  IBLA  300  (Feb.  3,  1982) 


Where,  in  assessing  the  wilderness  characteristics 
of  a unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Mangagement  determines  that  a unit  possesses  a 
certain  wilderness  characteristic  only  in  conjunction 
with  contiguous  lands  administered  by  agencies  other 
than  BLM,  the  method  of  assessment  is  improper.  BLM  is 
required  to  assess  whether  the  unit  itself  has  the 
requisite  characteristic. 

While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5, COO  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1782(a) 
(1976) , because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.  However,  such  areas  may 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  § 1732  (1976),  in  a manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

State  of  Nevada  et  al..  62  IBLA  153  (Mar.  5,  1982) 


IB VEHTCBY  ABD  IDEBTIFICATIOB— Continued 

Square  Butte  Grazing  Ass'n.  67  IELA  25  (Sept.  7, 
1982) 


While  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  cf  the  public  lands  of  less  than 
5,0CC  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4 1782(a) 
(1976),  because  that  section  only  aandates  review  of 
roadless  areas  cf  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands.  However,  such  areas  say 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  $ 1732  (1976),  in  a manner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recommended  for  wilderness  designation. 

Asarco,  Inc.,  et  al..  64  IBLA  50  (May  6,  1982) 


The  extent  to  which  ongoing  activities  outside  cf 
a wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  prccess  cf 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Kennecott  Cert..  66  IELA  249  (Aug.  17,  1982) 


PEFMITS 

The  previsions  cf  sec.  504(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  f 1764(a) 
(1976),  do  net  authcrize  the  issuance  of  tenperary  use 
permits  absent  an  existing  right-of-way,  or  fer  use  as 
a communications  site  right-of-way. 

Dwjqht  L.  Zundel , 62  IELA  81  (Feb.  25,  1982) 


Sec.  603  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1782(a)  (1976), 

mandates  review  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  mere  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  U.S.C.  4 1711(a)  (1976),  as 

having  wilderness  characteristics  described  in  sec.  2(c) 
of  the  Wilderness  Act,  43  U.S.C.  § 1131(c)  (1976). 

An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

John  W.  Black  et  al..  63  IBLA  165  (Apr.  6,  1982) 


While  the  Bureau  of  land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  % 1782(a) 
(1976) , because  that  section  only  aandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Inx°_County_Board_of_SU£ery_jsors,  63  IBLA  321  (Apr.  27, 
1982) ~ 

The  Wilderness  Society  et  al. , 66  IBLA  287  (Aug.  19, 
1982) 


An  applicant  for  a special  recreation  use  pezxit 
for  river  rafting  will  be  considered  as  seeking  a 
"commercial  use"  cf  the  river,  within  the  meaning  cf 
43  CF B 8372.C-5(a),  where  the  applicant  or  the  appli- 
cant's employee  makes  a salary  from  cr  for  services 
rendered  to  customers  or  participants  in  the  permitted 
activity. 

Wilderness/Challenue.  Inc..  64  IELA  44  (May  6,  1982) 


BECCBDATICN  CF  AFFIDAVIT  OF  ASSESSMENT  WOBK  OB  NOTICE  CF 
INTE8TICK  TC  HCIE  MINING  CLAIM 

Sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  i 1744(a)  (1976),  requires 

owners  of  unpatented  mining  claims  located  cn  cr  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  werk  cz 
notice  cf  intention  tc  hold  such  claims  with  ELM  by 
Cct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  cf  the 
required  filings.  The  requirement  cf  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  ELM  of  such  evidence  cr  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  lccaticn 
certificate  with  ELM  in  1977,  as  required  ty  regulation 
at  43  CF B 363  3.2-1  (a),  is  properly  treated  as  a curable 
deficiency.  Where  the  claimant  has  submitted  this  evi- 
dence on  appeal,  he  has  cured  this  deficiency. 

Ned_  Vi_^cot  tJ[_  J r . , 61  IELA  109  (Jan.  4,  198  2) 
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Where  the  owner  of  an  unpatented  lining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

Herman  Piltz.  61  IBLA  113  (Jan.  6,  1982) 


Filing  is  accomplished  only  when  a document  is 
delivered  to  and  received  by  the  proper  BLH  office  dur- 
ing business  hours  and  depositing  a document  in  the 
mails  does  not  constitute  filing.  Hail  received  in  the 
post  office  box  designated  by  8LH  as  its  address  of 
record  prior  to  BLfl's  close  of  business  on  a given  day 
is  properly  considered  as  received  by  BLH  on  that  date 
and  failure  of  BLH  to  pick  up  the  mail  cannot  alter 
this  result.  However,  where  the  evidence  establishes 
that  a document  was  not  placed  in  the  BLH  post  office 
box  until  after  the  deadline,  the  filing  is  not  timely. 

Golden  Nonesuch  Hininq  Corp.  et  al..  61  IBLA  120 
(Jan.  15,  1982) 


Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanageaent  Act  of  1976  (43  O.S.C.  « 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Javne  A.  HcHarque.  61  IBLA  163  (Jan.  25,  1982) 

Sidney  0.  Smith.  62  IBLA  378  (Har.  24,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agenent  Act  of  1976,  43  O.S.C.  $ 1744  (1976) , the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Ned  Schaaf.  61  IBLA  323  (Feb.  8,  1982) 

Denver -N,  Tallinn.  61  ibla  326  (Feb.  8,  1982) 

Dee  Bright.  61  IBLA  356  (Feb.  16,  1982) 

Stanley  Sims.  64  IBLA  257  (June  2,  1982) 

P*_l«-PivT  Diynlck.  Floyd_yjpond.  64  IBLA  297  (June  8, 
1982) 

Betty  Smith.  64  IBLA  395  (June  17,  1982) 

Utah  Calcium  Co..  Inc..  64  IBLA  402  (June  17,  1982) 

Harold  L.  Hichaelson.  65  IBLA  6 (June  17,  1982) 

Charles  B.  Hul}  et  al..  65  IBLA  61  (June  23,  1982) 

Edwin  P.  Keegan.  Jr..  65  IBLA  114  (June  25,  1982) 

Don  c,  Tracy,  Cordon  c,  Tracy.  65  ibla  160  (June  29, 
1982) 
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Helena  Silver  Hines.  Inc..  65  IBLA  287  (July  13,  1982) 
Viola  Peck  fchitney,  65  IBLA  361  (July  20,  1982) 

Victor  Heqsted,  66  IBLA  31  (July  23,  1982) 

David  G.  Still.  66  IBLA  35  (July  23,  1982) 

Silliam  B.  Gaechter  et  al..  66  IELA  230  (Aug.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agement  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  tfce  owner 
of  an  unpatented  mining  claim  located  on  Federal  lard 
prior  to  Oct.  21,  1976,  Bust  file  with  the  proper 
office  of  BLH  within  3 years  after  Cct.  21,  1976,  a 
notice  of  intention  to  held  or  evidence  of  performance 
of  annual  assessment  work  on  the  claim,  and  a similar 
filing  Bust  be  made  before  Dec.  31  cf  every  year  there- 
after. Otherwise,  the  claim  is  conclusively  deemed 
abandoned  and  void.  There  is  nc  provision  for  waiver 
of  this  requirement. 

Ronald  R.  Atkins.  61  IBLA  364  (Feb.  16,  1982) 


Sec.  314(a)  of  FLPHA  requires  the  owner  cf  at 
unpatented  mining  claim  located  prior  to  Oct.  21,  1976, 
to  file  with  BLH  on  or  before  Oct.  22,  1979,  and  prior 
to  Dec.  31  of  each  year  thereafter,  an  affidavit  cf 
assessment  work  performed  thereon , or  a notice  cf 
intention  to  bold  the  claim,  or  a detailed  report 
provided  by  sec.  28-1  of  Title  30,  relating  thereto. 
Sec.  314(c)  states  that  the  failure  to  comply  with 
subsec.  (a)  invokes  a conclusive  presumption  cf  the 
claim's  abandonment , and  43  CFB  3833.4(a)  declares 
that  the  claim  "shall  be  void." 

David  and  Boirdcn  Doremus.  61  IBLA  367  (Feb.  17, 

1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  cf 
performance  cf  annual  assessment  work  on  the  claim  cc 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanagesent  Act  of  1976  (43  U.S.C.  5 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment . Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  bis  claim  may  ret  be 
considered  in  such  cases. 

The  recordation  requirement  of  sec.  314  (a)  cf 
the  Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  t 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  cf  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  cf 
the  Bureau  of  Land  Hanageaent  is  mandatory,  net  discre- 
tionary. Filing  cf  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 


65  IBLA  281  (July  12,  1982) 
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Federal  Land  Policy  and  Management  Act  of  1976  or  those 
in  43  CFR  3833.2-1. 

Jim  W . Koonce.  62  IBLA  9 (Feb.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

In  enacting  the  Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  $ 1744  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  to  show  that 
the  claim  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a conclusive  presumption  of  abandonment. 

62  IBLA  27  (Feb.  24,  1982) 


The  mailing  of  evidence  of  annual  assessment  work 
before  the  due  date  is  not  sufficient  to  ccmply  with 
the  requirements  of  the  statute  unless  the  evidence  is 
actually  received  by  the  proper  BLM  office  before  such 
date. 

Kay  M.  Krebs.  62  IBLA  84  (Feb.  25,  1982) 

Robert  S.  Verri.  62  IBLA  291  (Mar.  16,  1982) 

Carl  K.  St,  Claire.  63  IBLA  125  (Apr.  5,  1982) 

Lloyd  J.  Osborn , 64  IBLA  21  (May  6,  1982) 

Vester  Marler.  64  IBLA  86  (Hay  12,  1982) 

Herbert  A.  Horton.  64  IBLA  89  (May  12,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  i 1744  (1976) , the  owner 
of  a mining  claim  located  after  Oct.  21,  1976,  must 
file  a copy  of  the  recorded  notice  of  location  within 
90  days  after  the  date  of  location,  and  a notice  of 
intention  to  hold  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  after  the  calendar  year  of  the  location.  This 
requirement  is  mandatory  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  by  the  owner  and  renders  the  claim  void. 

Douglas  Lee  Jones.  62  IBLA  107  (Mar.  2,  1982) 


Department  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  mining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Management  Act 
of  1976  are  constitutional. 

El  Capitan  Oil  Co.,  Inc..  62  IBLA  146  (Mar.  5,  1982) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  CF  1976  — Continued 

RECCRDATICK  CF  AFFIDAVIT  CF  ASSESSMENT  HORK  OR  NOIICE  OF 
INTENTION  TC  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  cf  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  « 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file  a notice  cf  intention  to  hold  or  evidence  cf 
performance  cf  annual  assessment  work  on  the  claim  cn 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

otay  Mining  Cc..  62  IELA  166  (Mar.  8,  1982) 


Sec.  314  cf  the  Federal  Land  Policy  and  Management 
Act  of  1976,  as  it  relates  to  claims  located  cn  cr 
before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Management  of  a copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a notice  of  intention  to  hold  the  mining  claims, 
an  affidavit  of  assessment  work  performed  therecn,  cr  a 
detailed  report  relating  thereto,  as  provided  by 
30  U.S.C.  $ 28-1  (1976)  , all  to  be  filed  on  or  before 
Cct.  22,  1979.  Each  required  document  must  a’sc  be 
timely  filed  cr  recorded  with  the  proper  local  cr  state 
office  having  the  responsibility  under  state  lav  fer 
recording  location  notices.  Failure  to  comply  with 
these  requirements  gives  rise  to  a conclusive  presump- 
tion of  abandonment  of  the  claims. 

Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  tc  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  * 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandened  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  net  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Armin  P.  Kanxler.  62  IELA  224  (Mar.  10,  1982) 


The  recordation  requirement  of  sec.  314(a)  cf 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  9 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  cf  Land  Management  is  mandatory,  not  discre- 
tionary. Filing  of  a notice  of  intention  to  hold  min- 
ing claims  only  with  BLM  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Act  or 
those  in  43  CFR  3833.2-3. 

Eugene  Fox.  62  IBLA  232  (Mar.  11,  1982) 


The  recordation  requirement  of  sec.  314(a)  cf 
the  Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  « 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  loeatien 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Management  is  mandatory,  not  discre- 
tionary. Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976  or  those 
in  43  CFR  3633.2-1. 


Floren  Klocf enstein.  62  IBLA  238  (Mar.  11,  1982) 
Gregory  B.  Harrington.  64  IBLA  331  (June  10,  1982) 
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Pursuant  to  43  CFR  3833.4  and  36  CFR  9.5(d), 
unpatented  nining  clains  located  on  lands  within  any 
unit  of  the  national  park  systea  which  were  recorded  in 
accordance  with  the  Bining  in  the  Parks  Act,  16  O.S.C. 

A 1907  (1976) , are  properly  deemed  abandoned  and  void 
if  a notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a copy  of  the  recorded  instruaent  filed 
with  the  proper  office  of  BLR  on  or  before  Oct.  22, 

1979,  for  claias  located  prior  to  Oct.  21,  1976,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  O.S.C.  « 1744  (1976). 

R.  Gail  Tibbetts.  62  IBLA  252  (Bar.  15,  1982) 


The  Federal  Land  Policy  and  Hanageaent  Act  of  1976 
requires  that  for  each  aining  claia  located  prior  to 
Oct.  21,  1976,  the  initial  filing  of  evidence  of  assess- 
aent  work  or  notice  of  intention  to  hold  the  claia  aust 
be  Bade  with  both  the  BLH  and  the  local  office  of  the 
state  where  the  notices  of  location  were  filed  within 
3 years  of  the  enactment  of  FLPHA. 

H?rtin  Slisco  et  al. . 62  IBLA  260  (Bar.  15,  1982) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  § 1744(a)  (1976), 

and  43  CFR  3833.2-1  (a),  the  owner  of  unpatented  aining 
claias  located  on  or  before  Oct.  21,  1976,  aust  file 
affidavit  of  assessaent  work  or  a notice  of  intention 
to  hold  the  claias  on  or  before  Oct.  22,  1979,  or  the 
claias  will  be  conclusively  deeaed  to  have  been  aban- 
doned. 

Henrv  Chavez.  62  IBLA  312  (Bar.  19,  1982) 


There  is  a rebuttable  presumption  that  BLH  acts 
regularly  with  respect  to  allegedly  filed  mining  claia 
documents.  That  presuaption  can  be  overcome  only  by  a 
showing  of  substantial  evidence  tending  to  disprove  the 
regularity  of  BLH's  action  in  the  particular  instance 
in  question;  upon  such  a showing,  the  Board  decides  the 
case  without  further  reference  to  the  presuaption  and 
by  preponderance  of  the  evidence.  Hailing  a document 
is  not  evidence  that  BLH  ever  received  it,  and  does  not 
satisfy  the  recording  requirement  nor  rebut  the  pre- 
suaption of  regularity. 

In  Topaz  Beryllium  Co.  v.  United  States.  649  F.2d 
775  (10th  Cir.  1981)  , it  was  held  that  "supplemental" 
aining  claim  inforaation  required  only  by  the  regula- 
tions, not  FLPHA,  is  subject  to  cure.  Failure  to  file 
a proof  of  labor  tiaely  or  properly  is  net  curable 
after  the  recordation  deadline,  because  such  filing  is 
not  "supplemental,"  being  required  by  FLPHA  itself. 

Robert  L. Race  et  al..  63  IBLA  1 (Har.  25,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent  Act  of  1976,  43  U.S.C.  A 1744  (1976)  , the  owner 
of  a aining  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a notice  of  intention  to  hold  or  evidence  of 
perforaance  of  annual  assessaent  work  on  the  claim  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  aandatory  and 
failure  to  coaply  is  deemed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Hanageaent  Act  of  1976, 

43  U.S.C.  § 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  hold  aining  claias  be 
filed  both  in  the  office  where  the  notice  of  location 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSHENT  KOBE  OF  NOTICE  OF 
INTENTION  TO  HOLE  BINING  CLAIR — Continued 

of  the  claia  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Hanageaent  is  mandatory,  net  discre- 
tionary. Filing  cf  evidence  of  assessment  work  cnly  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirenents  cf  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976  or  these 
in  43  CFR  3833.2-1. 

Calaho  Bining  Co..  63  IELA  5 (Bar.  25,  1982) 

Copper  Camp  Consolidated  Hines.  Inc..  63  IBLA  2C3 
(Apr.  8,  1982) 

Lawrence  Paul.  63  IBLA  275  (Apr.  19,  1982) 

Car 1 vie  A.  Erough.  68  IBLA  318  (Nov.  19,  1982) 


One  who  chooses  the  Beans  of  delivery  cf  a 
document  aust  accept  the  responsibility  and  tear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Bluer  F.  Brewster.  Steve  Foster.  63  IBLA  51  (Har.  3C, 
1982) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Han- 
ageaent Act  of  1976,  43  U.S.C.  A 1744  (1976),  tfce  owner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
aust  file  a notice  of  intention  to  bold  the  clain  cr 
evidence  of  performance  of  annual  assessment  work  on 
the  claia  on  or  before  Cct.  22,  1979,  and  pricr  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
of  assessaent  work  cr  the  notice  of  intention  tc  hold 
the  mining  claim  aust  be  filed  both  in  the  office  where 
the  notice  cf  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Hanageaent. 

This  requirement  is  mandatory,  not  discretionary. 

Filing  of  evidence  cf  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  lard 
Policy  and  Hanageaent  Act  cf  1976  or  those  in  43  CFB 
3833.2-1. 

Departient  of  the  Interior,  as  an  agency  cf  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  aining  claias  recordaticn  pre- 
visions of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976  are  constitutional. 

Old  Hundred  Gold  Bining  Co..  63  IBLA  56  (Har.  3C,  1982) 
Clive  H.  St  jr land . 65  IELA  3 63  (July  20,  1982) 


Bhere  the  claimants  inadvertently  emit  the  naae  cf 
a mining  claim  from  their  affidavit  of  annual  assess- 
aent work,  which  was  ctherwise  properly  recorded  teth 
in  the  county  and  with  ELH , the  omitted  claim  oust  be 
deemed  conclusively  to  be  abandoned  under  the  previ- 
sions of  sec.  314,  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  U.S.C.  A 1744  (1976). 

Frances  J. Larger.  63  IELA  67  (Har.  30,  198  2) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Ran- 
agement  Act  of  1976,  43  U.S.C.  A 1744  (1976),  the  owner 

of  a mining  claim  located  after  Cct.  21,  1976,  Bust  file 
a notice  of  intention  to  hold  or  evidence  cf  perfcrmance 
of  annual  assessaent  work  on  the  claim  pricr  tc  tec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claia  was  located.  This  requirement  is  aandatcry  and 
failure  to  coaply  is  deemed  conclusively  tc  ccnstitute 
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RECORDATION  OF  AFFIDAVIT  OF  ASSESSMENT  WOBK  OR  NOTICE  OF 
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an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claim  void. 

The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  5 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Management  is  mandatory,  not  discre- 
tionary. 

Lynn  Day,  63  IBL A 70  (Mar.  30,  1982) 


Sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  § 1744(a)  (1976),  requires 

owners  of  unpatented  mining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessment  work  or 
notice  of  intention  to  hold  such  claims  with  BLM  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a mining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  cf  the 
required  filings.  The  requirement  of  filing  by  Lee.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLM  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLM  in  1977,  as  required  by  regulation 
at  43  CFR  3833. 2-1  (a),  is  properly  treated  as  a curable 
deficiency  of  which  the  owner  is  entitled  to  notice  and 
an  opportunity  to  rectify  prior  to  a decision  finding 
the  claim  abandoned  and  void. 

Henry  Seibel.  Clara  Seibel,,  63  IBLA  77  (Mar.  30,  1982) 
Jack  L.  Kettler,  68  IBLA  301  (Nov.  19,  1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a notice  of  intention  to  hold  applies, 
such  filing  must  be  made  within  each  calendar  year, 
on  or  after  Jan.  1,  and  on  or  before  Dec.  30. 
The  date  of  filing  with  the  Bureau  of  Land  Management 
is  the  critical  date,  and  the  assessment  year  recited 
in  the  proof  is  secondary. 

John  T.  Conner.  63  IBLA  129  (Apr.  5,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  § 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a copy  of  the  recorded  notice  cf  location  and 
a notice  of  intention  to  hold  the  claim  or  evidence  cf 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1976,  and  a proof  of  labor  or  notice 
of  intention  to  hold  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  mining  claim  must 
be  filed  both  in  the  office  where  the  notice  of  the 
claim  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretionary.  Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  net 
constitute  compliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Elsie  I.  Stewart.  Walter  G.  Stewart.  63  IELA  153 
(Apr.  6,  1982) 


BBCOBDATICM  OF  AFFIDAVIT  OF  ASSESSMENT  WOBK  OB  BCTICE  OF 
I BTEBTICB  TO  HOLD  MINING  CLAIM — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4 1744  (1976),  and 
43  CFB  3833.2*1,  the  owner  of  a aining  claia  located 
prior  to  Oct.  21,  1976,  aust  file  evidence  cf  assess* 
aent  work  or  a notice  of  intention  to  hold  the  claia  in 
the  proper  office  of  the  Bureau  of  Land  Banageaent  on 
or  before  Oct.  22,  1979.  Failure  to  coaply  with  this 
recordation  requirement  is  deeaed  conclusively  to  ccn* 
stitute  an  abandonment  of  the  claia  by  the  owner  and 
renders  the  claia  vcid. 

Paul  J.  laabrii.  63  IBLA  170  (Apr.  8,  1982) 

Cruz  M,  Chaves.  67  IBLA  270  (Sept.  27,  1982) 


The  Bailing  of  a notice  of  location  after  the  due 
date  is  not  sufficient  to  coaply  with  the  requirements 
of  the  statute. 

Donald  C.  Strong , 63  IBLA  195  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  4 1744  (1976),  the  owner 
of  a aining  claim  located  prior  to  Cct.  21,  1976,  aust 
file  a copy  of  the  official  record  cf  the  notice  cf 
location  of  the  claia  and  evidence  of  assessaent  werk 
or  a notice  of  intention  to  hold  the  claia  within  3 
years  after  Cct.  21,  1976,  in  the  proper  office  of  the 
Bureau  of  Land  Banageaent.  There  also  aust  be  filed 
with  the  Bureau  of  Land  Banageaent,  on  or  before 
Dec.  30  of  each  calendar  year  thereafter,  a current 
proof  of  labor  or  notice  of  intention  to  bold  the  claia. 
There  is  nc  provision  for  waiver  of  this  aandatcry 
requirement,  nor  any  grace  period  to  accoaaodate  late 
filings.  Where  evidence  of  assessaent  work  is  not 
filed  because  of  delay  in  nail  delivery,  the  conse- 
quences oust  be  berne  by  the  claiaant. 

T,  Richard  Ikard , 63  IBLA  200  (Apr.  8,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  O.S.C.  « 1744  (1976),  and  43  CFB  3833.2-1, 
in  the  proper  cffice  of  the  Bureau  of  Land  Banageaent 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  abandonment  of  the  mining  claim  by  the 
owner. 

Tako  Mining.  63  IELA  206  (Apr.  9,  1982) 

E.  Del  6 Associates.  65  IBLA  170  (JuDe  29,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  O.S.C.  4 1744  (1976),  the  cwner 
of  a mining  claim  located  after  Oct.  21,  1976,  aust 
file  a notice  of  intention  to  hold  or  evidence  cf  per- 
formance of  annual  assessaent  work  cn  the  claia  pricr 
to  Dec.  31  cf  each  year  following  the  calendar  year  in 
which  the  claim  was  located.  There  is  no  prevision  fer 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessaent  work  is  not  filed  timely  because  it 
was  delayed  in  the  mail,  the  statutory  consequence  aust 
be  borne  by  the  claimant. 

Charles  A,  Behney  III.  63  IBLA  231  (Apr.  16,  1982) 


63  IELA  233  (Apr.  19,  1982) 
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The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $ 1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  i 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Francis  Skaw  et  al. . 63  IBLA  235  (Apr.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  a mining  claim  located  prior  to  Oct.  21,  1976,  must 
file  a copy  of  the  official  record  of  the  notice  of 
location  of  the  claim,  and  evidence  of  assessment  work 
or  a notice  of  intention  to  hold  the  claim,  within  3 
years  after  Oct.  21,  1976,  in  the  proper  office  of  the 
Bureau  of  Land  Management;  and  on  or  before  Dec.  30  of 
each  calendar  year  thereafter,  there  also  must  be  filed 
with  BLH  current  proof  of  labor  or  notice  of  intention 
to  hold  the  claim.  There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  nor  any  grace  period  to 
accommodate  late  filings.  Where  evidence  of  assessment 
work  is  not  filed  because  of  loss  in  mail  delivery,  the 
consequences  must  be  borne  by  the  claimant. 

Robert  J.  Verchota.  64  IBLA  23  (Hay  6,  1982) 


shere  a mining  claimant  submits  a copy  of  his 
annual  proof  of  labor  to  the  BLH  District  Office  in 
Moab,  Utah,  on  Dec.  30,  1981,  he  has  not  complied  with 
43  CFR  3833.2-1,  even  though  the  instrument  was  sub- 
mitted to  the  District  office  within  the  statutory 
period  for  such  filing,  because  the  proof  of  labor  has 
not  been  filed  in  the  "proper  BLH  office,"  which  is  the 
BLH  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  by  43  CFR  1821. 2-1  (d),  and  43  CFR  3833. 0-5  (g). 
Hhere  the  required  instrument  is  not  received  by  and 
date  stamped  by  the  proper  BLH  office  during  the  stat- 
utory time  period,  it  is  untimely  and  the  mining  claim 
is  properly  declared  abandoned  and  void  under  43  CFR 
3833.4 (a) . 

John  B.  Keogh.  64  IBLA  101  (Hay  17,  1982) 


The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Hanagement  Act  of  1976,  43  U.S.C. 
4 1744 (a)  (1976) , that  evidence  of  assessment  work  or 

notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  of  the  claim 
is  recorded  and  in  the  proper  office  of  the  Bureau  of 
Land  Hanagement  prior  to  Dec.  31  of  each  calendar  year 
is  mandatory,  not  discretionary.  Filing  of  evidence 
only  in  the  county  recording  office  does  not  constitute 
compliance  either  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Although  at  common  law,  abandonment  cf  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Hanagement  Act  of  1976  (43  U.S.C.  « 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
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RECCRDATICN  CF  AFFIDAVIT  CF  ASSESSMENT  WORK  OR  NOTICE  CF 
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failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Thomas  G.  Mason  et  al..  64  IBLA  104  (May  17,  1962) 

Vienna  Silver  Hines  Co..  Inc..  67  I EDA  130  (Sept.  16, 

1982) 

Melvin  Bradshaw.  68  IBLA  390  (Nov.  23,  1982) 


Under  sec.  314  cf  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  5 1744  (1976),  the  cwner 
of  an  unpatented  mining  claim  located  after  Cct.  21, 
1976,  must  file  a notice  of  intention  to  hold  the 
mining  claim  or  evidence  of  performance  of  annual 
assessment  werk  on  the  claim  prior  to  Dec.  31  cf  each 
year  following  the  calendar  year  in  which  the  claim  was 
located.  There  is  nc  provision  for  waiver  cf  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed  timely  because  of  a snowstorm,  the 
consequence  must  be  borne  by  the  claimant. 

George  Whitehead.  64  IBLA  111  (May  17,  1982) 


A notice  of  intention  to  hold  which  dees  net  com- 
ply with  the  form  requirements  of  43  CFR  3833.2-3  tc 
the  extent  that  the  regulatory  requirements  regarding 
content  go  beyond  the  requirements  cf  the  statute,  will 
not  automatically  result  in  a claim  being  declared  aban- 
doned and  vcid.  Bcwever,  where  the  notice  does  net 
include  a ccpy  of  a notice  of  intention  to  bold  filed 
in  the  local  recording  office,  as  required  by  the 
statute,  a claim  is  properly  declared  abandoned  and 
void. 

Great  West  land  C Mining  Corn..  64  IE 1A  114  (May  19, 
1982) 


Where  the  evidence  shows  that  the  owner  cf 
unpatented  mining  claims  located  after  Oct.  21,  1976, 
in  calendar  year  1979,  did  file  with  BLH  by  Dec.  30, 
1980,  a copy  of  the  notice  of  intention  tc  hold  the 
claims  which  notice  was  filed  also  in  the  local  offices 
of  the  state  wherein  the  notices  of  location  were  filed, 
the  mining  claimant  has  complied  with  the  statutezy 
requirements  of  the  Federal  Land  Policy  and  Management 
Act  of  1976. 

esources.  Inc..  64  IBLA  126  (Bay  20,  1982) 


It  is  error  for  the  Bureau  of  Land  Management  tc 
declare  unpatented  mining  claims  abandoned  and  void  for 
failure  to  submit  an  affidavit  of  assessment  work  after 
having  sent  the  claimant  a notice  that  the  affidavit 
has  been  received. 

Vern  W.  Simmons,  Jr..  64  IBLA  139  (May  24,  1982) 


Under  43  U.S.C.  s 1744(a)  (1976)  and  43  CFR  3833.2, 

the  owner  of  an  nnpatented  mining  claim  oust  file  for 
record  before  Dec.  31  of  each  calendar  year,  in  the 
office  of  local  jurisdiction  where  the  location  notice 
of  the  claim  is  recorded,  evidence  cf  assessment  work 
performed  on  the  claim  or  a notice  of  intention  tc  hold 
the  claim,  and  must  also  file  in  the  proper  Bureau  cf 
Land  Management  office  a copy  of  the  instrument  filed 
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in  the  local  jurisdiction.  Failure  to  make  both  fil- 
ings of  the  same  instrument  is  deemed  to  be  an  abandon- 
ment of  the  claim. 

Elkins  Real  Estate,  64  IBLA  141  (May  24,  1982) 

Donald  Klein.  Hozelle  Klein,  66  IBLA  212  (Aug.  16,  1982) 


Where  a mining  claimant  submits  a copy  of  a notice 
of  intent  to  hold  a mining  claim  to  the  ELM  district 
office  in  Moab,  Utah,  on  Dec.  30,  1981,  he  has  not  com- 
plied with  43  CFR  3833.2-1.  Even  though  the  instrument 
was  submitted  to  the  district  office  within  the  statu- 
tory period  for  such  filings,  the  notice  of  intent  has 
not  been  filed  in  the  "proper  B LB  office,"  which  is  the 
BLM  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  in  43  CFR  1821.2-1  (d)  and  43  CFR  3833.0-5  (g) . 
Where  the  required  instrument  is  not  received  and  date 
stamped  by  the  proper  BLB  office  during  the  statutory 
time  period,  the  mining  claim  is  properly  deemed  to  be 
abandoned. 

H . Bowen,  Jr..  64  IBLA  264  (June  2,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $ 1744  (1976),  and  43  CFR  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  ccnclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Evidence  of  assessment  work  must  be  delivered  to 
and  received  by  the  proper  Bureau  of  Land  Management 
office  by  the  due  date  in  order  to  be  timely  filed. 
Depositing  a document  in  the  mails  does  net  constitute 
filing. 

Cora  Lee  Jepsen-Gore,  64  IBLA  271  (June  2,  1982) 


Where  mining  claims  are  located  in  1977,  the 
owners  were  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , to  file  a notice  of  intention  to  hold  the 
claims  or  evidence  of  assessment  work  performed  during 
1978,  both  in  the  county  where  the  location  notices 
were  of  record  and  in  the  proper  office  of  the  Bureau 
of  Land  Management.  Failure  to  file  the  required 
instruments  is  conclusively  deemed  to  constitute  an 
abandonment  of  the  claims. 

Robert  Gilaore.  64  IBLA  295  (June  7,  1982) 

Harvey  A.  Wolcott  et  al..  65  IBLA  369  (July  20,  1982) 

Blaine  Marianne  BcLevie.  67  IBLA  220  (Sept.  23,  1982) 


where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a notice  of  intention  to  hold  a mining 
claim  applies,  a filing  must  be  made  within  each  calen- 
dar year,  i^e^,  on  or  after  Jan.  1,  and  on  or  before 
Dec.  30,  in  both  the  county  recording  office  and  the 
proper  office  of  the  Bureau  of  Land  Management. 

Pittsburgh  Pacific  Co. . 64  IBLA  300  (June  8,  1982) 
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RECCRDATICN  CF  AFFIDAVIT  CF  ASSESSMENT  WCBK  CE  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

Where  the  owner  c£  an  unpatented  mining  claim 
fails  to  file  a copy  of  the  proof  of  labor  recorded  in 
the  office  where  the  loeatien  notice  is  of  record  it 
the  proper  cffice  of  the  Bureau  of  land  Management, 
prior  to  Dec.  31  of  the  year  of  recording  tie  instru- 
ment with  the  county  recorder,  the  claim  is  properly 
deemed  abandoned  and  void  pursuant  to  43  U.S.C.  « 1744 
(1976). 

David  McGinnis.  64  IBLA  302  (June  8,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.2  in 
the  proper  ELM  office  within  the  time  perieds  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Marvin  B.  Sgkala.  64  IBLA  313  (June  10,  1982) 

Robert  J.  Baby  et  al..  67  IBLA  370  (Cot.  8,  1962) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  « 1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976 , and  recorded  with  BLM  on  or  before  Cct.  22,  1979, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
annual  assessment  work  on  the  claim  prior  to  tec.  31 
of  each  year  thereafter.  There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  timely  because  it 
became  lost  in  the  nail,  the  loss  must  be  borne  by  the 
claimant. 

Edna  L.  Patterson.  64  IBLA  316  (June  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  let  of  1976,  43  U.S.C.  « 1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  a notice  of  intention  to  held 
the  mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claim 
was  located.  There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  net  filed  timely  because  it  was  delayed  in  the 
mail,  the  consequence  must  be  borne  by  the  claimant. 

Raymond  L.  Einwiddie.  64  IBLA  334  (June  10,  1982) 

Don. yoop,  68  IBLA  211  (Bov.  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  after  Cct.  21, 
1976,  must  file  a notice  of  intent  to  hold  the  mining 
claim  or  evidence  of  performance  of  annual  assessment 
work  on  the  claim  prior  to  tec.  31  of  each  year  follow- 
ing the  calendar  year  in  which  the  claim  was  located. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed,  fex  whatever  reason,  the  claim  is  ccnclu- 
sively presumed  to  be  abandoned. 

Richard  C.  Davis.  65  IBLA  1 (June  17,  1982) 


Steve  Kosanke,  66  IBLA  46  (July  27,  1982) 


71 


PBDBBiL_I,AM£_£QLlgl-AgB-flUllSSHglT_AgI_X)P_1976— Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSBSSBBNT  HQBK  OB  NOTICE  OF 
IETBNTION  TO  BOLD  SINXHG  CLAIR — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  9 1744  (1976) , the  owner 
of  a mining  claia  located  after  Oct.  21,  1976,  aust 
file  a copy  of  the  recorded  notice  of  location  uithin 
90  days  after  the  date  of  location,  and  a notice  of 
intention  to  hold  the  claia  or  evidence  of  the  perfor- 
aance  of  annual  assessaent  work  on  the  claia  prior  to 
Dec.  31  of  each  year  after  the  calendar  year  of  the 
location.  This  requirement  is  aandatory  and  failure  to 
coaply  is  deeaed  conclusively  to  constitute  an  abandon- 
aent  of  the  claia  by  the  owner  and  renders  the  claia 
void.  Thus,  a aining  claia  located  in  Dec.  1979 
for  which  neither  a notice  of  intention  to  held  or  evi- 
dence of  assessaent  work  was  recorded  before  Dec.  31, 

1980,  both  in  the  county  where  the  location  notice  is 
recorded  and  in  the  proper  BLB  office,  is  properly 
declared  abandoned  and  void. 

Kenneth  L.  Wilbur.  65  IBLA  4 (June  17,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Ranageaent  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a aining  claia  located  prior  to  Oct.  21,  1976, 
aust  file  a notice  of  intention  to  hold  or  evidence  of 
performance  of  annual  assessaent  work  on  or  before 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  This  requireaent  is  aandatory,  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandocaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

C.  Douglas  Lee.  65  IBLA  41  (June  22,  1982) 

Beraaid  Hining  Co..  65  IBLA  172  (June  29,  1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Ranageaent  Act 
of  1976,  43  U.S.C.  % 1744  (1976),  and  43  CFB  3833.2-1 
in  the  proper  BLR  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  an  abandonoent 
of  the  aining  claia  by  the  owner.  The  conclusive  pre- 
suaption  of  abandonaent  which  attends  the  failure  to 
file  an  instruaent  required  by  43  U.S.C.  9 1744  (1976) 
is  iaposed  by  the  statute  itself.  A aatter  of  law,  it 
is  self-operative  and  does  not  depend  upon  any  act  or 
decision  of  an  adainistrative  official.  In  enacting 
the  statute.  Congress  did  not  invest  the  Secretary  with 
authority  to  waive  or  excuse  noncompliance  with  the 
statute,  or  to  afford  claiaants  any  relief  froa  the 
statutory  consequences. 

Roger  Stanley.  65  IBLA  69  (June  23,  1982) 

Gladys  H.  Craaer.  65  IBLA  120  (June  25,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Ranageaent  Act  of  1976,  43  U.S.C.  « 1744  (1976) , the 
owner  of  an  unpatented  aining  claia  located  after 
Oct.  21,  1976,  aust  file  both  in  the  office  where  the 
location  is  of  record  and  in  the  proper  office  of  BLR  a 
notice  of  intent  to  hold  the  aining  claia  or  evidence 
of  perforaance  of  annual  assessaent  work  cn  the  claia 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claia  was  located.  There  is  no  pro- 
vision for  waiver  of  this  aandatory  requireaent,  and 
where  evidence  of  assessaent  work  or  a notice  of  intent 
to  hold  the  claia  is  not  filed  in  both  places,  for  what- 
ever reason,  the  claia  is  conclusively  presuaed  to  be 
abandoned. 

H,  A.  Shepherd.  Viola  H.  Shepherd.  65  IBLA  72 
(June  237  1982) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agesent  Act  of  1976,  43  U.S.C.  6 1744  (1976),  the  owner 
of  an  unpatented  aining  claia  aust  file  a notice  cf 
intention  to  hold  the  claia  or  evidence  of  assessaent 
work  perforaed  on  the  claia  prior  to  Dec.  31  cf 
each  calendar  year.  There  is  no  provision  for  waiver 
of  this  aandatory  requireaent,  and  where  evidence  cf 
assessaent,  work  is  not  filed  finely  because  cf  delay  in 
sail  delivery,  the  statutory  consequence  cf  abandonment 
aust  be  borne  by  the  claiaant. 

Canvonlands  Uranium,  Inc..  65  IBLA  82  (June  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Ranageaent  Act  of  1976,  43  U.S.C-  9 1744  (1976),  and 
43  CFB  3833.2-1,  the  owner  of  a aining  claim  located 
on  or  before  Get.  21,  1976,  nust  file  evidence  cf  per- 
formance of  annual  assessment  work  or  a notice  cf 
intention  to  bold  the  claia  on  or  before  Oct.  22,  1979, 
and  prior  to  Dec.  31  cf  each  calendar  year  thereafter. 
This  requirement  is  aandatory,  and  failure  to  comply  is 
deeaed  conclusively  to  constitute  an  abandonment  cf 
the  claim  by  the  owner  and  renders  the  claim  void. 

Kivalina  Biver  Hining  Ass*  n.  65  IBLA  164  (June  29,  1982) 


Where  certain  instruments  are  required  by  the 
Federal  Land  Policy  and  Ranageaent  Act  of  1976, 

43  U.S.C.  9 1744  (1976) , to  be  filed  with  the  proper 
of f ice "of  BLR  prior  to  Dec.  31  of  any  year,  and  where 
the  BLB  office  is  net  open  on  Dec.  30,  the  filing  of 
the  instruments  on  Jan.  2,  the  next  date  the  BLB  office 
is  open,  is  deemed  timely  compliance  with  the  filing 
requirements  of  FLPBA. 

Buttes  Besources  Co..  65  IBLA  178  (June  29,  1982) 


Where  a preponderance  of  the  evidence  does  net 
support  a finding  that  all  documents  necessary  to 
effectuate  a filing  under  sec.  314  of  the  Federal  land 
Policy  and  Ranageaent  Act  of  1976,  43  U.S.C.  9 1744 
(1976),  were  timely  filed,  a decision  declaring  mining 
claims  abandoned  and  void  for  failure  to  file  timely 
the  required  documentation  will  be  affirmed. 

James  Heldman.  65  IELS  180  (June  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement  Act  cf  1976,  43  U.S.C.  9 1744  (1976),  the  owner 
of  a aining  claim  located  after  Cct.  21,  1976,  Bust 
file  a notice  of  intention  to  hold  or  evidence  cf  per- 
formance of  annual  assessment  work  cn  the  claim  ct  or 
before  Dec.  3C  of  the  calendar  year  following  the  year 
in  which  the  claim  was  located , and  prior  to  Dec.  31  cf 
every  year  thereafter.  This  requirement  is  mandatory, 
and  failure  to  comply  is  deeaed  conclusively  to  consti- 
tute abandonment  cf  the  claim  by  the  owner  and  renders 
the  claia  void. 

Fawn  Bupp.  65  IBLA  277  (July  12,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976 , 43  U.S.C.  § 1744  (1976) , the  owner 

of  an  unpatented  mining  claim  must  file  a notice  cf 
intention  to  hold  the  claim  or  evidence  of  perfcrsance 
of  assessment  work  on  the  claim  prior  to  Dec.  31  cf 
each  calendar  year.  There  is  no  provision  for  waiver 
of  this  mandatory  requirement,  and  where  the  evidence 
of  assessment  work  is  not  filed  timely  because  it  was 


J.  Barry  Van  Hoogen.  65  IBLA  175  (June  29,  1982) 
Gregory  A.  Voetsch.  Sr..  69  IBLA  124  (Dec.  8,  1982) 
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delayed  in  the  nail,  the  consequence  must  be  borne  by 
the  clainant. 


Elmer  Transtrum , 


65  IBLA  285  (July  13,  1982) 


Dnder  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  § 1744  (1976)  , the  owner 
of  a mining  claim  located  after  Cct.  21,  1976,  oust 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessaent  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.  This  requireaent  is  man- 
datory, and  failure  to  comply  is  deemed  conclusively  to 
constitute  an  abandoment  of  the  claim  and  renders  the 
claim  void.  The  recordation  requirement  of  sec.  314  (a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
that  evidence  of  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  the  BLM  is  mandatory,  not  discretionary. 

Where  the  claimant  inadvertently  omits  the  name 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLM,  the  omitted  claims 
must  be  deemed  conclusively  to  be  abandoned  under  pre- 
visions of  sec.  314,  Federal  Land  Policy  and  Hanageaent 
Act  Of  1976,  43  O.S.C.  5 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Peter  Laczav.  65  IBLA  291  (July  13,  1982) 


Where  a mining  claim  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  9 1744 
(1976) , to  file  on  or  before  Dec.  30,  1978,  a notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  abandonment 
of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Octi  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  with  the  proper  BLH  office,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Hanageaent  Act  of  1976, 
43  O.S.C.  § 1744  (1976). 

Her s c he 1_ Knapp,  65  IBLA  314  (July  14,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  9 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  on 
the  claim  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
of  assessment  work  or  the  notice  of  intention  to  hold 


the  mining  claim  must  be  filed  both  in  the  office  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Hanageaent. 

This  requireaent  is  mandatory,  not  discretionary. 

Filing  of  evidence  of  assessaent  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  or  those  in  43  CFE 
3833.2-1. 

J 8 B Mining  Co.,  Inc..  65  IBLA  335  (July  15,  1962) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  O.S.C.  9 1744  (1976),  the  owner 
of  a mining  claim  located  on  or  before  Cct.  21,  1976, 
must  file  evidence  cf  performance  of  annual  assessaent 
work  or  a notice  of  intention  to  hold  the  claim  on  cr 
before  Cct.  22,  1979,  and  prior  to  Lee.  31  of  each  year 
thereafter.  This  requirement  is  mandatory,  net  discre- 
tionary. There  is  nc  provision  for  waiver  of  this  man- 
datory requireaent,  and  where  evidence  of  assessaent 
work  is  not  filed  because  it  was  delayed  in  the  mail, 
the  statutory  consequence  must  be  borne  by  the  claimant. 

Robert  A.  Sandstedt,  Prilev  Steaweld.  65  IBLA  367 
(July  20,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  9 1744  (1976),  the 
owner  of  a mining  claim  located  cn  public  land  tost 
file  a notice  of  intention  to  hold  the  clain  cr  evi- 
dence of  assessaent  work  prior  to  Dec.  31  of  each 
calendar  year,  both  in  the  office  where  the  location 
notice  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  There  is  no  provisicn  fer 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  timely  filed  because  cf 
loss  or  delay  by  the  Eostal  Service,  the  consequences 
must  be  borne  by  the  clainant. 

James  T.  Hackworth.  66  IBLA  132  (Aug.  10,  1982) 

Carolyn  c,  Crawford.  H.  Bar  Chenault.  68  IBLA  19 
(Oct.  19.  1982) 

Don  Tow.  68  IBLA  213  (Nov.  10,  1962) 


Where  a mining  claim  was  located  in  Nov.  1980, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  9 1744 
(1976),  to  file  cn  cr  before  tec.  30,  1981,  a nctice  cf 
intention  to  hold  the  clain  or  evidence  of  assessaent 
work  perforned  during  1961,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  cf  Land  Management.  Failure  tc 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  tc  constitute  an  abandon- 
ment of  the  clain. 

With  respect  to  unpatented  mining  claims  located 
after  Cct.  21,  1976,  the  fact  that  the  requirement  fer 
performing  assessment  work  under  the  mining  law  has 
not  yet  accrued  does  not  obviate  the  necessity  cf 
filing  either  a notice  of  intention  to  hold  the  claim 
or  evidence  cf  assessment  work  in  both  the  lccal 
recording  office  where  the  notice  of  loeatien  is 
recorded,  and  in  the  proper  BLH  office,  prior  tc 
Dec.  31  cf  the  year  following  the  calendar  year  in 
which  the  claim  was  located,  as  required  by  sec.  314 
cf  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  9 1744  (1976) . 

Evelyn  L.  Parent,  George V.  Hall.  66  IBLA  147  (lug.  1C, 

1982) 
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Under  sec.  314  of  the  Federal  Land  Eolicy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  an  anpatented  mining  claim  must  file  a notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  on  the  claim  on  or  before  Dec.  30  of 
each  calendar  year.  The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  claim  must  be  filed 
both  in  the  office  where  the  notice  of  location  of  the 
claim  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretionary.  Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  not 
constitute  compliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFB  3833.2-1. 

Geoffrey  L.  Barren,  66  IBLA  165  (Aug.  11,  1982) 

A.  L.  Stutenroth.  67  IBLA  6 (Sept.  1,  1982) 

Orville  8.  Williams,  Helen  C.  Williams.  69  IBLA  270 
(Dec.  21,  1982) 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  i 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Management  is  mandatory,  not  discre- 
tionary. Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  or  those 
in  43  CFB  3833.2-1. 

The  mailing  of  a proof  of  labor  to  the  Bureau  of 
Land  Management  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  BLM  office 
on  or  before  such  date. 

Vernon  J.  Nell.  66  IBLA  171  (Aug.  12,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  $ 1744  (1976),  requires  the 
owner  of  an  unpatented  mining  claim  to  file  a notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  prior  to  Dec.  31  of  each  year  both  in  the  county 
where  the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  Failure  to 
file  the  required  instruments  in  both  places  within  the 
prescribed  time  period  is  conclusively  deemed  to  consti- 
tute an  abandonment  of  the  claim. 

Carl  Bichenhofer.  66  IBLA  226  (Aug.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  % 1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  on  public  land 
must  file  a notice  of  intention  to  hold  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  the  proper  office 
of  the  Bureau  of  Land  Management.  There  is  no  provision 
for  waiver  of  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely  because 
it  was  delayed  in  the  mail,  the  consequence  must  be 
borne  by  the  claimant. 

Bade  McNeil.  Flora  McNeil.  66  IBLA  228  (Aug.  16,  1982) 
Lawrence  Hordstrom.  67  IBLA  398  (Oct.  12,  1982) 

James  J.  HcFarlane.  68  IBLA  24  (Oct.  21,  1982) 

Robert  F.  Thompson.  68  IBLA  120  (Oct.  26,  1982) 
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Under  sec.  314  cf  the  Federal  land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  must  file  a notice  of  intention  to 
hold  the  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  on  or  before  Dec.  30  of 
each  calendar  year.  This  requirement  is  mandatcr y , and 
failure  to  comply  is  deemed  conclusively  to  constitute 
abandonment  cf  the  claim  by  the  owner  and  renders  the 
claim  void. 

Alan  T.  Trees.  James  L.  Barnes.  66  IBIA  334  (Aug.  26, 

1982) 

James  A.  Huff,  Elizabeth  H.  Young . 69  IBIA  31  (Scv  = 26, 
1982) 


Under  sec.  314  cf  the  Federal  Land  Eolicy  and 
Management  Act  cf  1976,  43  U.S.C.  « 1744  (1976),  the 
owner  of  a mining  claim  located  before  Cct.  21,  1976, 
and  recorded  with  BLM  on  or  before  Cct.  22,  1979,  must 
file  a notice  of  intention  to  hold  the  claim  cr  evi- 
dence of  annual  assessment  work  on  the  claim  frier  tc 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  annual  statement  is  filed.  There  is  nc  pre- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  filed  timely 
because  it  becomes  lost  in  the  mail,  the  loss  must  be 
borne  by  the  claimant. 

James  B.  Braymen.  67  IBLA  138  (Sept.  16,  1962) 


The  recordation  requirement  of  sec.  314  cf  the 
Federal  Land  Eolicy  and  Management  Act  cf  1976, 

43  U.S.C.  § 1744  (1976) , that  evidence  of  assessment 
work  or  notice  of  intention  to  hold  mining  claims  be 
filed  where  the  notice  cf  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  BLM  is  mandatory, 
not  discretionary.  Filing  of  evidence  cf  assessment 
work  only  in  the  county  does  not  constitute  compliance 
either  with  the  recordation  requireaents  of  the  Federal 
Land  Policy  and  Management  Act  of  1976  or  those  in 
43  CFB  3833.2-1. 

The  mailing  of  a proof  of  labor  to  the  Bureau  cf 
Land  Management  prior  to  the  due  date  is  not  sufficient 
to  comply  with  the  requirements  cf  the  statute  unless 
the  proof  is  actually  received  by  the  proper  ELM  office 
on  or  before  such  date. 

Maureen  Carr,  67  IBLA  162  (Sept.  21,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  must  file  a notice  of  intent  to  hold  the 
mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  claim  prior  to  Dec.  31  cf  each 
year  following  the  calendar  year  in  which  the  claim  was 
located.  There  is  no  provision  for  waiver  cf  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  whatever  reason,  the  claim  is 
conclusively  presumed  to  be  abandoned. 

Keith  E.  Ferrell.  67  IBLA  181  (Sept.  21,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  and  43  U.S.C.  5 1744  (1976),  requires  the 
owner  of  an  unpatented  mining  claim  to  file  a nctice  of 
intention  to  hold  the  claim  or  evidence  of  assesssent 
work  prior  to  Dec.  31  of  each  year  in  the  proper  cffice 
of  the  Bureau  of  Land  Management.  Failure  to  file  the 
required  instrument  within  the  prescribed  time  period 
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is  conclusively  deemed  to  constitute  an  abandonment  cf 
the  claim. 

Robert  Brennan.  67  IBLA  218  (Sept.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  cn  public 
land  must  file  a notice  of  intention  to  held  the  mining 
claim  or  evidence  of  annual  assessment  work  on  the 
claim  prior  to  Dec.  31  of  each  year  in  both  the  county 
recorder's  office  and  the  proper  Bureau  of  Land  Manage- 
ment office.  Failure  to  file  the  required  instruments 
in  both  places  within  the  prescribed  time  period  is 
conclusively  deemed  to  constitute  an  abandonment  of  the 
claim. 

John. Ajidrew _§jt ok , 67  IBLA  272  (Sept.  28,  1982) 


Where  a mining  claim  was  located  in  Cct.  1977,  the 
owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a notice  of 
intention  to  hold  the  claim  or  evidence  of  assessment 
work  performed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Management.  Failure  to 
file  the  required  instruments  within  the  prescribed 
time  is  conclusively  deemed  to  constitute  an  abandon- 
ment of  the  claim. 

With  respect  to  unpatented  mining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requirement  for 
performing  assessment  work  under  the  mining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  in  the  proper  BLM  office,  prior  to  Dec.  31 
of  the  year  following  the  calendar  year  in  which  the 
claim  was  located,  as  required  by  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1744  (1976) . 

Roger  Ferguson,  Sybil  R.  Ferguson.  67  IBLA  284 
(Sept.  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1744  (1976) , the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file  a copy  of  the  notice  of  location  and  a notice 
of  intention  to  hold  the  claim  or  evidence  of  assess- 
ment work  on  the  claim  on  or  before  Oct.  22,  1979,  and 
prior  to  Dec.  31  of  every  year  thereafter  he  must  file 
an  affidavit  of  assessment  work  or  a notice  of  inten- 
tion to  hold  the  claim.  There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  filed  timely  because  it 
was  delayed  in  the  mail,  the  statutory  consequences 
must  be  borne  by  the  claimant. 

Carl  B.  Quandt.  67  IBLA  355  (Oct.  6,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  as  it  relates  to  claims  located  on  or 
before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Management  of  a copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a notice  of  intention  to  hold  the  mining  claims, 
an  affidavit  of  assessment  work  performed  thereon,  or  a 
detailed  report  relating  thereto,  as  provided  by 
30  U.S.C.  § 28-1  (1976) , all  to  be  filed  on  or  before 
Oct.  22,  1979.  Bach  required  document  must  also  be 
timely  filed  or  recorded  with  the  proper  local  or  state 
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office  having  the  responsibility  under  state  law  for 
recording  location  nctices.  Failure  to  comply  with 
these  requirements  gives  rise  to  a conclusive  presump- 
tion of  abandoneent  cf  the  claims. 

Elanche  W.  Petersen , 67  IELA  388  (Cct.  8,  1982) 


Under  sec.  314  of  the  Federal  land  Eolicy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  the  owner 
of  a mining  claim  located  on  public  land  must  file  a 
notice  of  intention  to  hold  the  claim  or  evidence  cf 
assessment  work  prior  to  Eec.  31  of  each  calendar  year, 
both  in  the  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  cf  Land 
Management.  There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  timely  filed  the  consequences  must  be  borne 
by  the  claimant. 

Jack  L.  Wooley,  68  IBLA  13  (Cct.  18,  1982) 


Where  a preponderance  of  the  evidence  supports  a 
finding  that  all  documents  necessary  to  effectuate  a 
filing  under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  were 
timely  filed,  a decision  declaring  a mining  claim  aban- 
doned and  void  for  failure  to  file  timely  the  required 
documentation  will  be  vacated. 

S.  F.  Cook.  68  IBLA  176  (Nov.  5,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  « 1744  (1976),  the 
owner  of  a mining  claim  must  file  a notice  of  intention 
to  held  or  evidence  of  performance  of  assessment  work 
on  the  claim  prior  to  Dec.  31  of  each  calendar  year. 
There  is  no  provision  for  waiver  of  this  mandatory 
requirement,  and  where  evidence  of  assessment  work  is 
not  filed  because  it  became  lost  in  the  mail,  the  less 
must  be  borne  by  the  claimant. 

Magma  Power  Co.  et  al..  68  IBLA  201  (Bov.  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  « 1744  (1976),  the 
owner  of  a mining  claim  located  on  public  land  must 
file  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  prior  to  Dec.  31  of  each 
calendar  year,  both  in  the  office  where  the  loeatien 
notice  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  There  is  no  provisicn  fer 
waiver  cf  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  timely  filed  because  of 
loss  or  delay  by  the  Postal  Service,  the  consequences 
must  be  borne  by  the  claimant. 

Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  « 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  eitraneous  evidence  that 
a claimant  intended  not  to  abandon  bis  claim  may  not  be 
considered  in  such  cases. 

John  Heston.  68  IELA  206  (Nov.  10,  1982) 
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Hhere  a aining  claiaant  subaits  a copy  c£  his 
annual  proof  of  labor  to  the  BLH  district  office  in 
Susanville,  California,  on  Dec.  31,  1981,  he  has  not 
coaplied  with  43  CFR  3833.2-1.  The  instruaent  was 
subaitted  to  the  district  office  after  the  statutory 
period  for  such  filings  had  expired.  Purther,  the  dis- 
trict office  was  not  the  "proper  BLH  office"  in  which 
to  file  such  a document.  The  proper  office  is  the  BLH 
California  State  Office  in  Sacranento,  California,  as 
expressly  provided  in  43  CFB  1821. 2-1  (d) , and  43  CFR 
3833.0-5 (g)  . Hhere  the  required  instruaent  is  not 
received  and  date  stanped  by  the  proper  BLH  office 
during  the  statutory  tine  period,  the  aining  claim  is 
properly  deeaed  to  be  abandoned. 

John  LOveladY.  68  IBLA  245  (Nov.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agenent  Act  of  1976,  43  O.S.C.  * 1744  (1976) , the  owner 
of  an  unpatented  aining  claia  located  before  Oct.  21, 
1976,  aust  file  a notice  of  intention  to  hold  the  aining 
claia  or  evidence  of  perforaance  of  assessaent  work  on 
the  claia  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of 
each  calendar  year  following.  There  is  nc  provision 
for  waiver  of  this  mandatory  requirenent,  and  where 
evidence  of  assessaent  work  is  not  filed  tiaely,  the 
consequences  aust  be  borne  by  the  claiaant. 

Lovd  R.  Colaw.  68  IBLA  260  (Nov.  16,  1982) 

Bussell  P.  Journioan.  69  IBLA  52  (Nov.  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  % 1744  (1976),  the 
owner  of  a aining  claia  located  after  Oct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  of  Land 
Hanageaent,  a notice  of  intention  to  hold  or  evidence 
of  perforaance  of  assessaent  work  on  the  claia  prior  to 
Dec.  31  of  the  calendar  year  following  the  year  in 
which  the  claia  was  located.  There  is  no  provision  for 
waiver  of  this  aandatory  requirenent,  and  where  evi- 
dence of  assessaent  work  is  not  filed  because  it  becane 
lost  in  the  sail,  the  consequence  aust  be  bcrne  by  the 
claiaant . 

Arden  F.  Griffith  et  al..  68  IBLA  295  (Ncv.  19,  1982) 


Hhere  a aining  claia  was  located  in  Dec.  1979, 
and  evidence  of  assessaent  work  or  a proper  notice  of 
intention  to  hold  the  claia  was  not  filed  both  in  the 
office  where  the  claia  is  recorded  and  in  the  proper 
office  of  BLH  on  or  before  Dec.  30,  1980,  the  claia 
is  properly  declared  abandoned  and  void  pursuant  to 
43  U.S.C.  « 1744(c)  (1976). 

B.  Rigby  young.  68  IBLA  397  (Nov.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent Act  of  1976,  43  U.S.C.  « 1744  (1976) , the  owner 
of  a aining  claia  located  before  Oct.  21,  1976,  aust 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
foraance  of  annual  assessaent  work  on  the  claia  with 
the  proper  office  of  the  Bureau  of  Land  Hanageaent  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirenent  is  aandatory,  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  and  renders  the  claia  void. 
The  recordation  requirenent  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Hanageaent  Act  of  1976,  that 
evidence  of  assessaent  work  or  notice  of  intention  to 
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hold  aining  claias  be  filed  both  in  the  office  where 
the  notice  cf  location  is  recorded  and  in  the  proper 
office  of  BLH  is  aandatory,  not  discretionary. 

Hhere  a claiaant  inadvertently  oaits  the  nave  cf 
several  mining  claias  froa  his  affidavit  of  annual 
assessaent  work  or  notice  of  intention  to  hold  the 
claias,  which  otherwise  was  properly  recorded  bcth  in 
the  county  and  with  BLH,  the  oaitted  claias  aust  be 
deeaed  conclusively  to  be  atandoned  under  provisions  cf 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  U.S.C.  « 1744  (1976). 

The  conclusive  presumption  of  abandonaent  which 
attends  the  failure  to  file  an  instruaent  required 
by  43  U.S.C.  « 1744  (1976)  is  iaposed  by  the  statute 
itself.  A aatter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  cf  an  adainistra- 
tive  official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  ncnccapliance  with  the  statute,  or  to  afferd 
claiaants  any  relief  from  the  statutory  ccnsequences. 

Richard  B.  Neves.  69  IBLA  44  (Nov.  29,  1982) 


Under  sec.  314  cf  the  Federal  land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  » 1744  (1976),  the 
owner  of  a lining  claim  located  before  Cct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  cf  Land 
Hanageaent,  cn  or  before  Oct.  22,  1979,  a copy  cf  the 
recorded  notice  of  location  and  a notice  of  intention 
to  hold  the  claia  or  evidence  of  assessaent  work  per- 
foroed  on  the  claia,  and  prior  to  Dec.  31  of  each 
calendar  year  thereafter  a copy  of  the  evidence  cf 
assessaent  work  perfotaed  for  that  year  or  a notice 
of  intention  to  hold  the  claim.  There  is  nc  prevision 
for  waiver  cf  this  aandatory  requirenent,  and  where 
evidence  of  assessaent  work  is  not  filed  because  it 
becaae  lost  in  the  aail,  the  consequence  aust  be  bcrne 
by  the  claiaant. 

Phil  B.  Parks.  69  IBLA  48  (Nov.  29,  1982) 

Dudley  L.  Davis.  69  IELA  127  (Dec.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  cf  1976,  43  U.S.C.  $ 1744  (1976),  the 
owner  of  a aining  claim  located  hefere  Oct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  cf  Land 
Hanageaent,  a copy  of  the  recorded  notice  of  lccaticn 
and  a notice  of  intention  to  hold  the  claia  or  evidence 
of  perforaance  of  assessaent  work  on  the  claia  cn  cr 
before  Cct.  22,  1979,  and  thereafter  prior  to  Dec.  31 
of  each  calendar  year,  aust  file  with  BLH  a copy  cf  the 
evidence  of  assessaent  work  perforaed  for  that  year  cr 
a notice  of  intention  to  hold  the  claia.  There  is  nc 
provision  for  waiver  of  this  aandatory  requirenent,  and 
where  the  evidence  cf  assessment  work  is  not  tiaely 
filed,  for  any  reason,  the  consequence  aust  be  bcrne  by 
the  claiaant. 

Susan  S.  Siaaops,  69  IELA  84  (Nov.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent Act  of  1976,  43  U.S.C.  4 1744  (1976),  the  owner 
of  a lining  claim  located  before  Oct.  21,  1976,  aust 
file  a notice  of  intention  to  hold  or  evidence  cf  per- 
foraance of  annual  assessaent  work  cn  the  claia  with 
the  proper  office  of  the  Bureau  of  Land  Hanageaent  cn 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requirement  is  aandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonaent  cf  the  claia  and  renders  the  claia  vcid. 
The  recordation  requirement  of  sec.  314(a)  cf  the 
Federal  Land  Policy  and  Hanageaent  Act  cf  1976,  that 
evidence  of  assessaent  work  or  notice  of  intenticr  tc 
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hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instruaent  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Asbestos  Mines.  Inc..  69  IBLA  100  (Nov,  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314  (a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLM  is  mandatory,  not 
discretionary  . 

The  conclusive  presumption  of  abandonaent  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  9 1744  (1976)  is  iaposed  by  the  statute 

itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Brent  K.  Young.  69  IBLA  131  (Dec.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file,  with  the  proper  office  of  the  Bureau  of  Land 
Management,  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter,  a copy  of  the 
evidence  of  assessment  work  or  a notice  of  intention  to 
hold  the  claim.  There  is  no  provision  for  waiver  of 
this  mandatory  requirement,  and  where  evidence  of 
assessment  work  is  not  filed,  for  whatever  reason,  the 
statutory  consequence  must  be  borne  by  the  claimant  as 
set  forth  in  43  U.S.C.  9 1744(c)  (1976). 

Coates-Lahusen.  69  IBLA  137  (Dec.  9,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
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notice  of  intention  to  bold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  reccxded 
and  in  the  proper  office  of  BLM  is  mandatory,  net 
discretionary. 

Bhere  the  claimant  inadvertently  omits  the  names 
of  several  mining  claims  from  bis  affidavit  of  annual 
assessment  verk,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLM,  the  onitted  clains 
must  be  deemed  conclusively  to  be  abandoned  under  pre- 
visions of  sec.  314,  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  9 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instruaent  required 
by  43  U.S.C.  9 1744  (1976)  is  imposed  by  the  statute 
itself.  A tatter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  nonccipliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Klondex  Gold  6 Silver  Mining  Co..  69  IBLA  247  (tec.  2C, 
1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
must  file  with  the  proper  office  of  the  Bureau  cf  Land 
Management,  cn  or  before  Oct.  22,  1979,  a copy  cf  the 
recorded  notice  of  lccaticn  and  a notice  of  intention 
to  bold  the  mining  claim  or  evidence  of  assessment  werk 
performed  on  the  claim.  There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  the 
copy  of  the  location  notice  or  evidence  of  assessment 
work  is  not  timely  filed,  the  claim  is  properly 
declared  abandoned. 

Midas  International,  Inc..  69  IELA  251  (Dec.  21,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  9 1744  (1976),  the  cwner 
of  an  unpatented  mining  claim  must  file  a notice  cf 
intention  tc  hold  the  claim  or  evidence  of  assessment 
work  performed  cn  the  claim  prior  to  Dec.  31  cf  each 
calendar  year.  There  is  nc  provision  for  waiver  cf 
this  mandatory  requirement,  and  where  evidence  cf 
assessment  werk  is  net  filed  timely,  fox  any  reasen, 
the  statutory  consequence  must  be  borne  by  the  claimant. 

Elton  p.  Hascari.  69  IELA  273  (Dec.  21,  1982) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  9 1744  (1976),  the  cwner 
of  a mining  claim  located  before  Oct.  21,  1976,  must 
file  with  the  proper  office  of  the  Eureau  of  Land  Man- 
agement, on  cr  before  Oct.  22,  1979,  a copy  of  the 
notice  of  location  and  a notice  of  intention  to  held 
the  claim  or  evidence  of  assessment  work  performed  cn 
the  claim.  There  is  nc  provision  for  waiver  cf  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  any  reasen,  the  consequence  must 
be  berne  by  the  claimant. 

Charles  W.  Shannon.  Ruth  Kunkel.  69  IBLA  300  (Dec.  23, 
1982J 


n 


FEDERAL  LAUD  POLICY  AND  MANAGEMENT  ACT  OF  1976— Continued 

RECORDATION  OF  AFFIDAVIT  OF  ASSESSBENT  WORK  OR  NOTICE  OF 
INTENTION  TO  HOLD  MINING  CLAIM — Continued 

The  recordation  requirement  of  sec.  314  (a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  D.S.C.  6 1744(a)  (1976),  that  evidence  of  assess- 

ment work  or  notice  of  intention  to  hold  mining  claims 
located  prior  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  is  mandatory,  not  discretion- 
ary. Filing  of  evidence  only  in  the  county  recording 
office  does  not  constitute  compliance  either  with  the 
recordation  requirements  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  or  those  in  43  CFB  3833.2-1. 

L.  L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 

Dee  Bright.  69  IBLA  309  (Dec.  23,  1892) 


RECOBDATION  OF  MINING  CLAIMS  AND  ABANDONMENT 

Bhere  a mining  claim  was  located  in  Apr.  1970  and 
a copy  of  the  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLH  office  on  or  before 
Oct.  22,  1979,  the  claim  is  properly  declared  abandoned 
and  void  pursuant  to  43  D.S.C.  i 1744(c)  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 

by  ; 1744  (1976)  is  imposed  by  the  statute 

itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

A1  Sherman.  61  IBLA  94  (Jan.  4,  1982) 


Onder  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  D.S.C.  « 1744  (1976),  and  43  CFB 
3833.1-2  (b) , the  owner  of  an  unpatented  mining  claim 
located  after  Oct.  21,  1976,  on  Federal  land  shall  file 
within  90  days  after  the  date  of  location  of  that  claim 
in  the  proper  BLM  office  a copy  of  the  official  record 
of  the  notice  of  location  of  the  claim.  This  require- 
ment is  mandatory,  and  failure  to  comply  within  the 
tine  period  prescribed  must  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  mining  claim. 

Glenn  Cox.  61  IBLA  97  (Jan.  4,  1982) 

Harrv  Birkholz.  61  IBLA  170  (Jan.  25,  1982) 


Filing  is  accomplished  only  when  a document  is 
delivered  to  and  received  by  the  proper  BLM  office  dur- 
ing business  hours  and  depositing  a document  in  the 
nails  does  not  constitute  filing.  Hail  received  in  the 
post  office  box  designated  by  BLH  as  its  address  of 
record  prior  to  BLH's  close  of  business  on  a given  day 
is  properly  considered  as  received  by  BLH  on  that  date 
and  failure  of  BLH  to  pick  up  the  nail  cannot  alter 
this  result.  However,  where  the  evidence  establishes 
that  a document  was  not  placed  in  the  BLH  post  office 
box  until  after  the  deadline,  the  filing  is  not  timely. 

Golden  Nonesuch  Mining  Corp,  et  a^.,  61  IBLA  120 
(Jan.  15,  1982) 


FEDERAL  LANE  FOLICT  ABC  MANAGEMENT  ACT  CF  1976 — C cntinued 
BECORDATICH  OF  MINING  CLAIMS  AND  A E A N DC NM E NT— Cc nt inue d 

Where  a mining  claimant  records  in  the  ccunty 
recording  office  notices  of  location  for  mining  claims 
which  reflect  the  month  and  year  of  location  hut  emit 
the  day,  and  thereafter  submits  to  the  Bureau  of  Land 
Management  for  recordation  copies  of  the  notices  with 
the  day  filled  in,  BLH  should  accept  such  filing  fer 
the  purpose  of  recordation  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  cn  the  assump- 
tion that  the  claimant  will  refile  the  corrected  dccu- 
ments  with  the  county  in  order  to  protect  its  interests. 

Precious  Minerals  Dnlimited.  Inc..  61  IELI  136  (Jan.  15, 
1982) 


The  failure  to  file  the  instruments  required  ty 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  D.S.C.  « 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  cffice 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Robert  Wright.  61  IELA  158  (Jan.  20,  1982) 

Philip  W.  Lvttle.  61  IBLA  161  (Jan.  21,  1982) 

Javne  A.  HcBargue.  61  IELA  163  (Jan.  25,  1982) 

Dale  I.  Patchen.  Guv  W.  Patchen.  61  IBLA  185  (Jan.  26, 
1982) 

Michael  Mooney.  61  IELA  210  (Jan.  26,  1982) 

Harold  B.  weeds.  61  IBLA  359  (Feb.  16,  1982) 

Esther  B.  Hcore.  61  IBLA  391  (Feb.  18,  1982) 

Kay  B.  Krebs.  62  IBLA  84  (Feb.  25,  1982) 

El  CaPitan  Cil  Co,,  Inc..  62  IBLA  146  (Mar.  5,  1962) 

Virginia  White.  62  IELA  215  (Bar.  10,  1982) 

Robert  S.  Vetri.  62  IBLA  291  (Bar.  16,  1982) 

W.  E.  Mathescn.  62  IBLA  303  (Bar.  18,  1982) 

Douglas  H.  Cvermah.  62  IBLA  397  (Mar.  25,  1982) 

George  Fauver.  62  IBLA  399  (Mar.  25,  1982) 

Robert  L.  Race  et  al..  63  IBLA  1 (Bar.  25,  1982) 

R.  C.  Wilcox,  63  IBLA  19  (Bar.  26,  1982) 

Danner  Mines.  Inc..  63  IBLA  49  (Mar.  30,  1982) 

Elmer  F.  Brewster.  Steve  Foster,  63  IBLA  51  (Mar.  30, 
1982) 

Brickson  Placers.  Inc..  63  IBLA  60  (Mar.  30,  1982) 

Carl  W.  St.  Claire.  63  IBLA  125  (Apr.  5,  1982) 

D.  F.  Colson.  63  IBLA  221  (Apr.  15,  1982) 

Llovd  J.  Osborn.  64  IELA  21  (Hay  6,  1982) 

SI,  64  IELA  86  (Hay  12,  1982) 

Herbert  A.  Borton.  64  IBLA  89  (Hay  12,  1982) 

Great  West  Land  8 Mining  Corn..  64  IBLA  114  (Hay  19, 
1982) 

Charles  L.  Bcberts.  65  IBLA  67  (June  23,  1982) 

Madison  D.  Lccke  et  al..  65  IELA  122  (June  25,  19E2) 

James  Heilman.  65  IELA  180  (June  29,  1982) 

— Continued 
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FEDERAL  LANE  POLICY  AMD  MANAGEMENT  ACT  OF  J976 — Continued 
RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 
Joe  Karren,  Sr.,  et  al. . 65  IBLA  387  (July  23,  1982) 


Where  a mining  claim  was  located  in  Oct.  1969  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  BLM  office  on  or  before  Oct.  22,  1979,  the  claim 
is  properly  declared  abandoned  and  void  pursuant  to 
43  U.S.C.  § 1744(c)  (1976) . 


The  conclusive  presum 
attends  the  failure  to  fil 
by  43  U.S.C.  § 1744  (1976) 
itself.  A matter  of  law, 
not  depend  upon  any  act  or 
tive  official.  In  enactin 
not  invest  the  Secretary  w 
excuse  noncompliance  with 
claimants  any  relief  from 


ption  of  abandonment  which 
e an  instrument  required 
is  imposed  by  the  statute 
it  is  self-operative  and  does 
decision  of  an  administra- 
g the  statute,  Congress  did 
ith  authority  to  waive  or 
the  statute,  or  to  afford 
the  statutory  consequences. 


William  M.  M. Underwood.  61  IBLA  172  (Jan.  25,  1982) 


Where  a mining  claim  was  located  Aug.  15,  1981, 
and  a copy  of  the  official  record  of  the  notice  of 
location  was  not  filed  with  the  proper  BLM  office 
within  90  days  thereafter,  the  claim  is  properly 
declared  abandoned  and  void  pursuant  to  43  U.S.C. 

$ 1744  (c)  (1976) . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Nelson.  Sr..  61  IBLA  353  (Feb.  11,  1982) 


Under  sec.  314 (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  « 1744(b)  (1976),  and 

43  CFR  3833.1-2  (b) , the  owners  of  unpatented  lode  or 
placer  mining  claims  located  after  Oct.  21,  1976,  with- 
in 90  days  after  the  location  of  such  claims,  must  file 
in  the  proper  BLM  office  a copy  of  the  official  record 
of  the  notice  of  location  or  certificate  cf  location. 
Failure  to  file  such  instruments  timely  is  deemed  con- 
clusively to  constitute  an  abandonment  of  the  mining 
claims  by  the  owners,  and  they  are  properly  declared 
void. 

Ross  Murray.  62  IBLA  7 (Feb.  23,  1982) 

George  Massie.  64  IBLA  137  (May  20,  1982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Jim  H.  Koonce.  62  IBLA  9 (Feb.  23,  1982) 

Lov  Yokua.  62  IBLA  27  (Feb.  24,  1982) 

Douglas  Lee  Jones.  62  IBLA  107  (Mar.  2,  1982) 

Floren  Klopfenstein.  62  IBLA  238  (Mar.  11,  1982) 

Calaho  Mining  Co..  63  IBLA  5 (Bar.  25,  1982) 


FEDERAL  LANE  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 

RECORDATION  OF  MINING  CLAIMS  AND  ABANDONMENT — Continued 

Old  Hundred  Gold  Mining  Co..  63  IBLA  56  (Bar.  3C,  1982) 

Lynn  Day.  63  IELA  70  (Bar.  30,  1982) 

Lawrence  Paul.  63  IELA  275  (Apr.  19,  1982) 

Thomas  G.  Bason  et  al..  64  IELA  104  (Bay  17,  1982) 

Stanley  Sims.  64  IBLA  257  (June  2.  1982) 

Gregory  N.  Barrington.  64  IBLA  331  (June  10,  1962) 

Betty  Smith.  64  IBLA  395  (June  17,  1982) 

Utah  Calcium  Co..  Inc..  64  IBLA  402  (June  17,  1982) 

Harold  L.  Bicbae^scn.  65  IBLA  6 (June  17,  1982) 

Charles  B.  Hull  et  al..  65  IBLA  61  (June  23,  1982) 

Howard  B.  Thompson.  65  IELA  79  (June  23,  1982) 

Edwin  P.  Keegan.  Jr..  65  IBLA  114  (June  25,  1982) 

Don  C.  Tracy.  Gordon  C.  Tracy.  65  IBLA  160  (June  29, 

1982) 

Bernaid  Mining  Co..  65  IBLA  172  (June  29,  1982) 

Fawn  Buep.  65  IBLA  277  (July  12,  1982) 

Banuel  R.  Hernandez.  65  IBLA  281  (July  12,  1982) 

Helena  Silver  Bines.  Inc..  65  IELA  287  (July  13,  1982) 

J 6 B Bining  Co..  Inc..  65  IBLA  335  (July  15,  1982) 

Olive  B.  Stirland.  65  IBLA  363  (July  20,  1982) 

David  G.  Still.  66  IELA  35  (July  23,  1982) 

William  B.  Gaechter  et  al..  66  IELA  230  (Aug.  16,  1982) 
Jaies-U  Barnes.  66  iela  334  (Aug.  26, 

1982) 

Vienna  Silver  Bines  Co..  Inc..  67  IBLA  130  (Sept.  16, 
1982) 

Bagma  Power  Co.  et  al..  68  IBLA  201  (Nov.  10,  1982) 

John  Hestcn.  68  IELA  206  (Nov.  10,  1982) 

Arden  F,  Grifjgjtb.et.al,..  68  IBLA  295  (Nov.  19,  1982) 
Carlvle  A.  Brough.  68  IELA  318  (Nov.  19,  1982) 

Belvin  Bradshaw.  68  IBLA  390  (Nov.  23,  1982) 

B.  Rigby  louno.  68  IBLA  397  (Nov.  23,  1982) 

69  IBLA  31  (Ncv.  26, 

1982) 

Phil  E.  Parks.  69  IBLA  48  (Nov.  29,  1982) 

Susan  S.  Sipmocs.  ®9  IBLA  84  (Nov.  30,  1982) 

Dudley  L.  Davis.  69  IBLA  127  (Dec.  8,  1982) 
Coates-Lahusen.  69  IELA  137  (Dec.  9,  1982) 

«9  IBLA  300  (Dec.  23, 

1982) 

L.  L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 

Dee  Wright . 69  IBLA  309  (Dec.  23,  1892) 
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FEDERAL  LAMP  POLICE  AMD  HAHAGBBBHT  ACT  OF  1976— Con tinned 
RECORDATION  OF  HIRING  CLAIHS  AND  ABANDONMENT — Continued 

Under  sec.  314(b)  of  the  Federal  Land  Policy  and 
Banageient  Act  of  1976,  43  U.S.C.  5 1744(b)  (1976),  and 

43  CFH  3833.1-2  (b),  the  owner  of  an  ubpatented  lode  or 
placer  aining  claia  located  after  Oct.  21,  1976,  anst 
file  in  the  proper  8LH  office,  within  90  days  after  the 
date  of  location  of  such  claia,  & copy  of  the  official 
record  of  the  notice  or  certificate  of  location.  Fail- 
ore  to  file  such  instrument  timely  is  deeaed  conclu- 
sively to  constitute  an  abandonment  of  the  aining  claim 
by  the  owner,  and  it  is  properly  declared  void. 

Bruce  C.  Keapfffer.  62  IBLA  32  (Feb.  24,  1982) 

daaes  ».  Soman,  67  IBLA  223  (Sept.  23,  1982) 

Sidney  A.  8ebb.  69  IBLA  202  (Dec.  16,  1982) 


Pursuant  to  43  CFR  3833.4  and  36  CFR  9.5(d), 
unpatented  aining  claias  located  on  lands  within  any 
unit  of  the  national  park  systea  which  were  timely 
recorded  in  accordance  with  16  O.S.C.  § 1907  (1976), 
aay  not  conclusively  be  deeaed  abandoned  and  void  if  a 
notice  of  intention  to  hold  is  not  filed  in  1978  for 
record  in  the  unit  of  the  national  park  system  where 
the  location  notice  is  recorded,  as  the  filing  require- 
nent  is  not  statutory,  but  only  regulatory,  so  the 
defect  is  curable.  Notice  of  such  defect  should  be 
given  and  the  claimant  allowed  30  days  within  which  to 
correct  the  defect.  An  unpatented  aining  claim  located 
before  Oct.  21,  1976,  on  land  within  a unit  of  the 
national  park  system  and  tiaely  recorded  under  the 
Hining  in  the  Parks  Act,  16  O.S.C.  § 1907  (1976) , may 
not  be  deeaed  abandoned  and  void  where  a copy  of  the 
recorded  instrument  showing  evidence  of  assessment  work 
is  filed  with  the  proper  office  of  BiB  on  or  before 
Oct.  22,  1979,  and  on  or  before  Dec.  30  of  each  year 
thereafter,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  5 1744 
(1976)  . 

Horrill  A.  Nielson  et  al.„  62  IBLA  249  (Bar.  15,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  O.S.C.  9 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a lining  clais  located  on 
or  before  Oct.  21,  1976,  Bust  file  a copy  of  the  offi- 
cial record  of  the  notice  or  certificate  cf  location 
for  such  claia  with  the  proper  Bureau  of  Land  Manage- 
aent  office  on  or  before  Oct.  22,  1979.  These  require- 
ments are  aandatory  and  failure  to  comply  is  deeaed 
conclusively  to  constitute  an  abandonment  of  the  claim 
by  the  owner  and  renders  the  claia  void. 

The  conclusive  presuaption  of  abandonaent  which 
attends  the  failure  to  file  an  instruaent  required 
by  43  O.S.C.  9 1744  (1976)  is  imposed  by  the  statute 
itself.  A aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  aining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976  are  constitutional. 

Sidney  0.  Smith.  62  IBLA  378  (Bar.  24,  1982) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976— Continued 
RECORDATION  OF  MINING  CLAIHS  AND  A8AND0NHEN1— Continued 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  O.S.C.  9 1744  (1976),  and  43  CF 8 3833.2  in 
the  proper  BLR  office  within  the  tiae  periods  pre- 
scribed therein  ccnclusively  constitutes  abandonaent  cf 
the  lining  claim  by  the  owner. 

Frances  J.  Earger.  63  IBLA  67  (Bar.  30,  1982) 

S.  F.  cook.  68  IBLA  176  (Nov.  5,  1982) 

F.  A.  Stacy.  68  IBLA  240  (Nov.  16,  1982) 


The  failure  to  file  the  instrunents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
Of  1976,  43  O.S.C.  9 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Eureau  of  Land  Management  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claia  by  the 
owner. 

Appellant  has  not  complied  with  the  statutory  and 
regulatory  rules  for  recordation  of  mining  claim  loca- 
tions where  the  document  filed  with  BLM  bears  a loca- 
tion date  that  the  document  filed  with  the  county  dees 
not.  Moreover,  State  of  Washington  law,  which  governs 
deter sination  of  the  location  date  in  this  case,  con- 
templates recordation  of  a location  notice  with  the 
county  only  after  certain  prerequisites  have  been 
accomplished  on  the  claim  to  locate  it.  Thus,  the 
declaration  that  location  occurred  on  Bov.  11,  1981, 
or  on  Feb.  3,  1982,  is  incorrect  when  the  location 
notice  was  recorded  with  the  county  Bov.  10,  1961. 

Where  it  is  impossible  for  ELM  to  ascertain  whether 
the  aining  claimant  has  timely  filed,  because  the 
location  date  is  clearly  incorrect  or  missing,  the 
filing  is  properly  rejected. 

Gerald  B.  Bannon,  63  IBLA  115  (Apr.  2,  1982) 


"Date  cf  location."  Although  43  CF F 3833.C-5(h) 
provides  that  the  date  of  location  of  a mining  claia 
shall  be  determined  by  state  law  in  the  jurisdiction 
where  the  claia  is  located,  where  the  location  certi- 
ficate, as  recorded  with  the  county  recorders  office 
as  required  by  state  law,  recites  a specific  date  cf 
location  of  the  claim,  that  date  will  be  used  as  the 
inception  of  the  90-day  period  allowed  for  recorda- 
tion by  43  O.S.C.  9 1744  (1976),  as  that  is  the  date 
upon  which  the  claimant  asserts  he  located  the  claia 
and  entered  upon  the  public  land. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanagement  Act 
cf  1976,  43  U.S.C-  9 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Eureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  clais  by  the 
owner. 

Begulaticn  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claia,  millsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a aandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  claims  are  submitted  tc 
BLM  for  recordation  on  Oct.  9,  1981,  and  the  filing 
fees  therefor  are  net  paid  to  BLM  until  Oct.  20,  1981, 
the  recordation  date  of  the  notices  is  Cct.  2C,  1981. 


Mrs.  Gecrqe  G.  Wagper  et  al. , 63  IEIA  146  (Apr.  6,  1982) 
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RECORDATION  OF  MINING  CLAIRS  AND  ABANDONRENT — Continued 

Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agenent  Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  a aiming  claia  located  on  or  before  Oct.  21,  1976, 
aust  file  a copy  of  the  recorded  notice  of  location  and 
a notice  of  intention  to  hold  the  claia  or  evidence  of 
performance  of  annual  assessment  work  on  the  claia  on 
or  before  Oct.  22,  1976,  and  a proof  of  labor  or  notice 
of  intention  to  hold  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  mining  claim  Bust 
be  filed  both  in  the  office  where  the  notice  of  the 
claim  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  This  requirement  is  manda- 
tory, not  discretionary.  Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  not 
constitute  compliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  i 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Elsje  I.  Stewart,  Walter  G.  Stewart.  63  IBLA  153 
(Apr?  6,  1982) 


Under  43  CFR  3833. 1-2  (b) , the  owner  of  an  unpat- 
ented mining  claim,  millsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claim  in  the 
proper  Bureau  of  Land  Management  office  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

Donald  C,  Strpnq.  63  IBLA  195  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976) , and 
43  CFR  3833.1-2,  the  owner  of  a mining  claim  located  on 
or  before  Oct.  21,  1976,  must  file  a copy  of  the  offi- 
cial record  of  the  notice  or  certificate  of  location 
for  such  claim  with  the  proper  Bureau  of  Land  Manage- 
ment office  on  or  before  Oct.  22,  1979.  These  require- 
ments are  mandatory  and  failure  to  comply  is  deemed 
conclusively  to  constitute  an  abandonment  of  the  claim 
by  the  owner  and  renders  the  claim  void. 

PaOl_E- .Bartholomew , 63  IBLA  198  (Apr.  8,  1982) 


The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  to  determine  whether  the  mining  claim 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

Gold  Reserve  Mining,  Inc..  63  IBLA  266  (Apr.  19,  1982) 
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Fox  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must  be 
recorded  with  the  proper  office  of  BLR  within  90  days 
after  the  date  of  location.  43  CFB  3833.4  states  that 
failure  to  subiit  the  required  instruments  within  the 
specified  time  limits  is  conclusively  considered  aban- 
donment of  the  the  claim  and  it  shall  be  void.  The 
conclusive  presumption  of  abandonment  which  attends  the 
failure  to  file  an  instrument  required  by  43  U.S.C 
* 1744  (1976)  is  imposed  by  the  statute  itself. 

A matter  of  law,  it  is  self-operative  and  does  net 
depend  upon  any  act  or  decision  of  an  administrative 
official.  In  enacting  the  statute.  Congress  did  net 
invest  the  Secretary  with  authority  to  waive  cr  excuse 
noncompliance  with  the  statute,  or  to  afford  claimants 
any  relief  from  the  statutory  consequences. 

George  Bhitefrefld.  64  IBLA  111  (Ray  17,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Ranagement  Act 
of  1976,  43  U.S.C.  i 1744  (1976),  and  43  CFB  3833.1  in 
the  proper  BLR  office  within  the  time  period  prescribed 
by  statute  ccnstitutes  an  abandonment  of  the  mining 
claim  by  the  owner.  Regulation  43  CFR  3833.1-2  (d) 
requires  each  location  notice  filed  for  recordaticn  tc 
be  accompanied  by  a service  fee  of  S5.  This  is  a manda- 
tory requirement,  so  there  is  no  recordation  of  a mining 
claim  where  the  check  tendered  as  payment  of  the  service 
fee  is  never  honored  by  the  drawer's  bank.  Thcrefcre, 
when  the  location  notices  are  filed  with  BLR  Oct.  22, 
1979,  but  the  service  fee  is  not  paid  with  a negotiable 
check  until  June  3,  1980,  the  recordation  date  of  the 
claims  is  June  3,  1980.  For  claims  located  pricx  tc 
Oct.  21,  1976,  where  the  effective  date  of  recordaticn 
of  the  location  notices  with  ELR  is  June  3,  198C, 
sec.  314  of  FLPRA  ccmpels  the  conclusive  deter minaticn 
that  the  claims  are  abandoned. 

Calen  Minerals.  64  IELA  261  (June  2,  1982) 


Recordation  of  an  unpatented  mining  claim  is 
effected  by  filing  a copy  of  the  official  record  cf  the 
location  notice  with  the  proper  BLR  office  and  paying  a 
service  charge  of  $5  per  claim. 

43  U.S.C.  $ 1744  (1976)  requires  the  recordaticn 
of  unpatented  mining  claims,  and  where  a patented 
mining  claim  inadvertently  was  recorded  with  ELR,  it  is 
proper  to  cancel  the  recordation. 

The  recordation  in  1981  of  an  amended  loeatien 
notice  for  a pre-FLPHA  mining  claim,  where  the  original 
claim  had  never  been  recorded  with  BLR,  cannct  confer 
any  earlier  right  to  the  claim  than  the  date  cf  the 
amended  loeatien. 

Sunshine  Mining  Co..  Silver  Syndicate.  IncT.  64  I ELI 
399  (June  17,~1982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required  by 
43  U.S.C.  $ 1744  (1976),  within  the  prescribed  time 
period  is  imposed  by  the  statute  itself.  A matter  cf 
law,  the  conclusive  presumption  is  self-operative  and 
does  not  depend  upon  any  act  or  decision  of  an  adminis- 
trative official.  In  enacting  the  statute,  Ccngrcss 
did  not  invest  the  Secretary  with  authority  tc  waive 
or  excuse  nc ncompliance  with  the  statute,  or  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 


C.  Douglas  jee.  65  IELA  41  (June  22,  1982) 


81 


FEDERAL  LAUD  POLICY  AMD  MANAGEMENT  ACT  OF  1976 — Con t i n ue d 
RECORDATION  OF  HINING  CLAIHS  AND  ABANDONMENT — Continued 

Under  43  U.S.C.  ft  1744  (1976)  and  43  CFR  3833.1-2, 
the  owner  of  an  unpatented  aining  claim  located  on  or 
before  Oct.  21,  1976,  must  have  filed  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion with  the  proper  Bureau  of  Land  Management  office 
on  or  before  Oct.  22,  1979.  This  requirement  is  man- 
datory and  failure  to  comply  conclusively  constitutes 
abandonment  of  the  claim  by  the  owner. 

James  W.  Gough,  65  IBLA  59  (June  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  ft  1744  (1976),  and 
43  CFB  3833.2-1,  the  owner  of  a mining  claim  located 
on  or  before  Oct.  21,  1976,  must  file  evidence  of  per- 
formance of  annual  assessment  work  or  a notice  of 
intention  to  hold  the  claim  on  or  before  Oct.  22,  1979, 
and  prior  to  Dec.  31  of  each  calendar  year  thereafter. 
This  requirement  is  mandatory,  and  failure  to  comply  is 
deemed  conclusively  to  constitute  an  abandonment  of 
the  claim  by  the  owner  and  renders  the  claim  void. 

Under  43  U.S.C.  ft  1744  (1976),  and  43  CFB  3833.1-2 
and  3833.4,  where  the  owner  of  an  unpatenled  aining 
claim  located  prior  to  Oct.  21,  1976,  failed  to  file  a 
copy  of  the  official  record  of  the  location  notice  with 
the  Bureau  of  Land  Management,  on  or  before  Oct.  22, 
1979,  the  claim  must  be  considered  to  be  abandoned  by 
the  owner,  and  it  is  void. 

Kivalina  River  Mining  Ass'n.  65  IBLA  164  (June  29,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  original  location.  A location  notice 
cannot  be  considered  an  amended  location  where  the  ori- 
ginal location  did  not  comport  with  the  statutory 
requirements.  A location  notice,  even  though  styled 
"amended,"  nay  be  considered  an  original  location  where 
the  earlier  location  was  improperly  made. 

Samuel  P.  Barr.  Sr..  65  IBLA  167  (June  29,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLB  on  Bar.  3,  1981,  and  the  filing  fees  therefor  are 
not  paid  to  BLB  until  Apr.  20,  1981,  the  recordation 
date  of  the  notices  is  Apr.  20,  1981. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite  ser- 
vice fee  within  the  tine  periods  prescribed  therein, 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

William  Scott  Olsen.  65  IBLA  274  (July  12,  1982) 
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Pursuant  to  43  CFR  3833.1-1  and  36  CFB  9.5(a),  an 
unpatented  mining  claim  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  net 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Register  notice  (41  FR  46357  (Cct.  20, 
1976)),  or  36  CFB  9.5  is,  pursuant  to  16  U.S.C.  ft  1907 
(1976) , conclusively  presumed  to  be  abandoned  and 
void. 

George  C.  Hooker  et  al..  66  IBLA  168  (Aug.  12,  1982) 


A relocation  of  a mining  claim  is  adverse  tc  the 
original  claim,  as  distinguished  from  an  amended  loca- 
tion which  generally  relates  back  to  the  original  loca- 
tion in  the  absence  of  intervening  rights.  A decision 
declaring  a claim,  as  relocated,  abandoned  and  void  for 
failure  to  record  with  ELM  under  sec.  314  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 
ft  1744  (1976) , will  be  reversed  where  an  amended 
notice  of  location  is  timely  recorded  with  ELM  by  a 
claimant  asserting  that  he  is  the  owner  by  chain  of 
title  of  the  claim,  as  relocated,  notwithstanding  the 
fact  that  the  amended  location  notice  references  the 
original  location  notice. 

J.  B.  Schaffer.  67  IBLA  64  (Sept.  9,  1982) 


Regulation  43  CFB  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  claims  are  submitted  tc 
BLR  Apr.  22,  1982,  and  the  filing  fee  therefor  is  net 
paid  to  BLH  until  May  13,  1982,  102  days  from  the  date 
of  location,  the  recordation  date  of  the  notices  is 
Hay  13,  1982. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite 
service  fee  within  the  time  periods  prescribed  therein 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

Eugene  J.  Curless.  67  IBLA  135  (Sept.  16,  1982) 


For  mining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  loeatien  must 
be  recorded  with  BLB  within  90  days  after  the  date  of 
location.  43  CFB  3833.1-2  (d)  states  that  a loeatien 
notice  shall  be  accompanied  by  a service  fee.  There 
can  be  no  recordation  unless  the  notice  is  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Where  the  fil- 
ing fee  is  net  paid  within  90  days  after  the  date  cf 
location  for  a claim  located  after  Oct.  21,  1976,  the 
claim  oust  be  deemed  abandoned  and  void. 

Robert  J.  Hahv  et  al..  67  IBLA  370  (Cct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  O.S.C.  ft  1744  (1976),  and 
43  CFB  3833.1-2,  the  owner  of  an  unpatented  aining 
claim  located  on  or  before  Oct.  20,  1976,  must  file  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  for  such  claim  with  the  proper  Eurcau 
of  Land  Management  office  on  or  before  Cct.  22,  1979. 

Begulaticn  43  CFB  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
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where  notices  of  location  of  claims  are  submitted  to 
BLH  and  the  accompanying  check  for  the  filing  fees  is 
dishonored  by  the  bank,  the  uncollectable  check  consti- 
tutes nonpayment  of  the  filing  fees. 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFR  3833.1  and  to  pay  the  requisite 
service  fee  within  the  time  periods  prescribed  therein 
must  be  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  mining  claim,  and  it  is  properly  declared 
void. 

Glen  W.  Tavlor.  67  IBLA  393  (Oct.  8,  1982) 


The  regulations  governing  recordation  of  mining 
claims  are  mandatory,  and  failure  to  comply  therewith 
must  result  in  a finding  that  the  claim  has  been  aban- 
doned. Where,  under  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  § 1744 
(1976),  and  43  CFR  3833.1-2,  the  owner  of  an  unpatented 
mining  claim  located  on  or  before  Oct.  21,  1976,  fails 
to  file  a copy  of  the  notice  of  location  with  the 
proper  office  of  the  Bureau  of  Land  Management  on  or 
before  Oct.  22,  1979,  the  mining  claim  is  properly 
declared  abandoned  and  void. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

F.  F.  Davenport.  68  IBLA  198  (Nov.  9,  1982) 


Where  mining  claims  were  located  between  July  1960 
and  August  1966,  and  evidence  of  assessment  work  was 
not  filed  with  the  proper  BLM  office  on  or  before 
Oct.  22,  1979,  the  claims  are  properly  declared  aban- 
doned and  void  pursuant  to  43  O.S.C.  i 1744(c)  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Mildred  McGee.  68  IBLA  292  (Nov.  19,  1982) 


"Date  of  location."  Under  Colorado  State  law,  as 
applied  by  43  CFR  3833.0-5  (h) , the  date  of  locaticn  of 
an  unpatented  mining  claim  in  Colorado  is  the  date 
specified  in  the  location  certificate.  Where  the 
claimant  fails  to  file  a copy  of  the  official  record  of 
the  notice  of  location  of  this  claim  with  BLB  within  90 
days  of  this  date,  BLH  properly  rejects  the  filing, 
notwithstanding  allegations  that  the  actual  date  of 
location  was  different  than  the  date  specified  in  the 
location  certificate. 

Amiao  Mining.  Inc..  68  IBLA  305  (Nov.  19,  1982) 
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Where  (lining  claims  were  located  in  Mar.  1967  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  BLM  office  on  cr  before  Oct.  22,  1979,  the 
claims  are  properly  declared  abandoned  and  void  pur- 
suant to  43  U.S.C.  « 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A natter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  ncnccapliance  with  the  statute,  or  tc  affczd 
claimants  any  relief  from  the  statutory  consequences. 

Douglas  K.  Martin.  68  IELA  322  (Nov.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  and 
43  CFG  3833.1-2  (b) , the  owner  of  an  unpatented  mining 
claim,  nillsite  or  tunnel  site  located  after  Get.  21, 
1976,  on  Federal  land  shall  file  within  90  days  after 
the  date  of  location  of  that  claim  in  the  proper 
Bureau  of  Land  Management  office  a copy  of  the  cfficial 
record  of  the  notice  or  certificate  of  location  of  the 
claim  or  site. 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  $ 1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

B.  Rigby  Young.  69  IBLA  88  (Nov.  30,  1982) 


Begulation  43  CFB  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claim,  nillsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  mining  claims  are  sub- 
mitted to  BLB  for  recordation  on  Oct.  9,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLH  until  Dec.  10, 
1979,  the  recordation  date  of  the  notices  is  Dec.  1C, 
1979. 

Under  43  U.S.C.  « 1744(b)  (1976)  and  43  CFB 

3833.1-2,  the  owner  of  an  unpatented  mining  claim 
located  before  Oct.  21,  1976,  must  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claim  with  the  proper  office  of  BLH  on  or 
before  Oct.  22,  1979,  or  the  claim  will  be  deemed  con- 
clusively abandoned  and  void  under  43  U.S.C.  « 1744(c) 
(1976),  and  43  CFB  3833.4(a).  Location  notices  relat- 
ing to  unpatented  mining  claims  located  before  Cct.  21, 
1976,  for  which  the  service  fees  were  not  paid  to  ELM 
by  a negotiable  check  until  Dec.  10,  1979,  are  not 
tinely  filed,  and  the  claims  are  properly  declared 
abandoned  and  void. 

fla_ud_H.  Goebrinq, Conway.  Lewis  Conway.  69  IBLA  91 
(Nov.  30,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  O.S.C.  « 1744  (1976),  and  43  CFB  3833.1 
and  3833.2  in  the  proper  BLH  office  within  the  tine 
periods  prescribed  by  statute  consitutes  an  abandonment 
of  the  mining  claim  by  the  owner.  Begulaticn  43  CFB 
3833.1-2  (d)  requires  each  location  notice  filed  fer 
recordation  to  be  accompanied  by  a service  fee  of  15. 
This  is  a mandatory  requirement,  so  there  is  no  recor- 
dation of  a mining  claim  where  the  check  tendered  as 
payment  of  the  service  fee  is  never  honored  by  the 
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drawer's  bank.  Therefore,  when  the  location  notices 
are  filed  with  BLH  Hay  14.  1979,  but  the  service  fee  is 
not  paid  with  a negotiable  check  until  Dec-  20.  1979, 
the  recordation  date  of  the  claims  is  Dec.  20,  19/9. 

For  clains  located  prior  to  Oct.  21,  1976,  where  the 
effective  date  of  recordation  of  the  location  notices 
with  BLH  is  Dec.  20,  1979,  sec.  314  of  FLPHA  conpels 
the  conclusive  determination  that  the  clains  are 
abandoned. 


The  conclusive  preemption  of  abandonaent  which 
attends  the  failure  to  file  an  instrument  required 
bv  43  O.s.c.  9 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  nonconpliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 


69  IBL A 251 


(Dec.  21,  1982) 


BBPEALEBS 

The  Alaska  townsite  laws,  43  O.S.C.  99  732-736 
(1970).  were  repealed  by  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 

The  initiation  of  an  occupancy  claim,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPHA, 

Oct.  21,  1976,  does  not  constitute  a valid  existing 
right.  Ho  right  was  established  where  the  only 
"improvement"  prior  to  repeal  consisted  of  clearing  an 
area  for  site  preparation  in  1969,  which  clearing  had 
thereafter  revegetated  with  brush,  and  there  was  no 
other  occupancy,  use,  or  possession  of  the  land  until 
1980. 


1982) 


BBSBBVATION  AND  CONVEYANCE  OF  HINEBAL  INTERESTS 

An  application  for  conveyance  of  mineral  interest 
to  the  owner  of  the  surface  estate  pursuant  to  sec. 
209(b)  of  the  Federal  Land  Policy  and  Hanagement  Act  of 
1976,  43  O.S.C.  9 1719(b)  (1976),  may  be  approved  where 

BLH  determines  (1)  that  there  are  no  known  mineral 
values  in  the  land,  or  (2)  that  the  reservation  of  the 
mineral  rights  in  the  United  States  is  interfering  with 
or  precluding  appropriate  nonmineral  development  of  the 
land  and  that  such  development  is  a more  beneficial  use 
of  the  land  than  mineral  development.  Absent  a finding 
of  the  existence  of  one  of  these  conditions,  an  appli- 
cation is  properly  rejected. 

John  G.  Hafernick.  69  IBLA  118  (Nov.  30,  1982) 


HIGHTS-OF-HAY 


Where  a right-of-way  was  issued  pursuant  to  the 
Act  of  Bar.  4,  1911,  amended,  43  O.S.C.  ♦ 961  (1976) 
(repealed),  and  was  not  conformed  to  a right-of-way 
under  Title  V of  the  Federal  Land  Policy  and  Hanagement 
Act  Of  1976  (FLPHA),  43  O.S.C.  99  1761-1771  (1976), 
in  accordance  with  sec.  509  (a)  of  FLPHA,  43  !?*f*^* 
t 1769(a)  (1976),  the  regulation  at  43  CFB  2803.1-2  (a), 

allowing  rental  adjustment  without  a prior  hearing,  is 
not  applicable  because  such  a pre-FLPHA  right-of-way 
was  not  issued  pursuant  to  Title  v of  FLPHA. 


American  fp)«»phnpa  & Telegraph  Co..  61  IBLA  343 
(Feb.  11.  1982) 


Hountain  States  Telephone's  Tel_egr aEh_£Qj , 
(Hay  25,  1982) 


fjDBBAL  LAND  POLICY  AND_BHUg££IliI-iCI-£I-J33^--Ccntinued 
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Onder  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976,  43  O.S.C.  « 1761(a)  (1976).  an  applicaticn  for 

a communication  site  right-of-way  nay  be  accepted  or 
rejected  by  the  Secretary  or  his  duly  authorized  repre- 
sentative at  his  discretion.  The  standard  for  review 
of  a decision  rejecting  an  applicaticn  is  whether  the 
decision  represents  a reasoned  analysis  of  pertinent 
factors  with  due  regard  for  the  public  interest*  Where 
the  record  dees  net  support  BLH's  decision  to  reject 
the  application,  as  amended  by  subsequent  negotiations, 
it  will  be  remanded  fer  further  review. 

In  connection  with  an  application  under  FLPHA  fer 
a communications  site  right-of-way,  BLH  may  prcpeily 
consider  site-related  technical  questions,  such  as 
whether  and  to  what  degree  operation  of  an  FH  broad- 
casting  station  will  result  in  radio  interference  with 
existing  uses  of  the  site. 

peregrine  Broadcasting,^^,  62  IBLA  133  (Bar.  4,  1982) 


Where  an  easement  for  a right-of-way  was  issued 
pursuant  to  the  Act  of  Bar.  4,  1911,  as  .amended, 

43  O.S.C.  5 961  (1976),  and  was  not  conformed  tc  a 
Federal  Land  Policy  and  Hanagement  Act  of  1976 
(FLPHA).  43  O.S.C.  99  1701-1782  (1976).  right-cf-way 
in  accordance  with  sec.  509(a)  of  FLPHA,  43  O.S.C. 

« 1769(a)  (1976),  43  CFB  2803.1-2(d),  allowing  rertal 

adjustment  without  a prior  hearing#  is  net  applicable 
because  such  a pre-FLPHA  easement  for  a right-cf-way 
was  not  issued  pursuant  to  Title  V of  FLPHA. 

poll  j'«)eph<pne  Co.  of  Nevada.  63  IBLA  9 (Bar.  25,  1982) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15.  1901,  43  O.S.C.  « 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976. 


Approval  cf  a dcmestic  water  pipeline  right-cf-way 
application  filed  under  the  Act  of  Feb.  15,  19C1,  is 
within  the  discretion  of  the  Secretary  cf  the  Intend. 
Approval  of  such  an  application  remains  a discreticnar y 
natter  under  the  Federal  Land  Policy  and  Banageient  Act 
of  1976.  43  O.S.C.  99  1761-1771  (1976).  Beither  an 
application  for  a right-of-way  nor  the  building  cf  a 
pipeline  cn  public  land  without  prior  authcrizat icn 
earns  an  applicant  a right  to  a right-of-way  under 
these  statutes. 


A decision  rejecting  an  application  fer  a water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
the  record  shows  the  decision  to  be  a reasened  analy- 
sis of  the  factors  involved  made  in  due  regard  fer  the 
public  interest,  and  no  sufficient  reasen  tc  disturb 
the  decision  is  shown.  Where  the  Bureau  cf  Land  Ran- 
agement  denies  a right-of-way  application  because 
cf  the  imminent  conveyance  cf  the  land  sought  tc  a 
Native  corporation  which  epposes  the  right-cf-way  ard 
the  record  satisfactorily  rebuts  the  substance  cf  tee 
opposition  and  identifies  overriding  public  interest 
consideratiens  such  that  the  sole  reason  for  the  denial 
becomes  the  imminence  of  the  conveyance  and  concern 
that  the  Native  corporation  control  its  own  land,  the 
BLH  decision  must  be  reversed.  The  problem  cf  a Aative 
corporation's  control  of  the  use  of  land  conveyed  tc  it 
is  provided  fer  in  sec.  14(g)  of  the  Alaska  Native 
Claims  Settlement  Act  and  43  CFB  2650.4-3  and  shculd  be 
addressed  apart  free  the  grant  or  denial  cf  a right-cf- 
way  on  its  cwn  merits. 

Neltro  Packing  Cc..  63  IBLA  176  (Apt.  8,  1962) 


64  IBLA  164 
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while  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  Bay  charge 
less  than  fair  market  value  for  an  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Dnder  sec.  504  (g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4 1764(g)  (1976),  the 

Secretary  of  the  Interior  nay  charge  less  than  fair 
market  value  for  a right-of-way  rental.  The  regulation, 
43  CFR  2803. 1-2  (c),  implementing  that  provision  sets 
forth  the  circumstances  under  which  no  fee  or  a fee' 
less  than  fair  market  rental  say  be  authorized;  however, 
it  specifically  excludes  cooperatives  whose  principal 
source  of  revenue  is  customer  charges  from  such  consid- 
eration. 

Tri-State  Generation  and  Transmission  Ass • n.  Inc. , 

63  IBLA  347  (Apr.  297  1932)  ~ * 89~l7o.  227 


While  sec.  504(g)  of  the  Federal  Land  Policy  and 
Hanagenent  Act  of  1976,  43  U.S.C.  4 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-of-way 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Governaent 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Socorro  Electric  Cooperative,  Inc..  64  IBLA  65  (May  6, 
1982) 

San  Miguel  Power  Ass*n,  Inc..  64  IBLA  172  (Hay  26,  1982) 


Under  Departmental  regulation  43  CFB  2803.1-2  (c)  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  not  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

« 1764 (g)  (1976) . 

San  Miguel  Power  AssMix_Inc.,  64  IBLA  342  (June  15, 

19827 


The  effect  of  decisions  of  Bureau  of  Land  Manage- 
ment officials  regarding  applications  for  use  of  the 
public  land  and  its  resources  are  stayed  pending  the 
time  during  which  a party  adversely  affected  thereby 
may  file  an  appeal  and  during  the  pendency  of  any 
appeal  properly  filed  except  where  statute  or  regula- 
tion provides  otherwise.  43  CFR  4.21(a).  Although 
the  regulations  governing  issuance  of  rights-of-way 
pursuant  to  Title  V of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  44  1761-1771  (1976), 
provide  that  such  decisions  shall  be  effective  when 
issued,  rights-of-way  for  Federal  aid  highways  are 
expressly  excluded  from  the  scope  of  such  regulation 
and  thus,  a decision  to  issue  the  latter  type  of 
right-of-way  is  stayed  pending  appeal. 

Analysis  of  the  environmental  impact  of  the  design 
of  a segment  of  a proposed  highway  crossing  public 
domain  land  does  not  constitute  an  improper  narrowing 
of  the  scope  of  the  project  for  purposes  of  environmen- 
tal review  where  the  route  of  the  entire  project  has 
already  been  determined  after  completion  of  an  envi- 
ronmental impact  statement,  the  portion  of  the  highway 
across  land  administered  by  the  Bureau  of  Land  Manage- 
ment has  logical  termini  and  a substantial  independent 
utility  regardless  of  whether  the  balance  of  the  project 
is  constructed,  and  construction  of  the  highway  on  BLM 
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land  does  not  foreclose  significant  alternatives  with 
respect  to  the  balance  of  the  highway  project. 

Citizens  for  Glenwccd  Canvon.  64  IBLA  346  (June  15, 

1982) 


Appraisals  of  rigbts-of-way  for  industrial  pend 
sites  will  be  upheld  where  there  is  no  error  in  the 
appraisal  wethods  used  by  the  Bureau  of  Land  Management 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  cotparable  sales  data  used  by  BLM  was  invalid 
or  that  the  charges  derived  are  excessive. 

Paci'fic  Power  S Light  Co..  65"  IBIA  50  (June  23,  1982) 


It  is  unnecessary  for  BLM  to  terminate  a communi- 
cations site  right-of-way  which  has  expired  at  the  end 
of  its  primary  term  and  which  is  not  then  subject  to 
renewal  because  it  was  originally  granted  under  author- 
ity subsequently  repealed  by  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  4 1701  (1976). 
Nevertheless,  BLM  properly  nay  provide  notice  of  the 
expiration  and  inform  the  holder  that  continued  use 
under  the  expired  rigbt-cf-way  is  unauthorized. 

Donald  B.  Clark.  65  IELA  144  (June  29,  1982) 


In  granting  a right-of-way  for  a domestic  water 
pipeline,  pursuant  tc  sec.  501(a)  of  the  federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4 1761(a) 
(1976),  BLM  properly  may  require  stipulations  providing 
that  the  right-of-way  is  not  renewable  and  that  the 
United  States  is  not  liable  for  damage  or  deter icraticn 
of  the  water  supply.  However,  where  the  circumstances 
of  a particular  case  indicate  that  a better  ccurse  cf 
action,  and  cne  that  allows  the  balancing  of  the  inter- 
ests of  ELM  and  the  right-of-way  applicant,  is  to  allcw 
the  grant  tc  be  renewed,  the  Board  may  direct  that  the 
grant  be  renewable  pursuant  to  43  CFR  2803.6-5  (a). 

Eugene  V.  Vogel,  65  IBLA  213  (June  30,  1982) 


Pending  applications  for  rigbts-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  U.S.C.  4 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  of  a right-of-way  application  filed  under 
the  Act  of  feb.  15,  1901,  is  within  the  discreticr  cf 
the  Secretary  cf  the  Interior.  Approval  of  such  an 
application  remains  a discretionary  matter  under  the 
Federal  Land  Pclicy  and  Hanagenent  Act  of  1976, 

43  U.S.C.  44  1761-1771  (1976).  Neither  an  applicaticn 
for  a right-cf-way  ncr  the  building  cf  reserveirs, 
pipelines,  and  ditches  cn  public  land  and  continued  use 
without  prior  authorization  earns  an  applicant  a right 
to  a right-cf-way  under  these  statutes. 

Ericr  tc  the  repeal  cf  the  right-of-way  previsions 
of  the  Act  cf  July  26,  1866,  14  Stat.  253,  as  amende^. 
43  U.S.C.  4 661  (1976),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Hanagenent  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a right-of-way  for  reserveirs,  dars, 
pipelines,  ditches,  and  canals  crossing  public  land 
merely  by  ccnstructing  such  improvements,  nc  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  cf  the  right-of-way  previsiens  cf  the  Act 
of  July  26,  1866,  14  Stat.  253,  js  amended.  43  U.S.C. 

4 661  (1976),  by  sec.  706(a)  of  the  Federal  Land  Fclicy 

and  Management  Act  cf  1976,  90  Stat.  2793,  did  net 
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affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

Bumble  Bee  Seafoods.  Inc..  65  IBLA  391  (July  23,  1982) 


The  grant  of  a right-of-way  for  construction  of  an 
access  road  under  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  is  discretionary.  A deci- 
sion exercising  that  discretion  to  reject  an  application 
■ay  be  set  aside  where  the  record  on  appeal  discloses 
that  factors  cited  as  the  basis  for  the  decision  are 
inconsistent  with  the  facts  and/or  immaterial  to  a 
determination  of  the  public  interest. 

William  A.  Sjqman.  66  IBLA  53  (July  28,  1982) 


Under  sec.  509(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  8 1764(g)  (1976),  the 

Secretary  of  the  Interior  nay  charge  less  than  fair 
■arket  value  for  a right-of-way  rental  under  certain 
circumstances.  The  regulation,  43  CFR  2803.1-2(c), 
implementing  that  provision  sets  forth  the  circum- 
stances under  which  no  fee  or  a fee  less  than  fair  mar- 
ket rental  may  be  authorized;  however,  it  specifically 
excludes  from  such  consideration  cooperatives  whose 
principal  source  of  revenue  is  customer  charges. 

Borthern  Electric  Cooperative.  Inc..  66  IELA  121 
(Aug.  10,  1982) 


The  standard  of  review  in  the  case  of  a right-of- 
way  application  for  a water  diversion  project  is 
whether  the  decision  demonstrates  a reasoned  analysis 
of  the  factors  involved,  with  due  regard  for  the  public 
interest.  A decision  to  reject  such  an  application 
will  be  affirmed  where  there  is  insufficient  basis  in 
the  record  to  disturb  it. 

Jack  B,  Hays, .Gary  L,  Harwell,  66  IBLA  222  (Aug.  16, 
1982) 


In  granting  a right-of-way  for  a domestic  water 
pipeline  pursuant  to  sec.  501(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  4 1761(a) 
(1976) , BLH  properly  nay  require  stipulations  providing 
that  the  right-of-way  is  not  renewable.  However,  the 
Board  may  direct  that  the  grant  be  renewable  pursuant 
to  43  CFR  2803.6-5  (a)  where  the  circumstances  of  a 
particular  case  indicate  that  a better  course  of 
action,  and  one  that  allows  the  balancing  of  the 
interests  of  BLH  and  the  right-of-way  applicant,  is  to 
allow  the  grant  to  be  renewed. 

Jean  Mountainurove,  Ruth  Hountainurove.  67  IELA  154 
(Sept.  20,  1982) 


Bhere  rental  charges  for  a reservoir  right-of-way 
are  based  upon  an  appraisal  report  that  does  not  com- 
port with  Departmental,  standards,  the  decision  deter- 
mining rental  charges  will  be  vacated  and  the  case 
remanded  for  a new  appraisal. 


268  (Bov.  17,  1982) 


68  IBLA 


In  granting  a right-of-way  pursuant  to  Title  V cf 
the  Federal  land  Policy  and  Management  Act  cf  1976, 

43  O.S.C.  84  1761-1771,  where  the  duration  cf  the  grant 
exceeds  20  years,  BLM  oust  condition  the  grant  upcn  the 
power  tc  review  the  grant  after  20  years  and  regular 
intervals  thereafter  not  to  exceed  10  years  and  tc 
revise  and  modify  its  terms  at  that  time  as  mandated  by 
Departmental  regulation,  43  CFR  2801.1-1  (i). 

Shell  Pipe  line  Core..  69  IBLA  103  (Ncv.  3C,  1982) 


ROLES  AND  BEGOL ATICHS 

The  Secretary  cf  the  Interior  has  been  authcrized 
by  the  Federal  Land  Policy  and  Eanagement  Act  cf  1976, 
43  O.S.C.  8 1740  (1976) , to  "promulgate  rules  and 
regulations  tc  carry  out"  its  purpeses.  The  regula- 
tions providing  for  the  conclusive  presumpticn  cf 
mining  claim  abandonment  and  voidancc  are  directly 
authcrized  by  correlative  language  in  sec.  314  cf 
FLPEA,  43  O.S.C.  8 1744  (1976).  The  statutory  presump- 
tion cf  abandonment  operates  as  a natter  cf  law,  and  nc 
administrative  involvement,  including  issuance  cf  regu- 
lations, would  be  necessary  to  its  operation. 

Virginia  White.  62  IELA  215  (Bar.  10,  1982) 


BILL  AND  FBEE-BCAMIHG  BOSSES  AND  EUEBCS 

A decision  cancelling  a cooperative  agreement  fer 
private  maintenance  cf  wild  free-roaming  horses  will 
be  affirmed  cn  appeal  where  the  record  indicates  the 
horses  were  commercially  exploited  as  redeo  bucking 
stock  in  violation  of  the  cooperative  agreement  and  the 
relevant  regulations. 

Cecil  HcCandless  et  al..  64  IELA  76  (May  10,  1982) 


BILBEBBESS 

Bhere,  in  a decision  published  in  the  Federal 
Beoister  designating  wilderness  study  areas  pursuant  tc 
sec.  603(a)  cf  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  8 1782(a)  (1976),  the  Eureau  cf 

Land  Management  grants  interested  parties  30  days  tc 
initiate  a pretest  challenging  the  decision,  the  3C-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiraticc  cf  the  30  days  accorded  for  filing  pretests. 
An  appeal  filed  after  the  time  peried  allowed  must  be 
dismissed. 

Bhere  a ELM  state  office  issues  a decision  adding 
additional  acreage  tc  a wilderness  study  area  in 
response  to  a protest  which  points  cut  that  EIE  failed 
to  obtain  an  exception  from  the  Director,  BLH,  in 
accordance  with  Organic  Act  Directive  78-61,  Change  3, 
July  12,  1979,  permitting  it  to  exclude  such  land 
because  of  a failure  to  satisfy  the  outstanding  epper- 
tunity  criterion,  and  the  record  supports  a finding 
that  the  unit  as  a whole  satisfies  that  criterion,  the 
decision  to  add  the  acreage  will  be  affirmed  in  the 
absence  of  a showing  of  compelling  reasens  fer  modifi- 
cation or  reversal. 

San  Juan  County  Comm*n.  61  iela  99  (Jan.  4,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  cf 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged cm  appeal  and  such  judgments  may  not  be  overcome 
by  expressions  of  simple  disagreement. 

Where  the  Eureau  of  Land  Management  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  tc 
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sec.  603 (a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976 , «3  U.S.C.  § 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  of  compel- 
ling reasons  for  modification  or  reversal. 

City  of  Colorado  Springs,  61  IBLA  124  (Jan.  15,  1982) 

Koch  Industries.  Inc.,  62  IBLA  45  (Feb.  24,  1982) 


FEDERAL  LARD  POLICY  ABC  MANAGEMENT  ACT  CF  1976  — C cntinued 
WILDE  PRESS — Continued 

A decision  of  the  State  Director  designating  an 
inventory  unit  as  a wilderness  study  area  will  net  be 
disturbed  on  appeal  where  the  appellant  fails  tc  meet 
its  burden  of  pointing  out  specific  errors  cf  law  cr 
fact  in  the  decision  belcw.  Bore  than  mere  disagree- 
ment with  EIR's  conclusion  is  required  to  reverse  its 
decisions  cr  place  a factual  matter  at  issue. 

1.  J,  Cornelius.  61  IBLA  279  (Feb.  2,  1982) 


BLH  does  not  violate  the  terms  of  sec.  603(a), 
Federal  Land  Policy  and  Management  Act  of  1976  (FLPHA) , 
43  U.S.C.  § 1782  (1976) , directing  the  Secretary  tc 
review  those  roadless  areas  of  five  thousand  acres  or 
more  of  the  public  lands,  identified  during  the  inven- 
tory required  by  sec.  201(a)  as  having  wilderness 
characteristics,  where  BLB  undertakes  review  of  an  area 
for  wilderness  characteristics  prior  to  an  inventory  of 
all  public  lands. 

Where  part  of  a unit  designated  as  a wilderness 
study  area  appears  not  to  possess  outstanding  opportuni- 
ties for  solitude  or  a primitive  and  ucccnfined  type  of 
recreation,  BLM  may  consider  this  factor  during  its 
study  phase  and  make  any  appropriate  boundary  adjust- 
ments. However,  the  lack  of  an  outstanding  opportunity 
for  solitude  or  a primitive  and  unconfined  type  of 
recreation  will  not  disqualify  part  of  a unit  from  con- 
sideration during  the  study  phase  where  other  parts  of 
the  unit  have  been  identified  during  the  inventory 
phase  as  meeting  the  outstanding  opportunity  criterion. 

Petroleum,  Inc..  61  IBLA  139  (Jan.  18,  1982) 


Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

Where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a primitive  and 
unconfined  type  of  recreation  are  entitled  to  consid- 
erable deference. 

The  argument  that  a wilderness  study  area  would  be 
better  utilized  for  a flood  control  project  is  premature 
during  the  inventory  phase  of  the  wilderness  review 
process.  During  the  study  phase,  BLH  will  determine  the 
suitability  or  nonsuitability  of  each  wilderness  study 
area  for  wilderness  preservation.  This  determination, 
made  through  BLM  * s land  use  planning  system,  will  con- 
sider all  values,  resources,  and  uses  of  the  public 
lands. 

Ruskin  Lines  et  al..  61  IBLA  193  (Jan.  26,  1982) 


Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a primitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

Animal  Protection  Institute  of  America.  61  IBLA  222 
(Jan.  28,  1982)” 


Where  the  Bureau  cf  Land  Management  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  tc 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  D.S.C.  5 1782(a)  (1976),  the  decisicn 

will  be  affirmed  in  the  absence  of  a showing  cf  compel- 
ling reasons  for  modification  or  reversal. 


while  the  Bureau  of  Land  Management  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  net  prcperly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  D.S.C.  « 1782(a) 
(1976),  because  that  section  only  mandates  review  cf 
roadless  areas  cf  5,000  acres  or  more  and  roadless 
islands  cf  the  public  lands.  However,  such  areas  may 
be  managed  under  the  general  management  autbority  cf 
sec.  302,  43  D.S.C.  « 1732  (1976),  in  a manner  consist- 
ent with  wilderness  objectives,  and  such  areas  ray  alsc 
be  recommended  for  wilderness  designation. 


Where,  in  assessing  the  wilderness  characteristics 
of  a unit  during  the  intensive  inventory,  the  Eureau  cf 
Land  Management  determines  only  that  the  unit  in  con- 
junction with  adjacent  Forest  Service  land  possesses  a 
certain  wilderness  characteristic,  the  method  cf 
assessment  is  improper.  The  Bureau  is  required  tc 
assess  whether  the  unit  itself  has  the  requisite  charac- 
teristic. 


61  IEL A 300  (Feb. 


3,  1982) 


While  the  extent  of  public  support  for  wilderness 
preservation  is  net  a proper  factor  to  be  considered 
during  the  inventory  phase  of  the  wilderness  review 
mandated  by  sec.  603  cf  FLPHA,  43  U.S.C.  « 1782  (1976), 
public  comments  which  relate  to  the  existence  cx  nen- 
existence  of  wilderness  characteristics  within  an  inven- 
tory unit  must  be  evaluated. 

while  the  existence  cf  a realistic  possibility 
that  land  within  an  inventory  unit  possesses  wilderness 
characteristics  is  sufficient  to  require  that  tbe  land 
be  intensively  inventoried,  such  land  may  be  included 
within  a wilderness  study  area  (WSA),  only  where  it  is 
shown  that  the  statutcry  criteria  have,  in  fact,  been 
net. 


Where  ELM  has  refused  to  designate  an  area  as  a 
wilderness  study  area  (WSA),  pursuant  to  sec.  603  of 
FLPHA,  43  D.S.C.  $ 1782  (1976),  an  appellant  must  net 
merely  show  that  various  errors  may  have  occurred  in 
the  consideration  of  the  unit,  but  is  required  tc  shew 
that  these  errors  resulted  in  an  erroneous  ccnclusicn 
as  to  the  unit's  suitability  for  further  study. 

Sierra  Club.  61  IEL A 329  (Feb.  10,  1982) 


"Headless."  H.B.  Bep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  cf  "rcadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  Wilder- 
ness Inventcry  Handbcck.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
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aaint&ined  by  mechanical  scans  to  insure  relatively 
regular  and  continuous  use.  A way  aaintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a finding  by  BLR  during  the 
inventory  phase  that  such  iapacts  are  adjacent  to  the 
unit  and  are  so  extreaely  iaposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

The  requireaent  in  sec.  2(c)  of  the  Bilderness  Act 
of  1964,  16  U.S.C.  9 1131(c)  (1976),  that  a wilderness 

possess,  inter  alia,  outstanding  opportunities  for  sol- 
itude or  a primitive  and  unconfined  type  of  recreation 
is  properly  construed  to  require  outstanding  opportuni- 
ties for  either  solitude  or  a primitive  and  unconfined 
type  of  recreation;  both  need  not  be  present  in  an 
inventory  unit  to  allow  the  unit  to  enter  the  study 
phase  of  the  wilderness  review  process. 

Churchill  County  Board_9f  Coaajssloners,  61  IBLA  370 
(Feb.  17,  1982) 


Bhere  the  Bureau  of  land  Ranageaent  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603  (a)  of  the  Federal  Land  Policy  and  Ranageaent 
Act  of  1976,  43  U.S.C.  9 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  of  coapel- 
ling  reasons  for  aodification  or  reversal. 

Frank  Vaughn.  61  IBLA  387  (Feb.  18,  1982) 


BLR's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas) , thereby  excluding  such  lands  froa  wil- 
derness review  and  pernitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a finding  by  BLR  during 
the  inventory  phase  that  such  iapacts  are  adjacent  to 
the  unit  and  are  so  extreaely  iaposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

Balter  B.  Benoit.  62  IBLA  99  (Bar.  1,  1982) 


BLR's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas),  thereby  excluding  such  lands  froa  wil- 
derness review  and  pernitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Eepartaent 
policy. 

Bhere,  in  assessing  the  wilderness  characteristics 
of  a unit  during  the  intensive  inventory,  the  Bureau  of 
Land  Hangageaent  deternines  that  a unit  possesses  a 
certain  wilderness  characteristic  only  in  conjunction 
with  contiguous  lands  administered  by  agencies  other 
than  BLR,  the  method  of  assessment  is  iaproper.  BLR  is 
required  to  assess  whether  the  unit  itself  has  the 
requisite  characteristic. 

Bhile  the  Bureau  of  land  Ranageaent  nay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
nay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Ranageaent  Act  of  1976,  43  O.S.C.  9 1782(a) 
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(1976),  because  that  section  only  aandates  review  of 
roadless  areas  of  5,000  acres  or  acre  and  roadless 
islands  cf  the  public  lands.  However,  such  areas  aay 
be  aanaged  under  the  general  aanageaent  authority  cf 
sec.  302,  43  O.S.C.  9 1732  (1976),  in  a Banner  consist- 
ent with  wilderness  objectives,  and  such  areas  may  also 
be  recoaaended  for  wilderness  designation. 

State  of  Bevada  et  al..  62  I EL A 153  (Bar.  5,  1982) 


A BLR  decision  to  eliainate  an  inventory  unit  free 
further  consideration  as  a wilderness  study  area,  pur- 
suant to  sec.  603  (a)  of  the  Federal  Land  Policy  and 
Ranageaent  Act  of  1976,  43  O.S.C.  $ 1782(a)  (1976), 

will  be  set  aside  and  the  case  resanded  to  ELR  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  cf  BLR's  consideration  cf 
whether  the  unit  has  the  requisite  cutstanding  oppor- 
tunity for  solitude  or  a primitive  and  unccnf ined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLS 's  conclusion  on  that  criterion. 

Sierra  Club.  Otah  Chapter.  62  IELA  263  (Bar.  15,  19e2) 


An  appellant  seeking  reversal  cf  a decision  tc 
include  cr  exclude  land  from  a wilderness  study  area 
aust  show  that  the  decisicn  appealed  was  prcaised 
either  on  a clear  error  of  law  or  a demonstrable  err cr 
of  fact. 

Bolter  Cil  Co..  62  IBLA  274  (Bar.  15,  1982) 


A BLR  decision  to  eliainate  an  inventory  unit  fres 
further  consideration  as  a wilderness  study  area,  pur- 
suant to  sec.  6C3  (a)  of  the  Federal  land  Eolicy  and 
Ranageaent  Act  cf  1976,  43  U.S.C.  « 1782(a)  (1976), 

will  be  set  aside  and  the  case  r eaanded  tc  ELF  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  cf  BLR's  consideration  cf 
whether  the  unit  has  the  requisite  cutstanding  oppor- 
tunity for  solitude  cr  a primitive  and  unccnf i ned  type 
of  recreation,  and  the  record  does  net  adequately  sup- 
port ELK's  ccnclusicn  on  that  criterion. 

Bhere  an  appellant  disagrees  with  the  decisicn 
below  and  seeks  tc  have  his  judgaent  substituted  fer 
that  of  the  decisionmaker,  his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  fer  making  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  tc  do  so,  his  action  will  ordinarily 
be  affirmed  in  the  absence  of  a showing  of  compelling 
reasons  for  modification  or  reversal. 

Comajttee  for  Idaho's  High  Eejert,  62  IELA  319 
Tear.  22~.  1982) 


Organic  Act  Eirecti ve  78-61 , Change  3 (July  12, 
1979,  at  p.  3),  specifies  that  as  a general  rule  the 
boundary  of  a wilderness  inventory  unit  is  tc  be  deter- 
ained  based  cn  an  evaluation  cf  the  imprints  cf  man 
within  the  unit. 

In  evaluating  a unit's  opportunities  for  solitude, 
BLR  is  directed  by  the  Wilderness  Inventory  Handbook  tc 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  cf  other  people  in  the  inventory 
unit.  Factors  cr  elements  influencing  sclitude  nay 
include  size,  natural  screening,  and  the  ability  cf  the 
user  to  find  a secluded  spot. 

Where  the  record  evidences  BLR's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  cer- 
tains comments  from  the  public  as  tc  the  area's  fitness 
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for  wilderness  preservation,  BLB's  subjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out* 
standing  opportunities  for  solitude  or  a priaitive 
and  unconfined  type  of  recreation  are  entitled  to 
considerable  deference. 

Organic  Act  Directive  78-61,  Change  2 (June  28, 
1979,  at  p.  5) , specifies  that  BLM  Bust  evaluate  the 
cusulative  effect  of  minor  iaprints  of  man  on  an  inven- 
tory unit.  When  multiple  iaprints  of  aan  are  consid- 
ered to  be  substantially  noticeable  and  the  decision 
has  been  Bade  to  eliminate  a group  of  these  inprints, 
natural  portions  of  the  unit,  which  are  located  between 
the  individual  inprints  of  nan,  aust  not  be  automati- 
cally  excluded. 

Sierra  Club  et  al..  62  IBLA  367  (Bar.  24,  1982) 


The  Secretary  of  the  Interior  nay  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  reconnendations  to  inpose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
wilderness  characteristics  of  the  land  pending  a study 
required  by  sec.  603  of  the  Federal  land  Eolicy  and 
Management  Act  of  1976,  43  U.S.C.  § 1782  (1976) , the 
special  stipulation  is  reasonable. 

Banner  Oil  6 Gas.  Ltd..  63  IBLA  23  (Bar.  26,  1982) 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  fron  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Where  the  Bureau  of  Land  Banageient  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  $ 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  of  compel- 
ling reasons  for  modification  or  reversal. 

Idaho  Cattlemen's  Ass'n,  Bennett  Bills  Grazing  Ass'n , 

63  IBLA  30  (Mar.  26,  1982)' 


When  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  6 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  of  compel- 
ling reasons  for  modification  or  reversal. 

Catlow  Steens  £orp.x  The  Victor  jo  £oif  63  IELA  85 
(Mar._31,  1982) 


Sec.  603  (a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4 1782(a)  (1976), 

mandates  review  by  the  Secretary  only  of  those  roadless 
areas  of  5,000  acres  or  lore  and  roadless  islands  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  U.S.C.  $ 1711(a)  (1976),  as 

having  wilderness  characteristics  described  in  sec.  2(c) 
of  the  Wilderness  Act,  43  U.S.C.  $ 1131(c)  (1976). 

An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 
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"Public  lands."  Beclanation  withdrawn  lands  on 
which  there  are  no  authorized  or  constructed  reclama- 
tion projects  are  administered  by  the  Bureau  of  Land 
Management  under  a memorandum  of  agreement  between  the 
Bureau  of  Beclanation  and  Bureau  of  Land  Banagement 
(Bar.  1972).  In  the  absence  of  contrary  language  in 
an  order  withdrawing  lands  for  reclamation  purposes, 
reclamation  withdrawn  lands  which  do  not  have  autho- 
rized or  constructed  projects  on  then  are  "public 
lands"  within  the  meaning  of  secs.  103(e)  and  603(a) 
of  the  Federal  Land  Policy  and  Banagement  Act  of  1976. 

During  the  study  phase  of  the  wilderness  review 
process,  BLB  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a wilderness  study  area. 

BLB's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystens) , thereby  excluding  such  lands  fron  wilder- 
ness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Georoe  Azat.  63  IBLA  172  (Apr.  8,  1982) 


In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  net  be  free 
of  all  intrusions  or  imprints  of  nan.  Sec.  2(c)  of  the 
Wilderness  Act  of  Sept.  3,  1964,  16  U.S.C.  « 1131(c) 
(1976),  requires  only  that  an  area  generally  appear  to 
have  been  affected  primarily  by  the  forces  of  nature, 
with  the  imprint  of  nan's  work  substantially  onnctice- 
able. 


"Headless."  H.B.  Bep.  Ho.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Banagement  in  its  Wilder- 
ness Inventcry  Bandbcck.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  necbanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

In  evaluating  a unit's  opportunities  for  solitude, 
BLB  is  directed  by  the  Wilderness  Inventory  handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  eights, 
sounds,  and  evidence  of  ether  people  in  the  inventcry 
unit.  Factors  or  elements  influencing  solitude  nay 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a secluded  spot. 

Harvin  Casey  et  al..  63  IBLA  208  (Apr.  12,  1982) 

Don  S.  Orlande  et  al..  64  IBLA  7 (Hay  4,  1982) 


Sec.  6C3  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976  directs  the  Secretary  of  the  Interior  to 
review  those  roadless  areas  of  5,000  acres  cr  mere  and 
roadless  islands  of  the  public  lands,  identified  durieg 
the  inventcry  as  having  wilderness  characteristics,  and 
report  to  the  President  his  recommendation  as  to  the 
suitability  cr  ncnsuitability  of  each  such  area  cr 
island  for  preservation  as  wilderness. 

While  the  Bureau  of  Land  Banagement  nay  inventcry 
and  identify  azeas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4 1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  cf  5,000  acres  or  nore  and  roadless 
islands  of  the  public  lands. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  cf 


Joh n_ Wi_il ack_e t_a , 63  IBLA  165  (Apr.  6,  1982) 
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Land  Hanagenent  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal  and  such  judgments  may  not  be  overcome 
by  expressions  of  simple  disagreement. 

Inyo  County  Board  of  Supervisors.  63  IBLA  321  {Apr.  27, 

1 982) _ 


Inventory  units  of  the  public  lands  under  5, COO 
acres  in  area  are  properly  excluded  from  the  intensive 
inventory  phase  of  BLH's  wilderness  review  process, 
because  such  lands  clearly  and  obviously  do  not  meet 
the  criteria  for  designation  as  a wilderness  study  area. 

California  Wilderness  Coalition  et  al..,  63  I EL A 330 
{Apr.  28,  1982) 


Where  the  entire  mineral  estate  underlying  all  or 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  terminology  from  a "valid  eiisting  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Hanagenent  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

saflta.Is.Easilig-Sailcga j.gg* . ibla  21  {Hay  6,  1982) 


BLH  does  not  violate  the  terms  of  sec.  603(a), 
Federal  Land  Policy  and  Hanagenent  Act  of  1976, 

43  U.S.C.  * 1782  (1976)  , directing  the  Secretary  to 
review  those  roadless  areas  of  5,000  acres  or  more  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201  (a)  as  having  wilderness  character- 
istics, where  BLH  undertakes  a review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a multi- 
resource  inventory  of  the  public  lands. 

BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas) , thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

"Roadless."  B.B.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanagement  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  BLH's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH's  subjective  judgments 
of  the  area's  naturalness  qualities  are  entitled  to 
considerable  deference. 

An  inventory  unit  must  qualify  as  having  wilder- 
ness characteristics  without  considering  rehabilitation 
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potential,  j^e^,  rehabilitation  should  not  ke  the  kasis 
for  concluding  that  wilderness  values  exist  in  a unit. 
Rehabilitation  potential  should  ke  considered  only  for 
those  imprints  of  man  that  exist  within  a unit  but  are 
not  sc  significant  as  to  automatically  disqualify  the 
unit  or  portion  of  a unit. 

Where  the  record  evidences  BLH's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  ELE's  subjective  judgments 
as  to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  cr  a primitive  and  unccn- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

While  the  Bureau  of  Land  Hanagenent  may  inventory 
and  identify  areas  cf  the  public  lands  of  less  than 
5,CCC  acres  as  having  wilderness  characteristics,  it 
nay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Eanagement  Act  of  1976,  43  O.S.C.  i 1782(a) 
(1976),  because  that  section  only  mandates  review  cf 
roadless  areas  of  5.CC0  acres  or  more  and  roadless 
islands  of  the  public  lands.  However,  such  areas  may 
be  managed  under  the  general  management  authority  cf 
sec.  302,  43  O.S.C.  $ 1732  (1976),  in  a manner  consist- 
ent with  wilderness  objectives,  and  such  areas  nay  also 
be  recommended  for  wilderness  designation. 

Asarco.  Inc.,  et  al..  64  IBLA  50  (Hay  6,  1982) 


An  appellant  seeking  reversal  of  a decision  tc 
include  land  in  a Wilderness  Study  Area  mast  shew  that 
the  decision  appealed  from  was  premised  on  either  a 
clear  error  cf  law  cr  a demonstrable  error  cf  fact. 

BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas),  thereby  excluding  such  lands  frci  wil- 
derness review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  tc  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  an;  established 
Department  policy. 

It  is  not  proper  to  exclude  land  from  a wildctnees 
study  area  merely  because  there  has  been  no  considera- 
tion of  its  potential  mineral  value.  The  mineral 
potential  of  any  tract  is  to  be  considered  in  the  study 
phase  rather  than  the  inventory  phase  of  the  wilderness 
review  process  in  order  to  move  more  carefully  to  deter- 
nine  the  effect  of  a permanent  wilderness  designation 
on  such  values. 

A wilderness  study  area  designation  will  net  be 
overturned  on  appeal  on  the  kasis  of  an  appellant's 
claim  that  reads  exist  in  the  area,  in  the  absence  cf 
allegaticns  that  mechanical  improvements  or  mechanical 
maintenance  has  taken  place  on  such  routes. 

P.  H.  Hartin.  64  IBLA  307  (June  8,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  cf 
Land  Hanagenent  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  and  may 
not  be  cverccae  by  expressions  of  simple  disagreement. 

A state  director's  decision  designating  an  inven- 
tory unit  as  a wilderness  study  area  apparently  cn  the 
strength  of  concluscry  unsupported  public  opinicn 
statements  will  be  reversed  where  BLH's  firsthand 
assessment  shows  that  the  unit  in  question  did  net  pcs- 
sess  the  requisite  outstanding  opportunity  fox  solitude 
or  for  a primitive  and  unconfined  type  of  recreation. 


Conoco.  Inc..  65  IELA  84  (June  23,  1982) 
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"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  ELM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area’s  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  primitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 
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sounds,  and  evidence  of  ether  people  in  the  inventory 
unit.  Factors  or  elements  influencing  solitude  say 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  seclusion. 

The  Bureau  of  Land  Management  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Managegent 
Act  of  1976  .(FLFHA),  43  O.S.C.  4 1782  (c)  (1976),  to 

manage  lands  under  review  for  wilderness  suitability  sc 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  xining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPBA  (Cct.  21, 
1976)  is  allcwed.  Such  grandfathered  use  is  prcperly 
regulated  tc  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 


Where,  during  the  pendency  of  an  appeal  involving 
the  protest  of  the  designation  of  land  units  as  VSA's, 
the  Board  issues  a decision  in  another  case  involving 
the  sane  units  in  which  it  holds  that  BLM’s  designation 
of  these  units  as  WSA's  is  error,  and  thereby,  achieves 
the  result  sought  by  the  appellant  whose  appeal  is 
pending,  the  issue  is  moot  and  the  appeal  is  dismissed. 

Arizona  State  Ass’n  of  4-Wheel  Drive  Clubs.  65  I EL A 126 
(June  28,  1982) 


"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  BLM’s  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM’s  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  primitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

The  Bureau  of  Land  Management  is  directed  by 
sec.  603(c)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  43  O.S.C.  4 1782(c)  (1976)'  to 

manage  lands  under  review  for  wilderness  suitability  so 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  of  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPMA  (Oct.  21, 
1976)  is  allowed.  Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

Carl  W.  Clark.  65  IBLA  153  (June  29,  1982) 


"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  inproved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

In  evaluating  a unit's  opportunities  for  solitude, 
BLM  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  sights. 


65  IEL A 223  (July  9, 


1982) 


A Eureau  of  Land  Management  determination  that 
mining  claims  located  in  a wilderness  study  area  con- 
stitute valid  existing  rights  under  sec.  701(b)  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976,  made  in 
conjunction  with  a review  of  a proposed  mine  plan  of 
operation,  is  an  integral  part  of  the  review  process, 
serving  to  identify  the  applicable  standard  governing 
regulation  cf  mining  activities  on  the  claims.  Where 
the  claim  operator  withdraws  the  nine  plan  and  indi- 
cates that  he  plans  no  activity  on  the  claims,  an 
appeal  of  the  initial  ELM  determination  must  be  dis- 
missed because,  in  absence  of  the  proposed  operations, 
the  determination  is  no  longer  ripe  for  review. 

Douglas  McFarland,  Sierra  Club,  Desert  Survivors , 

65  IELA  38C  (July  20,  1982) 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilder ness  corridcrs 
(cherrystone) , thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  ccntrary  to  any  established  Department 
policy. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a finding  by  ELE  during 
the  inventory  phase  that  such  impacts  are  adjacent  tc 
the  unit  and  are  so  eitremely  imposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

"Headless.'’  H.R.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless” 
adopted  by  the  Eureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  reads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  1 way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  BLM's  firsthand  kncwl- 
edge  of  the  lands  within  an  inventory  unit  and  contains 
comments  frem  the  public  as  tc  the  area's  fitness  fox 
wilderness  preservation,  BLM's  subjective  judgment  cf 
the  area's  naturalness  qualities  is  entitled  to  con- 
siderable deference. 

The  argument  that  a wilderness  study  area  would  be 
tetter  utilized  fer  oil  and  gas  development  is  premature 
during  the  inventory  phase  of  the  wilderness  review 
process.  During  the  study  phase,  ELM  will  determine 
the  suitability  or  nonsuitability  of  each  wilderness 
study  area  for  wilderness  preservation.  This  determin- 
ation, made  through  BLM's  land  use  planning  system. 
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will  consider  all  values,  resources,  and  uses  of  the 
public  lands. 

Ton  H.  Ford.  66  IBLA  14  (July  23,  1982) 


"Roadless."  H.R.  Rep.  Ho.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanagement  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  iaproved  and 
■aintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  naintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

BLH 8 s practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystens) , thereby  excluding  such  lands  fron  wil- 
derness review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  to  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  to  any  established 
Department  policy. 

Where  the  definition  of  "road,"  utilized  in  the 
Wilderness  Inventory  Handbook,  cannot  be  said  to  be 
contrary  to  the  statutory  language  or  legislative 
intent  manifested  in  sec.  603  of  the  Federal  Land 
Policy  and  Hanageaent  Act  of  1976,  43  O.S.C.  4 1782 
(1976),  decisions  employing  such  definition  will  not  be 
set  aside  on  appeal  unless  it  can  be  shown  that  it  was 
applied  improperly. 

The  extent  to  which  ongoing  activities  outside  of 
a wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a wilderness  study  area  so  as  to  deprive 
them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Hhere  the  record  evinces  BLH • s firsthand  knowledge 
of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a primitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

BLH's  practice  of  examining  the  mineral  potential 
in  the  study  phase  of  the  wilderness  review  process, 
rather  than  the  inventory  phase,  does  not  violate 
sec.  603  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  O.S.C.  5 1782(c)  (1976). 

Sec.  310  of  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  U.S.C.  4 1740  (1976),  does  not  require 
that  the  policy  and  procedures  of  the  wilderness  Inven- 
tory Handbook  be  promulgated  as  rules  and  regulations 
pursuant  to  sec.  4 of  the  Administrative  Procedure  Act, 

5 O.S.C.  « 553  (1976). 

Kennecott  Core. . 66  IBLA  249  (Aug.  17,  1982) 


Where  the  Bureau  of  Land  Hanageaent  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  O.S.C.  4 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  of  compel- 
ling reasons  for  modification  or  reversal.  Statements 
that  the  area  is  affected  by  outside  sights  and  sounds 
and  bears  noticeable  scars  of  man's  intrusions  will  not 
suffice  in  the  absence  of  evidence  that  the  impact  on 
the  unit  is  so  pervasive  as  to  preclude  a rational 
finding  of  wilderness  characteristics. 

City  of  Delta.  66  IBLA  282  (Aug.  19,  1982) 


FEDEBAL  LABE  POLICY  ABP  BAHASEHBNT  ACT  CF  1976— Continued 
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While  the  Bureau  of  Land  Hanageaent  may  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
■ay  sot  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  land 
Policy  and  Hanageaent  Act  of  1976,  43  O.S.C.  4 1782(a) 
(1976),  because  that  section  only  mandates  review  cf 
roadless  areas  of  5,CC0  acres  or  more  and  roadless 
islands  cf  the  public  lands. 

Where  the  record  evidences  BLH's  firsthand  knowl- 
edge cf  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH’s  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  cutstanding 
opportunities  for  solitude  cr  a primitive  and  unccn- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

Organic  Act  Directive  (OAD)  78-61,  Change  2 at  5, 
provides  that  BLH  may  prcperly  adjust  the  boundary  cf 
an  inventory  unit  to  exclude  a substantially  ncticeable 
imprint  cf  man. 

Organic  Act  Directive  (OAD)  78-61,  Change  3 at  3, 
provides  that  BLH  may  in  certain  instances  prcperly 
adjust  the  boundary  of  an  inventory  unit  based  cn  the 
outstanding  opportunity  criterion. 

"Boadless."  H.B.  Bep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Eureau  of  Land  Hanagement  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  sclely  by 
the  passage  cf  vehicles  dees  not  constitute  a read. 

The  Wilderness  Society  et  al..  66  IBLA  287  (Aug.  19, 

1982) 


In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a privitive 
and  unccnfined  type  cf  recreation,  it  is  net  improper 
for  BLH  to  compare  the  opportunities  of  the  unit  under 
consideration  with  those  of  other  units;  the  term  "out- 
standing" is  necessarily  comparative  in  concept. 

Where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  «Dit  and  certains 
comments  from  the  public  as  to  the  area's  fitness  fer 
wilderness  pzeservaticn , BLH's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  cr  a primitive  and  unccn- 
fined  type  cf  recreation  are  entitled  to  ccnsidcrable 
deference. 

Sierra  Club  et  al..  66  IBLA  300  (Aug.  20,  1982) 


Sights  and  scunds  cutside  a wilderness  study  area 
will  be  ccnsidered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a finding  by  Elf  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  sc  extremely  imposing  that  they  carnet  be 
ignored,  and  if  not  ccnsidered,  reasonable  application 
of  inventory  guidelines  wculd  be  questioned. 

Where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  tc  the  area's  fitness 
for  wilderness  preservation,  ELF's  subjective  judgment 
of  the  area's  naturalness  qualities  is  entitled  tc 
considerable  deference. 

A BLH  decisicn  tc  eliminate  a portion  cf  an  inven- 
tory unit  from  further  consideration  as  a wilderness 
study  area,  pursuant  tc  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanagenent  Act  cf  1976,  43  U.S.C.  4 1762(a) 
(1976),  will  be  set  aside  and  the  case  remanded  tc  ELH 


92 


FEDERAL  LAMP  POLICY  AND  MANAGEMENT  ACT  OF  1976 — Continued 
WILDERNESS — Continued 

where  on  appeal  the  appellant  raises  substantial  ques- 
tions concerning  the  adequacy  of  BLM's  consideration  of 
whether  the  unit  meets  the  naturalness  criterion,  and 
the  record  does  not  adequately  support  BLM's  conclusion 
on  that  criterion. 

National  Public  Lands  Task  Force  et  al,.  66  1BLA  340 
(AugT  26,  1982} 


While  the  Bureau  of  Land  Management  aay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
aay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1782(a) 
(1976) , because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  sore  and  roadless 
islands  of  the  public  lands. 

Sec.  2 (c)  of  the  Wilderness  Act  of  Sept.  3,  1964, 
16  U.S.C.  § 1131(c)  (1976),  requires,  inter  alj.a,  that 

an  area  designated  for  wilderness  preservation  gener- 
ally appear  to  have  been  affected  primarily  by  the 
forces  of  nature  with  the  imprint  of  man's  work  sub- 
stantially unnoticeable.  The  underscored  language, 
taken  verbatim  from  the  statute,  is  ample  support  for 
the  proposition  that  a wilderness  study  area  (WSA)  need 
not  be  free  of  all  intrusions. 

"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  & way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Square  Butte  Grazing  Ass'n,  67  IBLA  25  (Sept.  7, 

1982) 


"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 

adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLM's  subjective  judgment  of 
the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a primitive  and 
unconfined  type  of  recreation  are  entitled  tc  consider- 
able deference. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  cf  the  wilder- 
ness review  process  absent  a finding  by  BLM  during  the 
inventory  phase  that  such  impacts  are  adjacent  tc  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

K§J)_lE2“§£»  67  IELA  124  (Sept.  16,  1982) 
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"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  reads  which  have  been  iaproved  and 
maintained  by  aechaoical  Beans  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  sclely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  net  be  free 
of  all  intrusions  or  iaprints  of  Ban.  Sec.  2(c)  cf  the 
wilderness  Act  cf  Sept.  3,  1964,  16  O.S.C.  i 1131(c) 
(1976),  requires  only  that  an  area  generally  appear  tc 
have  keen  affected  priaarily  by  the  forces  cf  nature, 
with  the  iaprint  of  aan's  work  substantially  unnctice- 
alle. 

Charles  Schwenke.  67  IELA  201  (Sept.  22,  1982) 


BLM's  practice  of  designating  lands  cccupied  by 
roads  or  other  intrusions  as  nonwilderness  corridcrs 
(cherrystems) , thereby  eicluding  such  lands  frea  wil- 
derness review  and  peraitting  adjacent  lands,  otheraise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  ccntrary  to  any  established  Eepartaect 
policy. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a finding  by  BIB  during 
the  inventory  phase  that  such  impacts  are  adjacent  tc 
the  unit  and  are  so  extreaely  iaposing  that  they  cannot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

During  the  study  phase  of  the  wilderness  review 
process,  BLR  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a wilderness  study  area. 

"Headless. " H.R.  Rep.  Nc.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  cf  "roadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  iaproved  and 
maintained  by  mechanical  aeans  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  sclely  by 
the  passage  cf  vehicles  dees  not  constitute  a read. 

Charles  M.  Bauptaan.  67  IELA  207  (Sept.  22,  1982) 


"Public  lands."  Lands  within  a powersite  with- 
drawal dc  net  cease  being  "public  lands"  by  virtue  cf 
such  withdrawal  and  continue  to  remain  subject  tc 
BLM's  wilderness  inventory  process  under  the  Federal 
Land  Policy  and  Management  Act  cf  1976,  secs.  lC3(e) 
and  603(a). 

"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "rcadless" 
adopted  by  the  Eureau  cf  Land  Management  in  its  Wilder- 
ness Inventcry  Handbook.  The  word  "rcadless"  refers 
to  the  absence  cf  reads  which  have  been  iaproved  and 
aaintained  by  mechanical  aeans  to  insure  relatively 
regular  and  continuous  use.  A way  aaintained  sclely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

Where  the  record  evidences  BLM's  firsthand  krcwl- 
edge  of  the  lands  within  an  inventcry  unit  and  certains 
comments  frem  the  public  as  to  the  area's  fitness  fer 
wilderness  preservation,  BLM's  subjective  judgaents  cf 
the  area's  naturalness,  opportunities  for  solitude,  cr 
opportunities  for  priaitive  and  unccnfined  recreaticn, 
are  entitled  tc  ccnsiderable  deference. 

An  appellant  seeking  reversal  cf  a decision  tc 
include  land  in  a wilderness  study  area  aust  shew  that 
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the  decision  appealed  fros  was  premised  cn  either  a 
clear  error  of  law  or  a demonstrable  error  of  fact. 

Colorado  Biver  Hater  Conservation  District.  67  IB LA 
287  (Sept.  28.  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challenged  on  appeal  and  such  judgments  may  net  be 
overcome  by  expressions  of  simple  disagreement. 

Mitchell  Energy  Corp.,  Texas  Gas  Exploration  Cert. , 

68  IBLA  219  (Nov.  12,  1982) 


A decision  to  establish  a wilderness  study  area 
pursuant  to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  is  proper  absent  a showing  of 
compelling  reasons  requiring  modification  or  reversal. 
Arguments  that  the  area  is  affected  by  outside  indus- 
trial and  commercial  activity  do  not  preclude  further 
study  of  the  area's  fitness  for  wilderness  classifica- 
tion in  the  absence  of  proof  that  the  intrusions  by  nan 
are  so  great  as  to  prevent  the  possibility  of  wilder- 
ness classification. 

Arguments  which  question  the  ultimate  best  use 
of  a proposed  wilderness  study  area  for  wilderness  pur- 
poses are  prematurely  raised  at  the  intensive  inven- 
tory stage  of  agency  review. 

Public  Service  Co.  of  Colorado.  Koch  Indu strjes,  Inc. , 
68  IELA  262  (Bov.  17,  1982) 


Bhen  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanagenent 
Act  of  1976,  43  O.S.C.  » 1782(a)  (1976),  the  decision 

will  be  affirmed  where  appellant  fails  to  point  out 
specific  errors  of  law  or  fact  in  the  decision  below— 
more  than  mere  disagreement  with  the  conclusion  of  BLH 
is  required  to  reverse  a decision  or  place  a factual 
natter  at  issue. 

Kenneth  b,  BarP.  Doris  M.  Earn.  69  ibla  182  (Dec.  15, 
1982) 


WITBDBAB ALS 

The  segregative  effect  of  an  application  to  with- 
draw land  filed  prior  to  Oct.  21,  1976,  continues,  under 
sec.  204(g)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  « 1714(g)  (1976),  until  Oct.  21, 

1991,  unless  the  application  is  either  approved  or 
rejected  in  the  interim.  Publication  of  a notice  of 
hearing  for  such  an  application  as  provided  by 
sec.  204(h),  43  O.S.C.  $ 1714(h)  (1976),  does  not  alter 

this  tine  period. 

James  C.  Bobinson  et  al. . 68  IBLA  84  (Oct.  21,  1982) 


ms 

(See  also  Accounts — if  included  in  this  Index.) 

Bhile  sec.  504(g)  of  the  Federal  Land  Policy  and 
Hanagenent  Act  of  1976,  43  O.S.C.  « 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  nay  charge 
less  than  fair  market  value  for  an  annual  right-of-vay 
rental,  including  no  charge,  the  legislative  history  of 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
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and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Under  sec.  504(g)  cf  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1764(g)  (1976),  the 

Secretary  cf  the  Interior  may  charge  less  than  fair 
market  value  for  a right-of-way  rental.  The  regulation, 
43  CFB  28C3.1-2(c),  implementing  that  provision  sets 
forth  the  circumstances  under  which  no  fee  cr  a fee 
less  than  fair  market  rental  may  be  authorized;  however, 
it  specifically  excludes  cooperatives  whese  principal 
source  cf  revenue  is  customer  charges  from  such  consid- 
eration. 

Tri-State  Generation  and  Transmission  Ass'n,  Inc.. 

63  IELA  347  (Apr.  29,  1982)  “ 89  I.C.  227 


The  Bureau  of  land  Management  may  properly  charge 
fees  for  special  recreation  permits  authorizing  commer- 
cial rafting  cn  the  Rogue  River,  a designated  wild  and 
scenic  river,  under  sec.  4(c)  of  the  Land  and  Bater 
Conservation  Fund  Act,  16  U.S.C.  6 4602~6a  (c)  , and 
Departmental  regulations  at  43  CFB  Part  8372. 

Bhere,  cn  appeal,  commercial  outfitters  pretesting 
the  imposition  and  increase  of  special  recreation  per- 
mit fees  for  commercial  raft  trips  cn  the  Rogue  Biver, 
fail  to  demonstrate  that  the  Eureau  of  land  Manage- 
ment's actions  did  not  comport  with  its  regulations  cr 
that  the  new  fee  levels  have  no  reasonable  basis  under 
the  regulations,  a decision  denying  the  protest  will  be 
affirmed. 

Departmental  regulations  at  43  CFB  Sutpart  8372 
require  that,  when  the  Eureau  of  Land  Management  issues 
special  recreation  permits  authorizing  use  cf  special 
areas  such  as  a designated  wild  and  scenic  river,  fees 
must  be  charged  for  noncommercial  as  well  as  commercial 
users  engaging  in  the  same  activity,  except  tc  the 
extent  that  a user  is  exempted  from  paying  fees  by 
43  CFB  8372.4  (d) . 

Boque  Biver  C utfitters  Ass'n.  Dave  H e 1 f ri c h Eiv e r Cu t - 
fitters.  Inc.T  63  IELA  373  (Apr.  30,~1982T 


Bhile  sec.  504(g)  cf  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  5 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  right-cf-way 
rental,  including  no  charge,  the  legislative  histcry  cf 
that  provision  reveals  that  Ccngress  intended  that  free 
use  be  restricted  tc  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  teken  acd 
the  cost  of  collection  unduly  large. 

^gsgrte_8l€ctric_Ccoperative.  Inc..  64  IELA  65  (May  6, 
1982) 

San  Miguel  ggwer  Ass'n.  Inc..  64  IBLA  172  (May  26,  1982) 


Under  Departmental  regulation  43  CFB  28C3.1-2(c)  a 
nonprofit  electric  distribution  cooperative  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  net  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

9 1764  (g)  (1976). 

San  Miguel  Ecwer  Ass'n.  Inc..  64  IBLA  342  (June  15, 
1982) 
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Under  sec-  504  (g)  of  the  Federal  Land  Eclicy  and 
Management  Act  of  1976,  43  D-S.C.  4 1764(g)  (1976),  the 

Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a right-of-way  rental  under  certain 
circumstances.  The  regulation,  43  CFR  2 8 C3 . 1-2  (c)  , 
implementing  that  provision  sets  forth  the  circum- 
stances under  which  no  fee  or  a fee  less  than  fair  mar- 
ket rental  may  be  authorized;  however,  it  specifically 
excludes  from  such  consideration  cooperatives  whose 
principal  source  of  revenue  is  customer  charges. 

Northern  Electric  Cooperative.  Inc.,  66  I EL  A 121 
(Aug.  10,  1982) 


GEOLOGICAL  SURVEY 

Where  a unit  agreement  approved  by  the  Department 
provides  that  where  a leased  tract  committed  to  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a new  lease  within  6 months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
right  to  lease  such  lands  within  a participating  area 
in  the  unit  and  to  have  agreed,  in  consideration  of 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  United  States  is  considered  to  be  the  "fee  owner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 

Belco  Development  Corp.,  66  IBLA  134  (Aug.  1C,  1982) 


GEOTHERM AL  LEASES 

(See  also  Hearings,  Mineral  Leasing  Act — if  included 
in  this  Index.) 

GENERALLY 

Secretary  of  Interior  has  authority  under  Geo- 
thermal Steam  Act,  30  U.S.C.  §§  1C02-1003  (1976),  and 
implementing  regulations,  43  CFR  3220.6(c),  to  reject 
bids  submitted  at  competitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dollar 
amount . 

Where  the  high  bidder  for  a geothermal  lease 
presents  data  on  appeal  showing  that  a fundamental 
assumption  made  in  Geological  Survey's  evaluation  of 
the  parcel  is  incorrect  and  that  its  bid  therefore  is 
not  spurious  or  unreasonable,  and  where  Geological 
Survey  fails  to  defend  its  evaluation,  a decision 
rejecting  the  high  bid  must  be  reversed. 

California  Energy  Co. . 63  IBLA  159  (Apr.  6,  1982) 


The  Secretary  of  the  Interior  has  authority  under 
Geothermal  Steam  Act,  30  U.S.C.  *4  1002-1003  (1976), 
and  Departmental  regulation,  43  CFR  3220.6(c),  to 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a rational  basis  for 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 

Shaw  Resources.  Inc.  . 66  IBLA  57  (July  29,  1982) 


ACREAGE  LIMITATIONS 

Under  the  applicable  regulation  43  CFF  3203.2  (b) , 
a geothermal  resources  lease  application  for  less  than 
640  acres  is  properly  rejected  where  the  applicant 
intends  to  use  the  land  for  electrical  generation. 

Occidental  Geothermal,  Inc.,  62  IBLA  22  (Feb.  24, 

1982) 


GEOTHERMAL  LIASES — Con t i n ue d 
AEELICA TICKS 
general  l_y 

Under  the  applicable  regulation  43  CPB  3203.2(b), 
a geothermal  resources  lease  application  for  less  than 
640  acres  is  properly  rejected  where  the  applicant 
intends  to  use  the  land  for  electrical  generation. 

Occidental  Geothermal.  Inc..  62  IBLA  22  (Feb.  24, 

1982) 


COMPETITIVE  LEASES 

Secretary  of  Interior  has  authority  under  Geo- 
thermal Steam  Act,  30  U.S.C.  ««  1002-1003  (1976),  and 
implementing  regulations,  43  CFR  3220.6(c),  tc  reject 
bids  submitted  at  competitive  geothermal  lease  sales 
when  such  bids  are  deemed  to  be  inadequate  in  dollar 
amount. 

Where  the  high  bidder  for  a geothermal  lease 
presents  data  on  appeal  shoving  that  a fundamental 
assumption  made  in  Geological  Survey's  evaluation  of 
the  parcel  is  incorrect  and  that  its  bid  therefore  is 
not  spurious  or  unreasonable,  and  where  Geological 
Survey  fails  to  defend  its  evaluation,  a decision 
rejecting  the  high  bid  must  be  reversed. 

California  Energy  Cc . . 63  IBLA  159  (Apr.  6,  1982) 


The  Secretary  of  the  Interior  has  authority  under 
Geothermal  Steam  Act,  30  U.S.C.  44  1002-1003  (1976), 
and  Departmental  regulation,  43  CFR  3220.6(c),  to 
reject  bids  submitted  at  competitive  geothermal  lease 
sales  where  the  record  discloses  a rational  basis  for 
the  conclusion  that  the  amount  of  the  bid  was  inade- 
quate. 

Cn  appeal  from  a ELM  decision  rejecting  an 
offeror's  competitive  bid  for  a geothermal  lease  cn 
the  basis  of  Geological  Survey's  valuation  cf  the 
tract  sought  tc  be  leased,  the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.  In  the  absence  cf 
such  a showing,  BLM  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

Shaw  Resources.  Inc..  66  IBLA  57  (July  29,  1982) 


CONSENT  CF  AGENCY 

The  directives  cf  30  O.S.C.  6 1014(b)  (1976)  and 

43  CFR  3201.1-3  are  aandatory  and  unless  the  Forest 
Service  gives  its  consent  to  the  geotheraal  leasing  of 
the  national  forest  lands  in  dispute,  the  Department  cf 
the  Interior  aay  not  issue  leases  on  those  lands. 

B.  B.  Towne.  Jr..  67  IBLA  187  (Sept.  22,  1982) 


DISCRETION  TO  LEASE 

Under  the  applicable  regulation  43  CFB  3203.2(b), 
a geotheraal  resources  lease  application  for  less  than 
640  acres  is  properly  rejected  where  the  applicant 
intends  to  use  the  land  for  electrical  generaticn. 

Occidental  Geotheraal,  Inc..  62  IBLA  22  (Feb.  24, 

1982) 
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6B0THBBH  M.  LEASES — Con  tinned 

DISCRETION  TO  LEASE — Continued 

Secretary  of  Interior  has  authority  under  Geo- 
theraal  Steas  let,  30  U.S.C.  1C02-1003  <1976),  and 
implementing  regulations,  43  CEB  3220.6(c),  to  reject 
bids  subaitted  at  competitive  geotheraal  lease  sales 
when  such  bids  are  deeaed  to  be  inadequate  in  dollar 
aaount. 

California  gaeygy  Co..  63  IBLA  159  (Apr.  6,  1982) 


The  decision  whether  or  not  to  issue  a particular 
geotheraal  lease  is  within  the  discretion  of  the  Secre- 
tary of  the  Interior.  A decision  by  the  Bureau  of  Land 
Banageaent  that  a lease  should  not  be  issued  for  cer- 
tain lands  will  generally  be  upheld  when  the  record 
shows  the  decision  to  be  the  result  of  a reasoned  analy- 
sis of  the  environmental  and  public  interest  factors 
involved.  The  burden  is  on  the  applicant  to  show  that 
the  land  would  not  be  adversely  affected  as  ELH  indicated 
in  rejecting  the  application. 

The  Bureau  of  Land  Banageaent  has  authority  to 
require  the  execution  of  special  stipulations  to  protect 
environment al  and  other  land  use  values  fer  lands  where 
those  values  are  present.  Geotheraal  lease  applications 
should  not  be  rejected  because  of  the  asserted  presence 
of  environaental  or  other  values,  without  prior  consid- 
eration being  given  to  the  feasibility  of  stipulations 
to  protect  such  values. 

Atlantic  Richfield  Co..  63  IBLA  263  (Apr.  19,  1982) 


The  Secretary  of  the  Interior  has  authority  under 
Geotheraal  Steam  Act,  30  O.S.C.  $§  1002-1003  (1976), 
and  Departmental  regulation,  43  CFR  3220.6(c),  to 
reject  bids  subaitted  at  coapetitive  geotheraal  lease 
sales  where  the  record  discloses  a rational  basis  for 
the  conclusion  that  the  aaount  of  the  bid  was  inade- 
quate. 

On  appeal  froa  a BLB  decision  rejecting  an 
offeror's  coapetitive  bid  for  a geotheraal  lease  on 
the  basis  of  Geological  Survey's  valuation  of  the 
tract  sought  to  be  leased,  the  offeror  has  the  burden 
of  showing  that  the  valuation  was  in  error  and  that  the 
bid  should  be  considered  acceptable.  In  the  absence  of 
such  a showing,  BLH  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

Shaw  Besources.  Inc..  66  IBLA  57  (July  29,  1982) 


BBVIBOHHEHTAL  PBOTECTIOB 
Generally 

The  decision  whether  or  not  to  issue  a particular 
geothermal  lease  is  within  the  discretion  of  the  Secre- 
tary of  the  Interior.  A decision  by  the  Bureau  of  Land 
Banagement  that  a lease  should  not  be  issued  for  cer- 
tain lands  will  generally  be  upheld  when  the  record 
shows  the  decision  to  be  the  result  of  a reasoned  analy- 
sis of  the  environaental  and  public  interest  factors 
involved.  The  burden  is  on  the  applicant  to  show  that 
the  land  would  not  be  adversely  affected  as  ELM  indicated 
in  rejecting  the  application. 

The  Bureau  of  Land  Banageaent  has  authority  to 
require  the  execution  of  special  stipulations  tc  protect 
environaental  and  other  land  use  values  fer  lands  where 
those  values  are  present.  Geotheraal  lease  applications 
should  not  be  rejected  because  of  the  asserted  presence 
of  environaental  or  other  values,  without  prior  consid- 
eration being  given  to  the  feasibility  of  stipulations 
to  protect  such  values. 

Atlantic  Richfield  Co..  63  IBLA  263  (Apr.  19,  1982) 


GBOTBEBHAL  LEASES — Continued 

KBCtiB  GECTHBBHAL  RESOURCES  AREA 

An  applicaticn  for  a noncompetitive  gectheraal 
resources  lease  must  be  rejected  if  the  land  scugkt 
is  within  a kaewn  geothermal  resources  area  and  no 
evidence  has  been  presented  that  the  RGBA  determination 
was  in  errer. 

Renewable  Energy.  Inc..  67  IBLA  304  (Sept.  30,  1962) 

89  I.D.  496 


LA  BBS  SUEJECT  TC 

A reservation  of  “all  ainerals"  in  a patent  of 
public  lands  pursuant  to  sec.  8 of  the  Taylor  Grazing 
Act  of  June  28,  1934,  jj  amended.  43  O.S.C. A.  $ 315g 
(repealed  1976) , reserves  to  the  United  States  geother- 
mal resources  underlying  the  patented  lands.  The 
reserved  geethernal  resources  are  subject  tc  leasing 
only  under  the  Geotheraal  Steaa  Act,  30  U.S.C.  1CC1- 
1025  (1976). 

Renewable  Energy.  Inc. . 67  IBLA  304  (Sept.  30,  1962) 

89  I.D.  496 


RCBCCM  EBTITI VE  LEASES 

An  applicaticn  for  a noncompetitive  geothermal 
resources  lease  must  be  rejected  if  the  land  sought 
is  within  a known  geotheraal  resources  area  and  no 
evidence  has  been  presented  that  the  RGBS  determination 
was  in  error. 

Renewable  Energy.  Inc.,  67  IBLA  304  (Sept.  30,  3962) 

89  I.D.  496 


PATENTED  CB  ENTERED  LANDS 

A reservation  of  "all  minerals"  in  a patent  of 
public  lands  pursuant  tc  sec.  8 of  the  Taylcr  Grazing 
Act  of  June  28,  1934,  as  amended . 43  U.S.C. A.  « 315g 
(repealed  1976),  reserves  to  the  United  States  gecther- 
aal resources  underlying  the  patented  lands.  The 
reserved  geotheraal  resources  are  subject  tc  leasing 
only  under  the  Geotheraal  Steaa  Act,  30  U.S.C.  ?§  ICC  1- 
1025  (1976). 

Renewable  Energy.  Inc.,  67  IELA  304  (Sept.  30,  1982) 

89  I.D.  496 


REIRSTATEBERT 

1 late  rental  payaent  may  be  "justifiable"  and 
entitle  a geotheraal  lease,  which  terminated  by  opera- 
tion of  law,  to  reinstatement  if  it  is  demonstrated 
that  at  or  near  the  anniversary  date  there  existed 
sufficiently  extenuating  circumstances  outside  the 
lessee’s  control  which  affected  its  actions  in  paying 
the  rental  fee.  However,  circumstances  are  within  the 
control  of  the  lessee  where  the  proxiaate  cause  ct  a 
late  payment  was  a computer  error  and  not  the  illness 
of  the  individual  entrusted  with  making  the  payment. 

U.S.  Geothermal  Corn..  Earth  Power  Cert..  61  IEIA  265 
"(Jan.  29,  1982) 


STIPULATION 

The  Eureau  of  Land  Management  has  authority  tc 
require  the  execution  of  special  stipulaticns  tc  protect 
environaental  and  other  land  use  values  for  lands  where 
those  values  are  present.  Geothermal  lease  applications 
should  net  be  rejected  because  cf  the  asserted  presence 
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GEOTHERM AL  LEASES— C ontinued 
STIPULATIONS — Continued 

of  environmental  or  other  values,  without  prior  consid- 
eration being  given  to  the  feasibility  of  stipulations 
to  protect  such  values. 

Atlantic  Richfield  Co..  63  IBLA  263  (Apr.  19,  1982) 


GJMIM_MC_SMZINS_.LA]!5S 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  nay  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shewn  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Manage ment  v.  Hagen  Wheel  Banch.  I n^ , 
62  IBLA  55  (Feb.  25, ”982) 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  dismiss- 
ing an  appeal  from  the  BLR  District  Hanager's  rejection 
of  appellant's  grazing  application,  and  appellant  has 
made  no  showing  that  the  decision  is  in  error,  the 
decision  may  be  adopted  by  the  Board  of  Land  Appeals 
and  affirmed. 

John  Espjl.  65  IBLA  231  (July  9,  1982) 


An  appeal  relating  to  grazing  administration  is 
properly  disaissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFB  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement. Implementation  of  the  Taylor  Grazing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.  A decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  cn  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations. The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a decision  is  improper  cr 
unreasonable. 

Buskin  Lines.  Jr. v.  Bureau  of  (.and  Management.  66  IBLA 

109  7a ug . 10,  1982) 


Where  facts  and  law  are  properly  set  forth  and 
applied  in  Administrative  Law  Judge's  decision  affirm- 
ing the  BLM  District  Manager's  decision  requiring 
appellant  to  maintain  a drift  fence  on  public  land 
within  his  grazing  area,  and  appellant  has  made  no 
showing  that  the  decision  is  in  error,  the  decision 
will  be  affirmed. 

Joh£_ii_Casey,  66  IBLA  332  (Aug.  26,  1982) 


GBAZIBG  LEASES 

(See  also  Taylor  Grazing  Act — if  included  in  this 
Index. ) 

APPLICATIONS 

Where  two  conflicting  applicants  for  a grazing 
lease  are  preference  right  applicants,  and  neither  is 
the  bolder  of  an  expiring  lease,  a decision  awarding  a 
grazing  lease  to  cne  applicant  and  rejecting  a con- 
flicting application,  rendered  in  accordance  with  the 
governing  regulatory  standard  (43  CFB  4110.5),  will  not 
be  overturned  in  the  absence  of  convincing  reasons  that 
the  award  is  not  warranted. 

The  Corporation  of  the  Great  Southwest.  69  IBLA  333 
(Dec.  28,  1982) 


PBBFEBENCE  BIGHT  APPLICAB1S 

Where  two  preference  right  applicants  file  con- 
flicting applications  for  a grazing  lease,  sec.  402(c) 
of  the  Federal  Land  Pclicy  and  Banagenent  Act,  43  0.S.C 
t 1152(c)  (1976),  aandates  issuance  of  the  new  lease  tc 
the  holder  of  the  expiring  lease  provided  that  the 
holder  of  the  expiring  lease  maintains  bis  or  her  pre- 
ference right  qualifications  and  is  otherwise  in  ccn- 
foraance  with  the  applicable  rules  and  regulaticns. 
However,  where  43  U.S.C.  « 1752(c)  (1976)  is  net 
applicable,  allocation  of  grazing  privileges  pursuant 
to  43  CFB  411C.5  is  proper. 

Bureau  of  Land  Management  v.  Alfredo  B.  Baez.  67  I ELI 
89  (Sept.  13,  1982) 


Where  two  conflicting  applicants  fer  a grazing 
lease  are  preference  right  applicants,  and  neither  is 
the  holder  of  an  expiring  lease,  a decision  awarding  a 
grazing  lease  to  cne  applicant  and  rejecting  a con- 
flicting application,  rendered  in  accordance  with  the 
governing  regulatory  standard  (43  CFB  4110.5),  will  not 
be  overturned  in  the  absence  of  convincing  reasons  that 
the  award  is  not  warranted. 

The  Corporation  of  the  Great  Southwest.  69  IB II  333 
(Dec.  28,  1962) 


RENEWAL 

Where  two  preference  right  applicants  file  con- 
flicting applicaticns  fer  a grazing  lease,  sec.  4C2(c) 
of  the  Federal  Land  Pclicy  and  Banagenent  Act,  43  U.S.C 
$ 1752(c)  (1976),  aandates  issuance  of  the  new  lease  tc 

the  holder  of  the  expiring  lease  provided  that  the 
holder  of  the  expiring  lease  maintains  his  cr  her  pre- 
ference right  qualifications  and  is  otherwise  in  con- 
formance with  the  applicable  rules  and  regulaticns. 
However,  where  43  U.S.C.  $ 1752(c)  (1976)  is  not 

applicable,  allocation  of  grazing  privileges  pursuant 
to  43  CEB  41 1C . 5 is  proper. 

Bureau  of  Land  Management  v . Alfredo  p.  Baez.  67  I EL A 
89  (Septl  13  ,~1982) 


GRAZING  FBBBITS  AND  LICENSES 
(See  alsc  Appeals,  Hearings,  Taylor  Grazing  Act — 
if  included  in  this  Index.) 

GENERALLY 

Decisions  rejecting  applications  for  a free-use 
and  a fee  grazing  permit  are  properly  upheld  where  the 
applicant  dees  not  meet  the  qualifications  for  a free- 
use  permit  under  43  CER  4130.3  and  where  the  entire 
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GRAZING  PERMITS  AND  LICENSES — Continued 
GENERALLY — Continued 

adjudicated  grazing  capacity  of  the  allotnents  involved 
has  been  allocated  to  other  permittees  and  uses. 

Kent  Gregersen  v.  Bureau  of  Land  Management,  61  IBLA 
381  (Feb.  17,  1982) 


Where  grazing  licensees  have  executed  a valid 
range  line  agreement  approved  by  this  Department,  such 
an  agreement  has  generally  been  treated  by  the  Depart- 
ment as  an  enforceable  contract.  Therefore,  those 
items  specifically  spelled  out  in  the  agreement  which 
are  unmistakably  clear  are  binding  upon  the  parties 
unless  changed  by  their  mutual  consent  with  the  approv- 
al of  the  Bureau  of  Land  Management. 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Management  v.  Wagon  Wheel  Ranch,  Inc.. 

62  IBLA  55  {Feb.  25,  19827 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFR  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Man- 
agement. Implementation  of  the  Taylor  Grazing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.  A decision  reached  in  the  exezcise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations. The  burden  is  upon  the  appellant  tc  show  by 
substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Ruskin  Lines.  Jr.  v.  Bureau  of  Land  Management.  66  IBLA 
109  (Aug.  10,  1982) 


Implementation  of  the  Taylor  Grazing  Act  of  1934 
is  committed  to  the  discretion  of  the  Secretary  of  the 
Interior.  Under  43  CFR  4120.4(d)  BLH  has  discretionary 
authority  to  require  ear-tagging  to  control  unauthor- 
ized grazing  use  or  to  promote  the  orderly  administra- 
tion of  public  lands  and  a decision  requiring  that 
domestic  livestock  be  ear-tagged  will  be  sustained 
where  the  record  establishes  a rational  basis  therefor. 

C-Punch  CorpT . 67  IBLA  293  (Sept.  29,  1982) 


ADJUDICATION 

Implementation  of  the  Taylor  Grazing  Act  of  1934, 
&§  amended,  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior.  An  adjudication  of  grazing 
privileges  will  not  be  set  aside  on  appeal  if  it  is 
reasonable  and  substantially  complies  with  the  provi- 
sions of  the  Federal  range  code  for  grazing,  43  CFR 
Part  4100. 


GRAZING  PER 8 ITS  AND  LICENSES — Con tinued 
APPEALS 

A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  cf 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  dees  net 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  tc  shew 
by  substantial  evidence  that  a decision  is  improper  cr 
unreasonable. 

Bureau  of  Land  Hanaqenent  v.  Wagon  Wheel  Ranch.  Inc. , 
62  IBLA  55  (feb.  25,  1982) 


Where  facts  and  law  are  prcperly  set  ferth  and 
applied  in  Administrative  Law  Judge's  decision  dismiss- 
ing an  appeal  from  the  BLH  District  Manager's  rejection 
cf  appellant's  grazing  application,  and  appellant  has 
made  no  showing  that  the  decision  is  in  error,  the 
decision  may  be  adopted  by  the  Board  of  Land  Appeals 
and  affirmed. 

John  Bspjl.  65  IBLA  231  (July  9,  1982) 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFR  Subpart  4100,  which  were  cor- 
rectly fcllcwed  and  applied  by  the  Bureau  of  land  Man- 
agement. Implementation  of  the  Taylor  Grazing  Act  cf 
1934  is  committed  tc  the  discretion  of  the  Secretary  cf 
the  Interior.  A decision  reached  in  the  exercise  cf 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  os  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  regu- 
lations. The  burden  is  upon  the  appellant  to  shew  by 
substantial  evidence  that  a decision  is  improper  cr 
unreasonable. 

Buskin  Lines,  Jr.  v.  Bureau  of  Land  Management.  66  IBLA 
109  (Aug.  1C,  1982) 


Where  facts  and  law  are  properly  set  ferth  and 
applied  in  Administrative  Law  Judge's  decision  affirm- 
ing the  BLH  District  Manager's  decision  requiring 
appellant  to  maintain  a drift  fence  cn  public  land 
within  his  grazing  area,  and  appellant  has  made  nc 
showing  that  the  decision  is  in  error,  the  decision 
will  be  affirmed. 

Johp  J.  Casey.  66  IBLA  332  (Aug.  26,  1982) 


Where  the  Eureau  of  Land  Management  authorized 
officer  issues  a decisicn  determining  the  grazing  privi- 
leges of  twe  ccnflicting  applicants  which  is  adverse  tc 
one  of  the  applicants,  and  that  applicant  appeals  tc  an 
Administrative  Law  Judge  and  receives  a favorable  deci- 
sion, the  failure  of  the  other  applicant  to  participate 
in  the  proceedings  before  the  Administrative  Law  Judge 
does  not  foreclose  that  applicant  from  appealing  that 
decision  to  the  Board  of  Land  Appeals,  as  that  appli- 
cant is  a party  tc  a case  adversely  affected  by  a 
decision  of  an  Administrative  Law  Judge  within  the 
meaning  of  43  CFR  4.410. 

S 3£ggH-Q.g-La!i i-fla  °a3g ggn t_ j f I£ .» . £ag I » 1*1* 

89  (Sept.  13,  1982) 


Iuagne.AIlgHi-i.ioii-£i!.a££gll-I.i-fi^I£ai3-5l-Lapd_ijaDaae- 

JgH^l..  Alf  led^gien^gej.eeu  w_vA_gureatj_gf  pd_  jajagejgnt 

65  IBLA  196  (June  29,  1982) 
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GRAZING  PERMITS  AND  LICENSES — Co ntinued 

APPORTIONMENT  OF  FEDERAL  BANGE 

Where  grazing  licensees  have  executed  a valid 
range  line  agreement  approved  by  this  Department,  such 
an  agreement  has  generally  been  treated  by  the  Depart- 
ment as  an  enforceable  contract.  Therefore,  those 
items  specifically  spelled  out  in  the  agreement  which 
are  unmistakably  clear  are  binding  upon  the  parties 
unless  changed  by  their  mutual  consent  with  the  approv- 
al of  the  Bureau  of  land  Management. 

Bureau  of  Land  Management  v.  Wagqn  wheel  Ranch.  Inc.. 

62  IELA  55  (Feb.  25,  1982) 


A decision  of  a district  manager  involving  the 
exercise  of  administrative  discretion  in  the  fulfill- 
ment of  the  purposes  of  the  Taylor  Grazing  Act, 

43  U.S.C.  « 315a  (1976),  will  be  affirmed  where  there 
is  a rational  basis  for  the  action,  and  where  appellant 
has  not  shown  by  a preponderance  of  the  evidence  that 
the  action  was  arbitrary  or  capricious. 

Alii5M_;L!._Cfiok_iAE£ellantli_^ijre5u_of_LaDd_ganJjgenent 
(Respondent) . Daniel  Bussell  (Intervenor) . 64  IB1A 
293  (June  7,  1982) 


BANGE  SURVEYS 

A determination  by  the  Bureau  of  Land  Management 
of  the  carrying  capacity  of  a unit  of  the  Federal  range, 
based  on  a range  survey,  will  not  be  disturbed  in  the 
absence  of  positive  evidence  of  error. 

IiaSi!§_lIlinJ._ti<2ld_CfeaEEsll_vJl_£ure4U_2f_Land_Manage- 
J§£i-L_Alfied_Glen_£eleeuw_yi_Bure^u_gf_iand_Hanageae5t , 
65  IBLA  196  (June  29,  1982) 


HEARINGS 

(See  also  Administrative  Procedure,  Federal  Land  Policy  6 
Management  Act  of  1976,  Geothermal  Leases,  Grazing  Per- 
mits 8 Licenses,  Indian  Probate,  Mining  Claims,  Multiple 
Mineral  Development  Act,  Rules  of  Practice,  Surface 
Resources  Act,  Water  Pollution  Control — if  included  in 
this  Index.) 

The  requirement  of  43  CFR  2802.1-7 (e)  (1979),  for 

notice  and  opportunity  for  a hearing,  may  be  satisfied 
by  a hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
Circle  L.  I pc , , 36  IBLA  260  (1978). 

American  Telephone  E Telegraph  Co..  61  IBLA  343 
(Feb.  11,  1982) 

Mountain  States  Telephone  6 Telegraph  Co..  64  IBLA  164 
(Hay  25,  1982) 


While  the  requirement  of  43  CFR  2802.1-7 (e)  (1979) 

for  notice  and  opportunity  for  a hearing  nay  be  satis- 
fied by  a hearing  before  an  Administrative  Law  Judge, 
that  requirement  nay  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
parameters  set  forth  in  Circle  L.  Inc..  36  IELA  260 
(1978)  . 

Bell  Telephone  Co.  of  Nevada.  63  IBLA  9 (Mar.  25,  1982) 


HEARINGS — Continued 

Due  process  does  net  requite  notice  and  a tight  tc 
be  heard  in  every  case  where  a person  is  deprived  cf  an 
asserted  property  right  sc  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  cf  Land  Management  decision  becomes 
final.  Appeal  to  this  Ecard  satisfies  the  due  prccess 
requirements. 

Francis  Shaw  et  al..  63  IELA  235  (Apr.  19,  1962) 


Upon  a determination  that  an  oil  and  gas  lease 
terminated  because  nc  drilling  operations  were  being 
performed  on  the  leased  lands,  or  fer  the  lease  under 
an  approved  comnunitizaticD  agreement,  cn  the  last  day 
of  the  lease  term,  the  lessee  of  record  and  its  dc 
facto  assignee  are  entitled  to  a bearing  cn  issues  cf 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midnight  cn  the  relevant  date. 

Ienneco  Cil  Co..  63  IELA  339  (Apr.  28,  1982) 


No  rights  inure  tc  the  estate  cf  a deceased  Native 
allotment  applicant  where  the  application  dees  net  shew 
prim'a  facie  entitlement  because  the  land  was  segregated 
by  a State  selection  at  the  asserted  time  when  use  and 
occupancy  commenced.  A request  for  a hearing  on  appeal 
is  properly  denied  in  the  absence  of  any  evidence  cr 
allegation  cf  use  and  occupancy  predating  the  State 
selection . 

Beirs  of  Howard  Isaac.  63  IBLA  343  (Apr.  28,  1962) 


An  application  for  a Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  ccavenced 
after  the  time  that  a state  selection  application  was 
filed  for  the  land.  Eut  where  the  Native  allotment 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  impreper  tc 
reject  his  applicaticn  without  affording  him  nctice  and 
opportunity  for  a hearing,  and  EIH  must  initiate  con- 
test proceedings  against  the  application.  The  State  cf 
Alaska  must  be  given  an  opportunity  tc  participate  as  a 
party  tc  such  contest. 

victor  A.Anahcnak  (Cn  Reconsideration).  64  IELA  289 
(June  4,  1982) 

Mary  A.  A. Aspjnwall  (On  Reconsideration).  66  IELA  367 

(Aug.  27,  1982) 


An  applicaticn  for  a Native  allotment  must  be 
rejected  if  the  alleged  use  and  occupancy  commenced 
after  the  time  that  a State  selecticn  applicaticn  was 
filed  for  the  land. 

William  H.  Tennyson,  Jr..  66  IBLA  38  (July  23,  1962) 


IfiHJSIlifs.jCjjjiMJJl 

(See  also  Additional  Homesteads,  Enlarged  Homesteads, 

Reclamation  Homesteads,  Soldiers'  Additional  Hcaesteads, 
Stock-Raising  Homesteads — if  included  in  this  Index.) 

GENERALLY 

Where  a homestead  entry  is  on  land  within  a seccnd- 
foxm  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  net 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revccaticn  cf  a second-form  reclamation  with- 
drawal is  effective  upen  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
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HOBBSTEADS  (OBDIBABT) — Continued 
GERERALLY — Continaed 

been  suitable  foe  the  purpose  for  which  it  was  with- 
drawn. Rhere  an  entryaan  has  coaplied  with  all  the 
requirements  of  the  ordinary  hoaestead  law.  but  not 
with  the  requireaents  of  the  reclaaation  law.  the  revo- 
cation of  the  reclaaation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryaan 
as  of  the  tiae  final  proof  under  the  ordinary  hoaestead 
lav  was  subaitted.  Such  equitable  title  cannot  be 
deeaed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

A waiver  of  aineral  rights  pursuant  to  30  O.S.C. 

§4  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a reclaaation  hoaestead  entry 
is  valuable  for  one  of  the  ainerals  specified  in  that 
Act  prior  to  the  subaission  of  reclaaation  final  proof 
and  other  coapliance  with  the  law.  even  though  ordinary 
hoaestead  final  proof  was  accepted  aany  years  before. 
Where  the  entryaan  or  his  successor  in  interest  eie- 
cuted  the  waiver  rather  than  appeal  the  decision 
requiring  it.  the  waiver  is  binding  on  all  successors 
in  interest. 

Yincent  Barnard.  66  IBLA  100  (Aug.  4,  1982) 


LARDS  SUBJECT  TO 

Under  the  decision  in  Beeves  v.  Andrus. 

465  F.  Supp.  1065  (D.  Alaska  1979),  upon  a deter- 
aination  of  the  Federal  Power  Coaaission  that  the 
value  of  land  withdrawn  for  power  purposes  wculd  not 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a reasonable 
tiae  thereafter.  Such  land,  however,  does  not  becoae 
available  until  an  order  of  restoration  is  issued.  Do 
rights  nay  be  acquired  by  a settlor  on  the  public  land 
who  initiates  settleaent  at  a tiae  when  the  records  of 
the  Departaent  indicate  that  the  land  is  not  open  to 
entry. 

Rhere  the  Departaent  issues  a decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Departaent  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  erroneous, 
where  a third  party  has  initiated  adverse  rights  to  the 
land  originally  sought. 

Carael  J.  Bclntvre  (On  Judicial  Beaand).  67  IBLA  317 
(Oct.  1.  1982) 


SETTLEBEHT 

Under  the  decision  in  Beeves  v.  Andrus. 

465  F.  Supp.  1065  (D.  Alaska  1979),  upon  a deter- 
mination of  the  Federal  Power  Coaaission  that  the 
value  of  land  withdrawn  for  power  purposes  would  not 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  to 
restore  the  land  to  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a reasonable 
tiae  thereafter.  Such  land,  however,  does  net  becoae 
available  until  an  order  of  restoration  is  issued.  Ho 
rights  nay  be  acquired  by  a settler  on  the  public  land 
who  initiates  settleaent  at  a tine  when  the  records  of 
the  Departaent  indicate  that  the  land  is  not  open  to 
entry. 

Rhere  the  Departaent  issues  a decision  finally 
adjudicating  rights  to  the  public  land  adverse  to  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Departaent  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  erroneous. 
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SETTLEBEBT — Continued 

where  a third  party  has  initiated  adverse  rights  to  the 
land  originally  sought. 

Sapjel_J^Bcljtjre_J£n_Judigial_.,gesa[!dl,  67  IBLA  317 
(Oct.  1,  1982) 


lflSUg.mSSEJM3S_0fl_PUiuc^.pgglU 

GE8BRAL1Y 

An  application  for  an  Indian  allotnent  filed 
pursuant  to  sec.  4 of  the  General  Allotment  Act,  as 
aaended.  25  U.S.C.  « 334  (1976),  for  land  which  has  net 
been  classified  for  such  disposition,  and  which  is  not 
acconpanied  by  either  the  certificate  of  eligibility 
required  by  43  CFB  2531.1(b)  or  the  petition  fer 
classification  required  by  43  CEB  2531.2  is  properly 
rejected. 

Kathrcn  F.  Bright  Belben.  68  IEL*  179  (Hov.  8,  1962) 


CLASSIFICA1XCH 

Rhere  petitions  for  classification  and  applica- 
tions for  Indian  allotaents  are  filed  together,  it  is 
iaproper  to  reject  the  applicaticns  without  first 
ruling  on  the  petitiens. 

Rhere  applicaticns  for  Indian  allotaents  are  net 
acconpanied  by  petitions  for  classification  of  the 
lands,  the  applicaticns  aust  be  rejected. 

Bar?  Frances  Stiles  et  al..  64  IEL*  361  (June  16,  1982) 


Rhere  petitions  for  classification  and  applica- 
tions for  Indian  allotaents  are  filed  together,  it  is 
iaproper  to  reject  the  applications  without  first 
ruling  on  the  petitiens. 

Rhere  applicaticns  for  Indian  allotaents  are  net 
accoapanied  by  petitiens  for  classification  of  the 
lands,  the  applications  aust  be  rejected. 

where  applications  for  Indian  allotaents  are  net 
acccapanied  by  a certificate  of  eligibility  of  the 
applicant,  the  applicaticns  aust  be  rejected. 

Litha  Buriel  Ervant  Saith  et  plT.  66  IBLA  15C 
(Aug.  10,  1982J 


Where  Congress  has  authorized  the  Secretary  tc 
adainister  reconveyed  Ceos  Eay  Wagon  Boad  lands  in 
accordance  with  a perpetual  tiaber  yield  policy,  and 
where  the  Secretary  classified  thee  as  tiaber  lands  in 
1947  and  they  reaain  so  today,  the  lands  are  "otherwise 
apprepr iated"  within  the  meaning  of  sec.  4 cf  the 
General  Allotnent  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Cccs  Eay  Wagon 
Road  lands  as  suitable  for  Indian  allctoents  under  the 
General  Allctaent  Act. 

Harv  Pargattt  Rear  et  a^*.  67  IEL*  8 (Sept.  1,  1962) 
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?HDip  ALLOTMENTS  ON  PUBLIC  DOHAIH — Continued 
CLfiSSIFICATIOB— Continued 

Where  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force*  and  thereby  segregated  then  frca  all  foras 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  aeaning  of  sec.  4 
of  the  General  Allotaent  Act  and  are  net  available  for 
Indian  allotment. 

The  Secretary  is  without  authority  tc  classify 
lands  withdrawn  for  Nellis  air  Force  Base  by  Congress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotments  under  sec.  4 of  the  General  Allotaent  Act. 

^.ewjs  Quentin  Garver.  67  IB  LA  140  (Sept.  16,  1982) 


Where  a petition  for  classification  and  an 
application  for  Indian  allotment  are  filed  together,  it 
is  improper  to  reject  the  application  without  first 
ruling  on  the  petition. 

Wesley  Kenneth  Phillips.  Jr..  67  IBLA  168  (Sept.  21, 
1982) 


Where  land  has  been  segregated  from  all  foras  ©f 
disposition  under  the  public  land  laws  pursuant  to  an 
Act  of  Congress,  the  lands  are  "otherwise  appropriated" 
within  the  meaning  of  sec.  4 of  the  General  Allotment 
Act,  and  are  not  available  for  Indian  allotment. 

Where  a petition  for  classification  and  an  appli- 
cation for  Indian  allotment  are  filed  together,  for 
land  not  "otherwise  appropriated,"  it  is  improper  to 
reject  the  application  without  first  ruling  on  the 
petition. 

Gary  Lester  Gray,  Gr^ce  Barje  Rayfje^d  Gray,  67  IELA 
184  '(Sept.  22,~1982) 


LANDS  SUBJECT  TO 

Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  amended.  25  U.S.C.  § 334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Mary  Frances  Stiles  et  al.,  64  IBLA  361  (June  16,  1982) 

Litha  (lurjLel  Bryant  Smith  et  al.«  66  IBLA  15C 
(Aug.  107  1982) 

Wesley  Kenneth  Phillips,  Jri#  67  IBLA  168  (Sept.  21, 
1982) 


INDIAN  ALLCTBBHTS  ON  PUBLIC  DQBAIN— C ontinued 
LANDS  SUBJECT  TC — Continued 

Boad  lands  as  suitable  for  Indian  allotments  under  the 
General  Allotment  Act. 

Barv  Bargaret  Wear  et  al..  67  IBLA  8 (Sept.  1,  1982) 


Where  Congress  has  withdrawn  lands  for  use  of  the 
Air  Force,  and  thereby  segregated  then  from  all  forms 
of  disposal  under  the  public  land  laws,  the  lands  are 
"otherwise  appropriated"  within  the  meaning  of  sec.  4 
of  the  General  Allotment  Act  and  are  not  available  for 
Indian  allotaent. 

The  Secretary  is  without  authority  tc  classify 
lands  withdrawn  fer  Nellis  Air  Force  Ease  by  Congress 
in  the  Act  of  Sept.  26,  1961,  as  suitable  for  Indian 
allotments  under  sec.  4 of  the  General  Allotment  Act. 

Lewis  Quentin  Garver.  67  IBLA  140  (Sept.  16,  1982) 


Where  a petition  fer  classification  and  an  appli- 
cation for  Indian  allotment  are  filed  together,  for 
land  not  "otherwise  appropriated,"  it  is  improper  tc 
reject  the  application  without  first  ruling  on  the 
petition. 

Gary  Lester  <?rav.  Grace  Barie  Bayfield  67  1ELI 

184  (Sept.  22,  1982) 


INDIAN  CHILE  WELFABB  ACT  OF  1978 
FINANCIAL  GRANT  APPLICATIONS 
Funding 

Under  Departmental  regulations,  areas  officially 
designated  to  be  on  or  near  an  Indian  reservation  are 
considered  part  cf  the  reservation  for  purposes  cf 
funding  social  services  programs.  Departmental  regu- 
lations implementing  the  Indian  Child  Welfare  Act  cf 
1978  do  not  permit  an  Indian  tribe  to  combine  with  a 
social  services  corporation  within  an  area  designated 
"near  reservaticn"  for  social  services  funding  purposes. 

Navajo  Tribe  v.  Coimissjcner  of  Indian. pf* gjrs , 

10  IBIA  78  (Aug.  30,  1982)  89  I.D.  424 


Failure  to  timely  file  application  for  grant 
funding  under  tbe  Indian  Child  Welfare  Act  of  1978 
permits  rejection  cf  late  offers  pursuant  tc  Depart- 
mental notice  and  regulation. 


Indian  Lodge  C 


LJj 


tjons)  . 11  I E I A 9 (Dec.  10,  1982) 


Where  Congress  has  authorized  the  Secretary  to 
administer  reconveyed  Coos  Bay  Wagon  Read  lands  in 
accordance  with  a perpetual  timber  yield  policy,  and 
where  the  Secretary  classified  them  as  timber  lands  in 
1947  and  they  remain  so  today,  the  lands  are  "otherwise 
appropriated"  within  the  meaning  of  sec.  4 of  the 
General  Allotment  Act  and  are  not  available  for  Indian 
allotment. 

Under  relevant  enabling  statutes,  the  Secretary  is 
without  authority  to  classify  reconveyed  Coos  Bay  Wagon 


(See  also  Exchanges  of  Land,  Indian  Probate, 
Rights-of-way — if  included  in  this  Index.) 

ALLCTBENTE 

Allegation 

Under  Departmental  and  judicial  precedents,  the 
Secretary  of  the  Interior  has  the  authority  tc  give 
retroactive  approval  to  the  conveyance  of  Indian  trust 
or  restricted  land  despite  the  fact  that  the  Indian 
grantcr  has  died  before  approval  is  given. 


The  Secretary  or  his  delegate  has  the  authority  tc 
approve  a conveyance  of  Indian  trust  or  restricted  land 
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IMDIAN  LANDS — Continued 
ALLOTH ENTS— Continued 
Jlienation — Continued 

after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  ether  illegal- 
ity in  the  procurement  of  the  conveyance. 

Wesley  Bishkeno  et  al . v.  Deputy  Assistant  Secretary— 
Indian  Affairs  (Operations! . 11  IEIA  21  (Dec.  30,  1982) 

89  I.D.  655 


ASSIGNMENTS 

Bhile  portions  of  assigned  Indian  trust  land  might 
be  properly  canceled  for  nonuse  by  appellant  assignee, 
where  it  appeared  she  had  leased  nonresidential  por- 
tions of  the  assigned  lands  despite  provisions  of  her 
assignment  which  required  the  lands  be  devoted  entirely 
to  her  exclusive  personal  use  and  that  of  her  heirs, 
cancellation  of  the  assignment,  even  if  found  to  be  a 
legally  proper  response  to  the  leasing,  may  not  be 
ordered  without  giving  prior  notice  of  the  proposed 
action,  including  the  reasons  therefor,  and  an  oppor- 
tunity to  respond. 

Lois  Jean  Brewer  v.  Acting  Peputv  Assistant  Secretary— 
Indian  Affairs  {Operations) . 10  IEIA  110  (Sept.  30, 
1982)  89  I.D.  488 


CEDED  LAIDS 

§e.S®£*ill 

"Public  lands."  Lands  ceded  by  the  Chippewa 
Indians  under  the  Act  of  Feb.  20,  1904,  33  Stat.  46, 
which  were  unappropriated  under  the  terms  of  said  Act, 
and  which  were  restored  to  tribal  ownership  in  1945, 
were  never  "public  lands"  within  the  meaning  of  the 
Color  of  Title  Act,  43  O.S.C.  4 1068  (1976),  and  a 
color-of-ti tie  application  for  such  land  must  be 
rejected. 

flaglin_HftBgeB_et  al. . 63  IBLA  12  (Bar.  25,  1982) 


Jegtorjtion 

Bestoration  of  ceded  lands  to  tribal  ownership 
under  sec.  3 of  the  Indian  Beorganization  Act  of 
June  18,  1934,  held  not  to  require  apportionment  of 
income  from  restored  lands  on  the  basis  of  populations 
at  the  tine  of  cession. 

Assistant .Secretary — Indian _ if fairs  (Operations) , 

10  IBIA  40  (July  30,  1982)  89  I.D.  392 


The  Seneca-Cayuga  Tribe  ceded  lands  to  the  United 
States  by  treaty  which  provided  for  creation  of  a res- 
ervation for  Wyandotte  Tribe,  tihere  the  Wyandotte 
Tribe  later  ceded  the  lands  to  the  United  States  for 
use  as  school  lands,  the  subsequent  restoration  of 
those  lands  by  the  United  States  to  the  Ryandotte  Tribe, 
under  40  u'.S.C.  4 483  (a)(2),  was  held  proper. 

5gM£a:£aiasLa-lii^e_gf_giLia^oM-i.*-Dg£aii-isgAiiasl 

Secretary-- Indian  Affairs.  10  IBIA  90  (Sept.  2,  1982) 

89  I.D.  441 


INDIAN  LANDS — Continued 
LEASES  AND  f EBHITS 
Gej}ej:allj[ 

Calculating  the  percentage  increase  in  fee  simple 
land  values  cn  or  near  the  Indian  reservation  where 
leased  trust  property  is  located  is,  under  the  circus- 
stances  of  this  case,  an  acceptable  method  fer  deter- 
mining the  appropriate  increase  in  rental  rate. 

Bobert  B.  Heeding, v.  Area  Director.  Portland  A rea 
Office,  Bureau  cf  Indian  Affairs.  9 IBIA  158 
(Jan.  26,  1982)~ 


grazing 

jilgsa*ig° 

Under  25  CFF  151.10,  the  trite  establishes  proce- 
dures and  priorities  for  allocation  of  tribal,  tribally 
controlled  Government,  and  individual  lands. 

Under  E lackf eet  Tribal  Resolution  9-79,  an  Indian 
grazing  her  cwn  livestock  is  a higher  priority  user  cf 
land  than  an  Indian  grazing  non- Indian-owned  livestock. 

Under  Elackfeet  Tribal  Besoluticn  9-79,  an  Indian 
grazing  her  cwn  livestock  is  entitled  to  an  allocation 
of  land  equal  to  the  number  of  the  herd  plus  25  percent, 
up  to  a maximum  of  5C0  bead  per  year,  and  can  cause  the 
cancellation  of  all  or  part  of  a grazing  lease  which  is 
not  used  for  the  grazing  of  Indian-owned  livestock. 

£3Pjgl-£gI!waj_vA.ictlng_jpga_DitectorJt_jillingg_lpea 
Office.  Bureau  cf  Indian  Affairs.  10  IBIA  25  (July  16, 
1982)  89  I.D.  382 


caticn_g.p_5an.ee  ll^tion 

Under  Elackfeet  Tribal  Besoluticn  9-79,  an  Indian 
grazing  her  cwn  livestock  is  entitled  to  an  allccaticn 
of  land  equal  tc  the  number  of  the  herd  plus  25  percent, 
up  to  a maximum  of  500  head  per  year,  and  can  cause  the 
cancellat icn  cf  all  cr  part  of  a grazing  lease  which  is 
not  used  for  the  grazing  of  Indian-owned  livestock. 

Daniel  Conway  v.  Acting  Area  Director.  Billings  Area 

1982)  * 89  I.D.  382 


iong^term  J us inegs^Ajrj, culture 

Calculating  the  percentage  increase  in  fee  simple 
land  values  cn  or  near  the  Indian  reservaticn  where 
leased  trust  property  is  located  is,  under  the  circum- 
stances of  this  case,  an  acceptable  method  for  deter- 
mining the  appropriate  increase  in  rental  rate. 

iglgIt_jA_g£Sdi^g_va.lIga_£i£g£tgiA_fgrtland_lrea 
g JligCx-iBifig-gl-lj jAap-8i|aiij . 9 ibia  ise 
(Jan.  26,  1982) 


Court’s  decision  in  Bvrd  v.  Andrus.  Nc.  C-79-229 
(B.D.  Rash.  1981),  rev' q Bvrd  v.  Commissioner.  7 IEIA 
142  (1979),  held  controlling  where  contested  leases  at 
issue  in  pending  case  and  Evrd  were  prepared  by  the 
sane  persons  and  are  identical  in  pertinent  previsions 
except  for  the  stated  percentage  of  limitation  upcc 
increase  cr  decrease.  Under  the  circumstances  cf  this 


102 


INDIAN  LANDS — Continued 

LEASES  AND  PERMITS — Continued 

Long-term  Business^Ag reculture — Continued 
Rentals — Continued 

case,  a 25  percent  limitation  upcn  future  rental  adjust- 
ments was  imposed  under  the  terms  of  the  lease  agreement 
negotiated  with  the  agency. 

Robert  Seabury  v.  Commissioner  of  Indian  Affairs , 

11  IBIA  6 (Dec.  6,  1982) 


INDIAN  LAMPS — Continued 
TRIEAL  LASCS 

Sec.  2 cf  the  1938  Tribal  Mineral  Leasing  Act, 
codified  at  25  O.S.C.  $ 396b  (1976),  requires  adver- 
tisement for  competitive  bids  prior  to  leasing  cf 
unallotted  tribal  lands  for  oil  and  gas  development 
where  the  leasing  tribe  is  not  organized  under  the 
provisions  cf  the  Indian  Reorganization  Act  cf  June  18, 
1939.  , 

Bavaio  Resources,  Inc,  v.  Acting  Deputy  Assjstart 
Secretary — Indian  Affairs  (Operations! , 10  IBI A 72 
(Aug.  25,  1982)  89  I.D.  912 


Oil  and  Gas 

Sec.  2 of  the  1938  Tribal  Mineral  Leasing  Act, 
codified  at  25  O.S.C.  § 396b  (1976),  requires  adver- 
tisement for  competitive  bids  prior  to  leasing  of 
unallotted  tribal  lands  for  oil  and  gas  development 
where  the  leasing  tribe  is  not  organized  under  the 
provisions  of  the  Indian  Reorganization  Act  of  June  18, 
1934. 

Navajo  Resources,  Inc,  v.  Acting  Deputy  Assistant 
Secretary — Indian  Affairs  (Operations),  10  I El A 72 
1 Aug.  25‘,‘  1982)'"  ' ' “ 89  I.E.  412 


Rental_Rates 

Rental  increase  based  upon  calculated  increase  in 
value  of  leased  Indian  trust  land  was  properly  assessed 
under  terms  of  a written  lease  permitting  rental  adjust- 
ment at  5-year  intervals. 

greqori_^els^_vi_^ctli9_De£ail_4ssiEtant_SeSretaori 

Indian  Affairs  (Operations) . 10  IBI A 57  (July  30,  1982) 


PATENT  IN  FEE 
Jurisdiction 

While  the  Federal  trust  responsibility  ever 
allotted  land  is  estinguished  when  ownership  of  the 
land  is  acquired  by  a non-Indian,  an  erroneous  heirship 
determination  involving  an  interest  in  trust  lands 
passing  to  a non-Indian  does  not  prevent  correction  of 
Department  records  when  a fee  patent  has  not  yet  been 
issued.  Departmental  regulations  enable  the  Department 
to  correct  its  records  to  reflect  the  factual  circum- 
stances of  the  case  and  to  correct  discovery  of  legal 
error  while  the  probate  of  a trust  estate  is  still 
pending  within  the  Department. 

Estate  of  Bernita  Elizabeth  Stamp  Payton,  9 IEI A 200 
(Mar.  22,  1982) 


INDIAN  PROBATE 

(See  also  Appeals,  Eureau  of  Indian  Affairs,  Hearings, 
Indian  Lands,  Indian  Tribes,  Rules  of  Practice — if 
included  in  this  Index.) 

ADMINISTRATIVE  PBCCEDUBB  (See  also  HEARING,  BEHEABIHG 
if  included  in  this  Index.) 

Jpplicab iljtj  tc_Ipdian  .£  rotate 

The  Administrative  Procedure  Act,  which  is  appli- 
cable to  proceedings  in  Indian  probate,  requires  that 
the  factfinder  develop  a sufficient  record  to  support 
his  findings  and  conclusions.  Where  the  record  fails 
to  support  inconsistent  findings  by  the  factfinder 
below  concerning  periods  of  incompetence  of  the  dece- 
dent prior  to  execution  of  a will  found  to  be  valid, 
the  Interior  Ecard  cf  Indian  Appeals  will,  on  appeal, 
limit  the  conclusions  of  lav  to  conclusions  which  are 
based  upcn  the  record.  The  Board  finds  that  the  fact- 
finder's assertion  that  decedent  was  "confused"  prior 
to  the  execution  of  her  valid  will  in  1977  is  net 
supported  by  the  record  developed  at  hearing,  ncr  is  a 
finding  that  influence  was  exerted  upon  her  at  tires 
not  relevant  to  the  probate  proceeding  based  upcn 
evidence  of  record. 


Estate 


9 IB IA  165  (Jan.  29,  1982) 


ADOPTION  (See  also  CBIIDBBH,  ADOPTED— if  included  in 
this  Index.) 

gejeral  Ijf 

Proof  of  adoption  in  Indian  probate  proceedings 
under  the  jurisdiction  of  the  Department  of  the 
Interior  is  governed  by  Federal  statute  as  expressed 
in  25  U.S.C.  * 372a  (3976). 

Estate  cf  Mary  Martin  Hataes  Andrew  Caye,  9 IBIA  196 
(Mar.  15,  1982) 


RESTRICTED  ALLOTMENT 

Under  Departmental  and  judicial  precedents,  the 
Secretary  of  the  Interior  has  the  authority  to  give 
retroactive  approval  to  the  conveyance  of  Indian  trust 
or  restricted  land  despite  the  fact  that  the  Indian 
grantor  has  died  before  approval  is  given. 

The  Secretary  or  his  delegate  has  the  authority  to 
approve  a conveyance  of  Indian  trust  or  restricted  land 
after  the  death  of  the  Indian  grantor  if  the  Secretary 
is  satisfied  that  the  consideration  for  the  conveyance 
was  adequate;  the  grantor  received  the  consideration; 
and  there  was  no  fraud,  overreaching,  or  other  illegal- 
ity in  the  procurement  of  the  conveyance. 


APPEAL  (See  also  PLEADING,  BBCOMSIDBBATIQH— if 
included  in  this  Index.) 

jjigajssal 

Coder  43  CFB  4.320  (1981),  service  of  a copy  cf  a 
notice  of  appeal  on  all  interested  parties  is  net  a 
jurisdictional  requirement,  and  an  appeal  will  not  be 
disaissed  for  failure  of  service  when  interested 
parties  have  received  actual  notice  of  the  pendency  cf 
the  appeal. 

l§t3te_<2f.j!ilja_Fl(?pgi;£g_^lpgt_loupgajp,  10  IBIA  3 
(June  4,  1982)  89  I.D.  291 


Wesley  wishbeno  et  al.  v.  Deputy  Assistant  Secretary— 

Indian  Affairs (2£®r a£ionsi , 11  IBIA  21  (Dec.  30,  1982) 

89  I.D.  655 
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APPEAL  (See  also  PLEADING,  RECCNSIDERATION--if 
included  in  this  Index.) — Continued 

Standing_to  ippeal 

Failure  to  file  timely  appeal  in  conformity  to 
Departmental  regulations  precludes  appellant  from 
obtaining  review  of  Administrative  Law  Judge's  initial 
decision  as  well  as  collateral  orders. 

Estate  of  George  Swift  Bird.  10  IEIA  63  (Aug.  16,  1982) 


CHILDREN,  ILLEGITIHATE  (See  also  INHERITING — if 
included  in  this  Index.) 

Bi^ht  to_Inherj,t 

Acts  of  Congress  Controlling 

The  right  of  an  illegitimate  daughter  to  inherit 
from  the  trust  estate  of  her  Indian  father  is  con- 
trolled by  the  provisions  of  25  U.S.C.  * 371  (1976) 
notwithstanding  the  inconsistent  provisions  of  any 
state  statute.  Under  25  O.S.C.  $ 371  the  illegitimate 
daughter  of  an  Indian  beneficiary  of  trust  lands  is 
entitled  to  share  in  his  estate  in  the  same  manner  as 
his  legitimate  children. 

Estate  of  Hillis  Attocknie.  9 IBIA  299  (Apr.  8,  1982) 

89  I.D.  193 


EVIDENCE 

insufficiency  gf 

At  a hearing  ordered  upon  a petition  for  reopening 
an  estate  to  permit  evidence  to  be  taken  to  rebut  an 
initial  determination  of  heirship,  the  burden  of  estab- 
lishing that  the  initial  order  was  in  error  is  upon 
the  petitioners.  Proof  that  decedent  was  survived  by  a 
son  offered  by  the  mother  of  the  child  and  supported  by 
a State  birth  certificate  and  the  judicial  admission  of 
decedent  that  the  child  was  his  son  was  net  overcome  by 
statements  of  other  relatives  of  decedent  that  decedent 
had  denied  paternity  and  conducted  himself  as  though 
he  were  childless. 

Estate  of  Bobert  B.  Borin.  9 IBIA  188  (Bar.  5,  1982) 


(there  appellant  children  sought  to  overturn  find- 
ing that  appellee  was  a daughter  of  decedent,  which 
finding  was  based  in  part  upon  a birth  certificate 
showing  decedent  to  be  appellee's  father  and  upon  testi- 
mony of  a relative  of  the  mother  concerning  the  circum- 
stances of  appellee's  birth,  the  offered  testimony  of 
another  man  that  he  instead  could  possibly  have  been 
the  father,  which  was  vague  and  uncorroborated  by  other 
evidence,  was  insufficient  to  support  reversal  of  prior 
findings  concerning  heirship. 

Estate  of  Willis  Attocknje.  9 IBIA  249  (Apr.  8,  1982) 

89  I.D.  193 


The  testimony  of  decedent's  wife  and  legitimate 
children  that  they  were  unaware  of  the  existence  of 
an  illegitimate  child  until  after  decedent's  death  was 
insufficient  to  support  reversal  of  finding  of  pater- 
nity based  in  part  upon  census  records  and  upon  the 
testimony  of  appellee's  mother. 

Estate  of  Harry  H.  Johnson.  10  IBIA  1 (June  3,  1982) 


INDIAN  IBCEATE— Continued 

EVIDENCE — Continued 

Insufficiency  cf — Continued 

Reopening  cf  estate  closed  for  66  years  was  prop- 
erly denied  where  there  was  no  evidence  offered  to  shew 
probable  error  in  the  determination  cf  heirs  made  by 
the  examiner  in  1915. 

Estate  cf  Katie  Boss  Stephens.  10  IEIA  9 (June  4,  1982) 


Reopening  cf  estate  closed  for  45  years  was  prop- 
erly denied  where  the  petition  to  reopen  and  record  cf 
pricr  proceedings  taken  together  established  petitioner 
lacked  evidence  to  shew  error  in  the  determination  cf 
heirs  made  by  the  examiner  in  1937. 

Estate  of  Frank  Pays.  10  IBIA  61  (July  30,  1982) 


GOABDIAN  AE  LITER 
General ly 

When  a party  in  interest  was  a minor  at  the  time 
of  the  probate  proceeding  at  issue,  he  cannot  deny 
notice  of  said  proceedings  when  notice  was  given  tc  a 
guardian  ad  litem  on  his  behalf  and  the  guardian  jd 
litem  appointed  by  the  Examiner  of  Inheritance,  new 
Administrative  Law  Judge,  appeared  at  the  hearing  ca 
his  behalf  and  was  present  at  every  stage  of  the 
hearing. 

Estate  of  Katie  Crossguns.  10  IBIA  141  (Oct.  14,  1982) 


Under  43  CEB  4.242(h),  a petition  to  reopen  a 
closed  Indian  trust  estate  must  be  filed  by  a perse® 
who  had  no  notice  of  the  original  hearing.  Notice  tc 
and  active  representation  by  the  guardian  jd  bites  cf 
a minor  constitutes  notice  to  the  minor. 

Estate. of  Eugene  Patrick  Dupuis.  11  IEIA  11  (Dec.  28, 
1982) 


KlAflATH  TBIBB 

Under  25  U.S.C.  i 565a  (1976)  the  share  of  judg- 
ment funds  due  to  a deceased  enrollee  of  the  Elamath 
Tribe  passes  by  operation  of  federal  law  to  the  dece- 
dent's heir  or  heirs  as  determined  by  the  Secretary. 

Bureau  of  Indian  Affairs.  9 IBIA  147  (Jan.  7,  1982) 


Under  25  U.S.C.  t 565a  (1976)  the  share  of  judg- 
ment funds  cf  a deceased  enrolled  member  of  the  Klamath 
Trite  passes  by  operation  of  Federal  law  to  the  dece- 
dent's heirs  as  determined  by  the  Secretary.  Where 
transcripts  of  testimony  by  appellant  and  her  mother 
appearing  in  the  record  on  appeal  indicate  that  appel- 
lant has  little  prospect  for  ultimate  success  in  the 
event  that  an  evidentiary  hearing  which  she  seeks  were 
to  be  held  by  the  Department  to  inquire  imte  hez 
claimed  relationship  to  decedent,  the  decision  cf  the 
Area  Director  which  correctly  states  the  law  tc  be 
applied  to  the  facts  shown  of  record  will  be  affirmed. 

9 IBIA  192 

(Bar.  9,  1982) 
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LIBIT ATIOH  ON  ACTIONS  (See  also  CLAIH  AGAINST  ESTATE — 
if  included  in  this  Index.) 

In  accordance  with  Department  practice,  the  Board 
will  consider  four  factors  in  ascertaining  whether  its 
quasi- judicial  decisions  may  be  applied  retrcacti vely : 

(1)  the  nature  of  the  reliance  placed  upon  the  prior 
applications  of  law  by  the  parties;  (2)  the  harm  cr 
prejudice  to  those  who  relied  upon  previous  principles 
of  law;  (3)  the  purpose  of  the  law  in  light  of  public 
policy;  and  (4)  the  hare  to  the  administration  of 
justice  and  public  purpose. 

Estate  of  Nellie  Brown.  11  IBIA  1 (Nov.  30,  1982) 


NOTICE  OF  HEADING 
.generally 

When  a party  in  interest  was  a minor  at  the  time 
of  the  probate  proceeding  at  issue,  be  cannot  deny 
notice  of  said  proceedings  when  notice  was  given  to  a 
guardian  ad  Intern  on  his  behalf  and  the  guardian  3d 
litem  appointed  by  the  Eiasiner  of  Inheritance,  nos 
Administrative  Law  Judge,  appeared  at  the  hearing  on 
his  behalf  and  was  present  at  every  stage  of  the 
hearing. 

Estate  of  Katie  Crosstmns.  10  IBIA  141  (Oct.  14,  1982) 


Onder  43  CFR  4.242(h),  a petition  to  reopen  a 
closed  Indian  trust  estate  must  be  filed  by  a person 
who  had  no  notice  of  the  original  bearing.  Notice  to 
and  active  representation  by  the  guardian  ad  litem  of 
a minor  constitutes  notice  to  the  minor. 

Estate  of  Eugene  Patrick  Dupuis.  11  IBIA  11  (Dec.  28, 
1982) 


jurisdictional 

A party  who  has  received  actual  notice  of  a 
probate  hearing  lacks  standing  to  file  a petition  to 
reopen. 

Estate  of  Katie  Crossquns.  10  IBIA  141  (Cct.  14,  1982) 


REOPENING 

g®£ejaJ.ly. 

A petition  to  reopen  an  Indian  estate  and  its  sup- 
porting documentation  must,  to  be  favorably  considered, 
present  some  legal  theory  under  which  the  petitioner 
sight  be  able  to  sake  a claim  against  the  estate  and 
any  facts  required  to  support  that  theory. 

Estate  of  Harv  Bartjn  Hataes  Andrew  Cave.  9 IBIA  196 
(Bari  15,  1982) 


Rhen  reopening  is  denied  by  the  Administrative  Law 
Judge,  a person  seeking  reopening  should  offer  the  evi- 
dence that  would  be  presented  at  an  evidentiary  hearing 
to  the  Board  of  Indian  Appeals  which  shall  then  decide, 
based  upon  that  evidence,  whether  a sufficient  showing 
was  made  to  mandate  reopening. 

Beopening  is  granted  for  the  purpose  of  preventing 
a miscarriage  of  justice  based  upon  a showing  that  the 
evidence  presented  at  the  original  hearing  was  incor- 
rect, incomplete,  or  otherwise  inadequate. 


INDIAN  PROBATE — Continued 
BEOPENING — Continued 
£ejnej;a_lly — Continued 

Reopening  cf  estate  closed  for  66  years  was  prop- 
erly denied  where  there  was  no  evidence  offered  tc  shew 
probable  ezrer  in  the  determination  cf  beirs  made  by 
the  examiner  in  1915. 

Bstate  cf  ratie  Bess  Stephens.  10  IEIA  9 (June  4,  1982) 


Reopening  of  estate  closed  for  45  years  was  prop- 
erly denied  where  the  petition  tc  reopen  and  record  cf 
prior  proceedings  taken  together  established  petiticner 
lacked  evidence  to  shew  error  in  the  deteruinaticr  cf 
heirs  made  by  the  exaxiner  in  1937. 

Bstate  of  Frank  Pays.  10  IBIA  61  (July  30,  1982) 


A petition  tc  reopen  the  probate  of  an  Indian 
trust  estate  must,  tc  be  favorably  considered,  present 
some  legal  theory  and  the  factual  basis  set  cct  in  sup- 
porting documentation  to  support  tbe  claimed  relief. 

Bstate  of  Clara  Nhitehit.  10  IBIA  107  (Sept.  29,  1982) 


The  Board  has  frequently  held  that  petitions  tc 
reopen  closed  estates  require  compelling  proof  that 
delay  in  requesting  relief  has  not  been  occasioned  by 
lack  of  diligence  cn  the  part  of  the  petitioning 
parties. 

Estate  of  Katie  Crossquns.  10  IEIA  141  (Cct.  14,  1982) 


The  Board  has  consistently  held  that  petitions  tc 
reopen  estates  which  have  been  closed  for  more  than  3 
years  require  compelling  proof  that  the  delay  in 
requesting  relief  has  net  been  occasioned  by  lack  of 
diligence  on  the  part  of  the  petitioning  parties. 

Bstate  cf  Nellie  Brown.  11  IBIA  1 (Bov.  30,  1982) 


gtjjndipig.tc  Petiticn_for_Reof erjicg 

Because  the  Department's  regulations  authorize  the 
reopening  of  estates  closed  for  sore  than  3 years,  a 
petition  filed  pursuant  tc  43  CEB  4.242(h)  cannot  be 
summarily  dismissed  for  untiseliness. 

A party  who  has  received  actual  notice  of  a 
probate  hearing  lacks  standing  to  file  a petition  tc 
reopen. 

Bstate  of  Katie  Crossquns.  10  IBIA  141  (Cct.  14,  1982) 


Under  43  CEB  4.242(h),  a petition  to  reopen  a 
closed  Indian  trust  estate  must  be  filed  by  a person 
who  lad  no  notice  of  tie  original  learing.  Notice  tc 
and  active  representation  by  the  guardian  litem  cf 
a minor  constitutes  notice  to  the  minor. 

gSlS-tl-Sl- JjLSS.BS-1  . 11  IEIA  ll  (Dec.  28, 

1982) 


Bstate  of  Bilma  Florence  First  Younuman.  10  IEIA  3 
(June  4,  1982f  “ 89  I.D.  291 


1C 


IBPIAB  PROBATE — Continued 
STATE  LAS 
(generally 

It  is  not  a proper  function  of  the  Board  of  Indian 
Appeals  to  determine  whether  a state  law  is  in  viola- 
tion of  the  United  States  Constitution. 

Estate  of  Hellie  Brown.  11  IBIA  1 (Bov.  30,  1982) 


APfil&cabilitx  £o_Indian  Probjt«|,_Intesta.£e_Bi3tjtes 

The  right  of  an  illegitiaate  daughter  to  inherit 
fron  the  trust  estate  of  her  Indian  father  is  con- 
trolled by  the  provisions  of  25  O.S.C.  § 371  (1976) 
notwithstanding  the  inconsistent  provisions  of  any 
state  statute.  Under  25  U.S.C.  9 371  the  illegitiaate 
daughter  of  an  Indian  beneficiary  of  trust  lands  is 
entitled  to  share  in  his  estate  in  the  sane  Banner  as 
his  legitiaate  children. 

Estate  of  Blllis  AttocKnie.  9 IBIA  249  (Apr.  8,  1982) 

89  I.E.  193 


Applicability  to_Indiaa  |robate,_Test ate 

The  Adainistrat ive  Law  Judge  correctly  ruled  that 
the  determination  of  the  identity  of  all  a decedent's 
heirs  is  unnecessary  in  a case  where  there  is  found  to 
be  a valid  will  disposing  of  the  testator’s  entire 

estate. 

Estate  of  Frank  IPrancis)  Keahtjgh.  9 IBIA  190 
(Bar.  9,  1982) 


BILLS  (See  also  COBTRACT  TO  BARE  BILL,  INBERITI8G — 
if  included  in  this  Index.) 

Generally 

The  Adninistrative  Procedure  Act,  which  is  appli- 
cable to  proceedings  in  Indian  probate,  requires  that 
the  factfinder  develop  a sufficient  record  to  support 
his  findings  and  conclusions,  where  the  reccrd  fails 
to  support  inconsistent  findings  by  the  factfinder 
below  concerning  periods  of  inconpetence  cf  the  dece- 
dent prior  to  execution  of  a will  found  to  be  valid, 
the  Interior  Board  of  Indian  Appeals  will,  on  appeal, 
liait  the  conclusions  of  law  to  conclusicns  which  are 
based  upon  the  record.  The  Board  finds  that  the  fact- 
finder's assertion  that  decedent  was  "confused"  prior 
to  the  execution  of  her  valid  will  in  1977  is  not 
supported  by  the  record  developed  at  hearing,  nor  is  a 
finding  that  influence  was  exerted  upon  her  at  tises 
not  relevant  to  the  probate  proceeding  based  upon 
evidence  of  record. 

Estate  of  Catalina  Clifford.  9 IBIA  165  (Jan.  29,  1982) 


43  CFR  4.260(b)  does  not  require  that  all  Indian 
wills  be  submitted  to  the  agency  superintendent  and 
exaained  by  the  Office  of  the  Solicitor. 

Estate  of  Carrie  Standing  Haddon  Biller.  10  IBIA  128 
(Oct.  5,  1982) 


])i§a.ppyoyal  2f_Will 

An  Indian  will  that  evidences  a rational  testamen- 
tary schese  will  not  be  disapproved. 

Bstate  of  Aaron  (Allen)  Ramsey.  11  IBIA  16  (Cec.  28, 
1982)” 


IBPIAN  PROBATE — Continued 

SILLS  (See  also  CCBTRACT  TO  BARE  BILL,  IHEEBITIBG — 
if  included  in  this  Index.) — Continued 

£ption_to  Jurcl|ase_R£a.l  £ropgrty 

An  Indian  testator  aay  create  an  option  tc  pur- 
chase trust  real  property  by  will. 

Estate  of  Thcwas  Hall,  Sr . , 10  IEIA  17  (June  28, 

1982)  89  I.t.  361 


£u£l|cjtjon 

There  is  ac  requirement  in  43  CIS  4.260  that  the 
testatrix  publish  her  will  by  declaring  to  the  wit- 
nesses that  it  is  her  last  will  and  testanent  or  that 
she  be  the  person  who  requests  the  witnesses  to  sign. 

Estate  of  Carrie  Standing  Baddon  Biller.  10  IEIA  128 
(Oct.  5,  1982) 


State  iaw 

Applicability  to  Indian  Probate 

The  executicn  cf  an  Indian  will  is  controlled  ty 
25  O.S.C.  6 373  (1976)  and  regulations  published  in 
43  CEB  4.26C-.262,  net  by  state  law. 

Estate  cf  Carrie  Standing  Haddon  Biller.  10  IEIA  128 
(Cot.  5,  1982J 


Jes  t a we n£  ar  y_ C a pac^ty 
SSUJLSlil 

The  burden  cf  proving  lack  of  testamentary  capa- 
city is  on  those  contesting  the  will. 

Estate  cf  Carrie  Standing  Haddon  Biller.  10  IBIA  128 
(Oct.  5, *1962) 


Jlil  nesses'  Testiacnv 

Where  the  agency  clerk  to  whoa  decedent  dictated 
her  will  had  knewn  the  decedent  and  her  family  since 
youth  and  the  clerk's  testimony  established  that  the 
testatrix  knew  the  nature  and  extent  of  her  property, 
remembered  and  directed  devises  cf  trust  property  tc 
each  cf  her  surviving  children,  and  had  Bade  a testa- 
nentary  plan  by  which  she  wished  tc  distribute  her 
property,  the  fact  that  one  of  her  children  ultimately 
benefited  aore  than  any  cf  the  others  did  not  tend  tc 
show  the  decedent  lacked  testaaentary  capacity,  ncr 
was  the  testaaentary  plan  unreasonable  under  the  cir- 
cumstances. 

Where  the  witnesses  to  an  Indian  will  were  agency 
clerks  who  were  acquainted  through  prior  business 
dealings  with  decedent  and  testified  they  knew  her  tc 
be  the  competent  manager  of  a faro  composed  largely  cf 
trust  lands  which  she  was  instrumental  in  acquiring 
through  land  purchases,  exchanges,  and  leases  which  she 
arranged,  the  testimony  cf  a group  cf  treating  physi- 
cians concerning  the  effect  of  two  amputations  upen 
decedent's  overall  health  did  not  tend  to  contradict 
the  witnesses'  testimony  that  decedent  was  competent  tc 
make  a will,  nor  did  the  fact  that  decedent  had  become 
an  invalid  indicate  that  she  lacked  competence  tc  make 
a will. 

(Sstate  of  Catalina  Clifford.  9 IBIA  165  (Jan.  29,  1982) 
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INDIAN  PROBATE — Continued 

BILLS  (See  also  CONTRACT  TO  HAKE  BILL,  INHERITING — 
if  included  in  this  Index.) — Continued 

Undue  Influence 

To  invalidate  an  Indian  will  because  of  undue 
influence  upon  a testator,  it  nust  be  shown:  (1)  that 

he  was  susceptible  of  being  doainated  by  another; 

(2)  that  the  person  allegedly  influencing  hia  in  the 
execution  of  the  will  was  capable  of  controlling  his 
Bind  and  actions;  (3)  that  such  person  did  exert 
influence  upon  the  decedent  of  a nature  calculated  to 
induce  or  coerce  hin  to  maXe  a will  contrary  to  his  own 
desires;  and  (4)  that  the  will  is  contrary  tc  the  dece- 
dent's own  desires. 

Estate  of  Carrie  Standing  Haddon  Hiller.  10  IEIA  128 
(Oct.  57  1982) 


Unnatural  Bill 

A will  is  not  unnatural  even  when  it  leaves  only  a 
life  estate  to  testatrix's  son  when  the  testamentary 
scheae  is  a reasonable  response  tc  the  desires  of  the 
testatrix. 

Estate  of  Carrie  standing  Haddon  Biller.  10  IEIA  128 
(Oct.  5,  1982) 


BITNESSES 

Observation  by_fedisinistr at i ve  Law  Judge 

Where  testiaony  is  conflicting,  the  factual  find- 
ings of  the  Adninistrative  Law  Judge  will  not  be  dis- 
turbed on  appeal  because  he  had  the  opportunity  to 
observe  and  hear  the  witnesses. 

Estate  of  Grace  AXeen.  a. X.a.  Grace  AXins,  10  IBIA  14 
(June  23?  1982) 

Estate  of  Joshua  Stone  Arrow.  10  IBIA  104  (Sept.  28, 
1982) 


INDIAN  REORGANIZATION  ACT 
(See  also  Wheeler-Howard  Act — if  included  in  this 
Index.) 

Examination  of  the  history,  purpose,  wording, 
and  structure  of  the  IRA  leads  to  the  conclusion  that 
Congress  intended  to  impose  a specific  trust  responsi- 
bility on  the  Secretary  of  the  Interior  and  the  Eureau 
of  Indian  Affairs  with  respect  to  tribes  organized 
under  the  Act. 

The  governnent-to-go ver nment  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
limitations  inhering  in  * * * a guardianship  and  to 
pertinent  constitutional  restrictions."  Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  comport  with  the  requirements  cf  law. 

Roger  St.  Pierre  and  the  Original  Chippewa  Cree  of  the 

RocXy  Bov's  Reservation  v.  Com a^r_of I ndjan  Affairs , 

9 IBIA  203  (Mar .~307  19827  ~ 89  I.l7  132 


(See  also  Appeals,  Indian  Probate~if  included  in  this 
Indei.) 

CONSTITUTION.  EYLABS  AND  ORDINANCES 

The  governaent-to-government  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IBA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IBA  and  consequently  are  "subject  tc 
linitatiens  inhering  in  * * * a guardianship  and  tc 
pertinent  constitutional  restrictions."  Under  the 
circumstances  of  this  case,  the  actions  and  decisicns 
of  the  BIA  ccnpcrt  with  the  requirenents  cf  law. 

9 IBIA  203  (Bar.  30,  1982)  89  I.D.  132 


ELECTIONS 

The  gover nnent-tc-governnent  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IBA  and  consequently  are  "subject  tc 
limitations  inhering  in  * * * a guardianship  and  to 
pertinent  ccnstituticnal  restrictions."  Under  the 
circuwstances  of  this  case,  the  actions  and  decisicns 
of  the  E I A comport  with  the  requireaents  of  law. 

£ogjr_Sta_iierie_and_tle_giiai£jl_Chii£jw5_£iee_sf_tls 

lfigJSl-Joi!-S-lg5gI.gg  t^cp_y  ._Coawjr_o  f_Jn  dqaj_  fj  ji§ , 

9 HI®  203  (Bar.  30,  1982)  89  I.D.  132 


Following  repeal  of  tribal  law  peraitting  appeal 
to  the  Departaent,  appellant  election  candidate  at 
Navajo  tribal  electicn  held  not  entitled  to  appeal  tc 
the  Secretary  froa  adverse  deteraination  by  tribal 
council. 

Donald  Benallv  v.  Navalo  Area  iDirector.  Bureau  cf 
Indian  Affairs.  8 Navalo  Tribe.  9 IEIA  284  (Bay  26, 
19827  ~ ~ 89  I.D.  252 


FEDERAL  RECOGNITION 

The  gover naent-to-governaen t relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  tc 
limitations  inhering  in  • * * a guardianship  and  tc 
pertinent  ccnstituticnal  restrictions."  Under  the 
circumstances  of  this  case,  the  actions  and  decisicns 
of  the  BIA  ccmpcrt  with  the  requirements  of  law. 

Roger  St.  Pierre  and  the  original  Chirnewa  Cree  cf  the 
gocjl!-EcyIi_ieservatjc]i.y,  .Cgj3jr7oj_l£jIgn_  jf  fgjjs , 

9 IBIA  203  (Bar.  30,  1982)  89  I.D.  132 


JUDGMENT  FUNDS 

Under  25  U.S.C.  $ 565a  (1976)  the  share  cf  judg- 
ment funds  due  to  a deceased  enrollee  of  the  Klaaath 
Tribe  passes  by  operation  of  Federal  law  to  the  dece- 
dent's heir  cr  heirs  as  determined  by  the  Secretary. 

flelody  Ann  Bright  and  Karleen  iHcKenzie.  Guapdjan  Ad 
Litea  v.  Actjng  Area  Director,  Portland  Area  Office. 
Eureau  of  Indian  Affairs.  9 IEIA  147  (Jan.  7,  1982) 
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INDIAN  TRIBES — Continued 


INDIANS — Continued 


JUDGMENT  FUNDS — Continued 


FISCAL  AMI;  FINANCIAL  AFFAIBS — Continued 


Under  25  U.S.C.  § 565a  (1976)  the  share  of  judg- 
nent  funds  of  a deceased  enrolled  aeaber  cf  the  Klanath 
Tribe  passes  by  operation  of  Federal  law  to  the  dece- 
dent's heirs  as  determined  by  the  Secretary.  Ilhere 
transcripts  of  testimony  by  appellant  and  her  nother 
appearing  in  the  record  on  appeal  indicate  that  appel- 
lant has  little  prospect  for  oltiaate  success  in  the 
event  that  an  evidentiary  bearing  which  she  seeks  Here 
to  be  held  by  the  Departaent  to  inquire  into  her 
claiaed  relationship  to  decedent,  the  decision  of  the 
Area  Director  uhich  correctly  states  the  law  to  be 
applied  to  the  facts  shown  of  record  will  be  affirmed. 

Tonia  Marie  Cannadv  Wiaan  Holcoabe  v.  Portland  Area 
Director.  Bureau  of  Indian  Affairs.  9 IBIA  192 
(Bar.  9,  1982) 


RESERVATION  BOUNDARY 

Sec.  7(c)  of  the  Paiute  Indian  Tribe  of  Utah  Bes- 
toration  Act  of  1980,  25  U.S.C.  § 761  et  seq.  (Supp.  IV 
1980),  contains  the  phrase  "available  public. ..lands" 
which  aust  be  construed  as  those  lands  adninistered  by 
the  BLH  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  cr  reserved. 

Proposed  Paiute  Restoration  Plan.  H-36944  (Bay  7,  1982) 

89  I.D.  403 


mugs 

FISCAL  ADD  FINANCIAL  AFFAIBS 

Under  25  U.S.C.  ft  410  (1976)  and  25  CFB  104.9,  the 
approval  of  the  Secretary  of  the  Interior  is  required 
before  funds  in  an  Individual  Indian  Honey  account 
derived  fron  trust  property  aay  be  applied  against  a 
debt  owed  by  the  individual  Indian. 

Nothing  in  the  Federal  Claias  Collection  Act  of 
1966,  31  U.S.C.  ftft  951-953  (1976) , and  its  iaplenenting 
regulations  in  4 CFB  Chapter  II  repeals  or  overrides 
the  authority  of  the  Secretary  of  the  Interior  to 
approve  or  disapprove  the  use  of  funds  in  an  Individual 
Indian  Honey  account  for  the  payaent  of  debts  of  the 
Indian  owner. 


A decision  not  to  honor  a setoff  request  against 
an  Individual  Indian  Honey  account  for  a debt  owed  to 
another  agency  of  the  Federal  Governaent  is  not  arbi- 
trary, capricious,  or  an  abuse  of  discretion  when  it  is 
based  on  an  exaaination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claias. 


United  States  v.  Acting  Area  Director,  Aberdeen  flpea 
Office.  Bureau  of  jqdjan  Affairs,  and  Celjna  .young  pear 
Hossette;  and  United  States  v.  Acting  Arga  Director, 
Aberdeen  Area  Office.  Bureau  of  Indian  Affairs,  apd 
Geraldine  Van  Dyke.  9 IBIA  151  (Jan.  8,  1982)  89~i7d.  49 


Under  25  CFB  104.9  the  Bureau  of  Indian  Affairs 
can  require  the  holder  of  an  Individual  Indian  Honey 
account  to  subnit  a plan  for  disbursenent  of  funds  in 
the  account  upon  a finding  that  the  person,  even  though 
under  no  legal  disability,  needs  assistance  in  aanaging 
his  or  her  financial  affairs. 

An  arguaent  addressing  the  adequacy  of  an  existing 
approved  plan  under  25  CFB  104.9  is  properly  raised  to 


the  appropriate  officials  of  the  Bureau  of  Indian 
Affairs  in  seeking  a aodificaticn  of  the  approved  plan. 

Garrett  Connovichnah  v.  Acting  Area  Director.  Anadarkc 
Area  Cffice.  Bureau  of  Indian  Affairs.  9~IEIA  179 
(Feb.  19,  1982)  89  I.D.  71 


An  exaaination  of  the  legislative  history  cf 
25  U.S.C.  « 613  (1976)  reveals  that  it  was  not  intended 
to  exeapt  per  capita  payaents  from  being  used  by  Indian 
minors  to  neet  costs  of  foster  hone  assistance  cr  insti- 
tutional care. 

Under  25  CFB  104.4,  disburseaent  from  a aincr's  llfl 
account  aust  be  made  in  accordance  with  "the  best  inter- 
est of  the  aincr."  This  regulation  obligates  E I A to 
sake  individualized  deter  Binations  before  disbursing 
funds  for,  aaong  other  things,  the  cost  of  custodial 
care. 

Shosbone  and  Arapahoe  Tribes  v.  Coaaissicner  cf 
Indian  Affairs.  9 IEIA  263  (Apr.  16^  1982)  89  I.C.  2CC 


GUARDIANSHIP 

The  United  States  is  charged  with  the  responsi- 
bility of  safeguarding,  fron  both  external  and  internal 
threats,  the  political  existence  of  Indian  tribes, 
including  protecting  and  guaranteeing  tribal  self- 
gover nnent  and  "the  political  rights  of  Indians." 

The  United  States  is  eapowered  to  apply  "all 
appropriate  teans"  to  fulfill  its  general  trust  obliga- 
tions and  in  the  course  of  doing  so,  is  liaited  only  by 
principles  cf  trust  law  and  relevant  constitutional 
considerations. 

Exaaination  of  the  history,  purpose,  wording, 
and  structure  of  the  IRA  leads  to  the  conclusion  that 
Congress  intended  to  iapose  a specific  trust  responsi- 
bility on  the  Secretary  of  the  Interior  and  the  Bureau 
of  Indian  Affairs  with  respect  to  tribes  organized 
under  the  Act. 

The  gover nxent-tc-governaent  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  tc 
limitations  inhering  in  * * * a guardianship  and  tc 
pertinent  constitutional  restrictions."  Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  ccapcrt  with  the  requirements  of  law. 

Roger  St.  fjqrre  and  the  Origin?!  Chjppewa  Cree  cf  the 
Bockv  Bov's  Reservation  v.  Coam'r  of  Jnj_jan_^f fjjrs, 

9 IEIA  2 C 3 (Bar.  30,  1982)  ~ - — 89“.dT~132 


Under  25  CFR  104.4,  disburseaent  froa  a miner's  llfl 
account  must  be  made  in  accordance  with  "the  best  inter- 
est of  the  ainor."  This  regulation  ctligates  E I A tc 
make  individualized  deter oinatiens  before  disbursing 
funds  for,  aacng  ether  things,  the  cost  of  custodial 
care. 

Shoshone  and  Arapahoe  Tribes  v.  Commissioner  cf 
Indian  AffairsT~9  IEIA  263  (Apr7_16.  1982)  8 9~  I - 1 _ 2CC 


INDIVIDUAL  INDIAN  HCNEY  ACCOUNTS 

Under  25  U.S.C.  ft  410  (1976)  and  25  CFR  1C4.S,  the 
approval  of  the  Secretary  of  the  Intericr  is  required 
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INDIANS — Continued 

INDIVIDUAL  INDIAN  HONEY  ACCOUNTS — Continued 

before  funds  in  an  Individual  Indian  Honey  account 
derived  from  trust  property  say  be  applied  against  a 
debt  owed  by  the  individual  Indian. 

Nothing  in  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  55  951-953  (1976),  and  its  implementing 
regulations  in  4 CFR  Chapter  II  repeals  or  overrides 
the  authority  of  the  Secretary  of  the  Interior  to 
approve  or  disapprove  the  use  of  funds  in  an  Individual 
Indian  Honey  account  for  the  payment  of  debts  of  the 
Indian  owner. 

A decision  not  to  honor  a setoff  request  against 
an  Individual  Indian  Honey  account  for  a debt  owed  to 
another  agency  of  the  Federal  Government  is  not  arbi- 
trary, capricious,  or  an  abuse  of  discretion  when  it  is 
based  on  an  examination  of  the  funds  potentially  avail- 
able for  setoff,  the  basic  necessities  of  the  individ- 
ual involved,  and  the  interest  of  the  United  States  in 
collecting  judgment  claims. 

United  States  v.  Acting  Area  Director,  Aberdeen  jtpea 
SI  £ice<.-gP.Igau_of_Indiaa_Aif^lrs"Ianj_CeiIiaJjoangIigar 
Hossette;  and  Uqp^ed  States  v.  Acting  Area  Director, 
Aberdeen  Area  Office.  Bureau  of  Indian  Affairs,  and 
Geraldine  Van  Dyke.  9 IBIA  151  (Jan.  8,  1982) ~89~i7d.  49 


Under  25  CFR  104.9  the  Bureau  of  Indian  Affairs 
can  require  the  holder  of  an  Individual  Indian  Honey 
account  to  submit  a plan  for  disbursement  of  funds  in 
the  account  upon  a finding  that  the  person,  even  though 
under  no  legal  disability,  needs  assistance  in  managing 
his  or  her  financial  affairs. 

When  a plan  for  disbursement  of  funds  in  an  Indi- 
vidual Indian  Honey  account  has  been  approved,  under 
25  CFR  104.9  the  Bureau  of  Indian  Affairs  is  obligated 
to  disburse  funds  in  accordance  with  the  provisions  of 
that  plan.  The  denial  of  a request  to  release  all 
funds  in  violation  of  an  approved  plan  is,  therefore, 
neither  arbitrary,  capricious,  nor  an  abuse  of  discre- 
tion . 

An  argument  addressing  the  adequacy  of  an  existing 
approved  plan  under  25  CFR  104.9  is  properly  raised  to 
the  appropriate  officials  of  the  Bureau  of  Indian 
Affairs  in  seeking  a modification  of  the  approved  plan. 

Garrett  Connovichnah  v. Acting  Area  Director.  Anadarko 

Area  office.  Bureau  of  Indian  Affairs.  9 IBIA  179 
"(Feb.  19,  1982)  ” 89  I.D.  71 


Under  25  CFR  104.4,  disbursement  fren  a miner’s  IIH 
account  must  be  made  in  accordance  with  "the  best  inter- 
est of  the  minor."  This  regulation  obligates  El  A to 
make  individualized  determinations  before  disbursing 
funds  for,  among  other  things,  the  cost  of  custodial 
care. 

Shoshone  and  Arapahoe  Trj tes  v.  Commissioner  of 
Indian* Affair s.~ 9* IB  I A* 2 6l  (Apr!  167  19827*89*1. t.  2C0 


SOCIAL  WELFARE 

An  examination  of  the  legislative  histcry  of 
25  U.S.C.  5 613  (1976)  reveals  that  it  was  not  intended 
to  exempt  per  capita  payments  from  being  used  by  Indian 
minors  to  meet  costs  of  foster  home  assistance  or  insti- 
tutional care. 

Under  25  CFR  104.4,  disbursement  from  a miner's  IIH 
account  must  be  made  in  accordance  with  "the  best  inter- 
est of  the  minor."  This  regulation  obligates  E I A to 
make  individualized  determinations  before  disbursing 


INDJAflS — Continued 

SOCIAL  WELFARE — Continued 

funds  for,  along  other  things,  the  cost  of  custodial 
care. 

Indian^Af fairs^*9^IBIA^263^^Acr7^16*^1982?"89~I.D.  200 


TBUSTS 

I 

The  United  states  is  charged  with  the  responsi- 
bility of  safeguarding,  froi  both  external  and  internal 
threats,  the  political  existence  of  Indian  tribes, 
including  protecting  and  guaranteeing  tribal  self- 
government  and  "the  political  rights  of  Indians." 

The  United  states  is  eapowered  to  apply  "all 
appropriate  leans"  to  fulfill  its  general  trust  obliga- 
tions and  in  the  course  of  doing  so,  is  liiited  only  by 
principles  of  trust  law  and  relevant  constitutional 
considerations. 

Examination  of  the  history,  purpose,  wording, 
and  structure  of  the  IRA  leads  to  the  conclusion  that 
Congress  intended  to  iipose  a specific  trust  responsi- 
bility on  the  Secretary  of  the  Interior  and  the  Bureau 
of  Indian  Affairs  with  respect  to  tribes  organized 
under  the  Act. 

The  governaent-to-governient  relationships  between 
the  United  States  and  Indian  tribes  organized  under  the 
IRA  are  governed  by  the  trust  responsibility  estab- 
lished by  the  IRA  and  consequently  are  "subject  to 
limitations  inhering  in  * * ♦ a guardianship  and  to 
pertinent  constitutional  restrictions."  Under  the 
circumstances  of  this  case,  the  actions  and  decisions 
of  the  BIA  ccapcrt  with  the  requirements  of  law. 

ioser_^tJ_Eie1ie_apd_tie_CIi3inil_CM£pewa_Sree_ci_tbe 

l2cjLI^Jli_Jeservati£n_vi_Soiiii_2l_lBiilJ_JifiilS, 

9 IBIA  203  (Bar.  30,  1982)  e9  I.D.  132 


WELFARE 

Under  5 U.S.C.  5 552(a)(1)  (1976)  and  the  Supreie 

Court’s  holding  in  Horten  v.  Bu pz . 415  U.S.  199  (1974), 
an  individual  may  net  be  deprived  of  benefits  solely  on 
the  basis  of  an  eligibility  standard  published  cnly  in 
the  BIA  aanual. 

Under  the  system  established  in  the  EIA  aanual, 
custodial  care  is  part  of  the  general  assistance  pre- 
grai,  and  an  individual  must  first  be  found  eligible 
for  general  assistance  before  he  or  she  can  be  con- 
sidered for  custodial  care  assistance. 

Under  the  previsions  of  the  Ell  aanual,  an  indi- 
vidual is  eligible  for  custodial  care  assistance  even 
though  the  necessary  care  may  be  provided  in  the 
individual's  hese. 

When,  due  to  age,  infinity,  or  physical  cr  aental 
impairment,  an  individual  requires  any  type  cr  aicunt 
of  assistance  in  daily  living,  that  person  qualifies 
for  custodial  care  under  the  provisions  of  66  El IB 
5.1CA. 

Under  66  E I AH  5.10D(2),  any  continuing  care 
arrangements  necessary  for  an  individual  who  has  been 
in  a custodial  care  institution  aust  be  prepared  before 
that  individual  is  discharged  from  the  institution. 

The  decision  tc  terminate  custodial  care  for  an 
individual  must  be  documented  as  based  upon  physical  cr 
mental  inprcveient,  cr  upon  an  initial  erroneous  deter- 
mination of  the  individual's  conditicn. 

Katthew_illen_yJ_irea_iire£t£I^_jay£j5_Jrea_iilicf^ 

Bureau  of  Indian  Affairs.  10  IBIA  146  (Cot.  15, 

1982)  * 89  I.t.  5C8 

— Continued 
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Wilbur  Barton  v.  Area  Director. Havalo  Area  Office. 

Bureau  of  Indian  Affairs.  10  IBIA  173  (Oct.  15, 

1982) 

Henry  W.  Begay  v.  Area  Director.  Navajo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBI*  189  (Oct.  15,  1982) 

Johnny  Begay  v.  acting  Area  Director.  Havaic  Areg 
Office.  Bureau  of  Indian  Affairs.  10  IBI A 205 
(Oct.  15,  1982)  

Bessie  Benally  v.  Area  Director.  Navaio  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBI A 221  (Oct.  15,  1982) 

lf^eUa..fi&ggfaggf-2*.l£UBS„Aoa_Pi£ectO£x_ligiajo_Atea 

Office.  Bureau  of  Indian  Affairs.  10  IBIA  237  (Oct.  15, 
1982) 

Irving  Clark  v.  Area  Director.  Havalo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  253  (Oct.  15,  1982) 

gearlene_Pa;zjg_y^_Arga_Birector^_Haiajg_ Area _ Off jge. 
Bureau  of  Indian  Affairs.  10  IBIA  269  (Oct.  15,  1982) 

Janet  Gordon  v.  Area  Director.  Havalo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  285  (Oct.  15,  1982) 

Leo  Green  v.  Area  Director.  Hava  jo  Area  Office. 

Bureau  of  Indian  Affairs.  10  IBIA  301  (Oct.  15, 

1982) 

IXagSi§-ga£IglL.Ix-A£gJ-Dll£gfg£^-fiavajg-l£ga_fiffice^ 

Bureau  of  Indian  Affairs.  10  IBIA  318  (Oct.  15,  1982) 

June  Jaaes  v.  Area  Director.  Havalo  Area  Office,  Bureau 
of  Indian  Affairs.  10  IBIA  334  (Oct.  15,  1982) 

I&gB3§-ggg.3a-lgg3.BiSgSSgS*.aaZajo_l£ea_£ffjce,t_furg3>| 

gf-IMiaa-Mlairg > io  ibia  350  (Cct.  15.  1982) 


Bureau  of  Indian  Affairs.  10  IBIA  366  (Oct.  15,  1982) 

^a3Biga-£afligg4-Ix-A£g3-£i£gCtg£<...BayaJo_Heg_a||iceI 

% mrc <3 am  of  Indian  Affairs.  10  IBIA  382  (Oct.  15,  1982) 

l£I3-JM£lgl„Ia..»Eg3-Bi£gStaE...£aiajo_irg§_0f|i<;ex 
Bureau  of  Indian  Affairs.  10  IBIA  399  (Oct.  15,  1982) 

£^atj,ty.;so6ie_yx_iEga.a4£ectgrx_Javfljo_Argj_0|fiac^ 

Bureau  of  Indian  Affairs.  10  IBIA  416  (Oct.  15,  1982) 

Leo  Willie  v.  Area  Direct or.  Havalo  Area  Office.  Eureau 
of  Indian  Affairs.  10  IBIA  432  (Oct.  15,  1982) 

££31!Sig.l33Zig-I*-AEg3-BiESCtO£A_gaiajg-Ilg3_giilgg* 

Bureau  of  Indian  Affairs.  10  ibia  448  (Oct.  15,  1982) 


LACHES 

Estoppel  of  the  Governaent,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  reaedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circuastances.  An  appellant  aining 
claia  owner  nay  not  claia  that  ignorance  cf  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a aaterial  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Governaent  are  presuaed  to  have  knowledge  thereof. 

That  BLH  did  not  notice  the  tardiness  of  appellant's 
subaitted  location  notice,  and  then  continued  to  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  of  the  Governaent. 

Harold  E.  Hoods.  61  IBLA  359  (Feb.  16,  1982) 


LACHES— Continued 

The  authority  cf  the  United  States  to  enforce  a 
public  right  or  protect  a public  interest  is  net  viti- 
ated or  lost  by  acquiescence  of  its  officers  cr  by 
their  laches,  neglect  of  duty,  failure  to  act,  cr 
delays  in  the  perforaance  of  their  duties. 

Ctay  Bininq  Co..  62  IELA  166  (Bar.  8,  1982) 


The  authority  cf  the  Eepartnent  to  enforce  its  cil 
and  gas  leasing  regulations  is  not  vitiated  cr  lest 
through  lack  of  or  delay  in  enforcesent  by  sene  cf  its 
officers,  ncr  by  applicant's  reliance  on  alleged  nisin- 
foraation  by  Departaental  eeployees.  Her  is  ELf  tarred 
froa  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  cf  his  name  as  the  recipient 
of  first  entitlenent  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  tc  a third  party. 

Bobert  H.  Byers.  63  IELA  100  (Mar.  31,  1982) 


Estoppel  of  the  Governaent,  especially  where  pub- 
lic lands  are  concerned,  is  a reaedy  applicable  only  tc 
extraordinary  circuastances.  A sine  qua  nen  cf  estep- 
pel  of  the  Gcvernaent  is  affirmative  aisconduct  by  an 
authorized  agent  cr  officer  that  results  in  a sisrepre- 
sentatioD  of  fact  upon  which  there  is  detriaental 
reliance.  ELH's  apparently  innocent  silence  at  the 
tiae  aining  claia  docuaents  were  filed  does  not  estep 
the  Governaent  frcB  later  declaring  aining  claias 
invalid  for  failure  to  file  other  required  dccunetts. 

0.  F.  Colson.  63  IELA  221  (Apr.  15,  1982) 


The  authority  cf  the  United  States  to  enfcrce  a 
public  right  or  protect  a public  interest  is  net 
vitiated  or  lost  by  acquiescence  of  its  officers  cr 
by  their  laches,  neglect  of  duty,  failure  tc  act,  cr 
delays  in  the  perforaance  of  their  duties,  nor  can 
reliance  upon  inforaation  or  opinion  of  any  officer, 
agent,  or  eaployee,  or  on  records  maintained  by  land 
offices,  operate  to  vest  any  right  not  authcrized  by 
law. 

Virgil  V.  Peterson.  66  IELA  156  (Aug.  10.  1982) 


BATBBIALS  ACT 

While  an  Alaska  native  village  corporation, 
organized  for  profit  under  the  Alaska  Native  Claias 
Settleaent  Act,  43  U.S.C.  § 1601  (1976),  dees  net 
qualify  for  a free-use  exemption  under  the  Materials 
Disposal  Act  cf  1947,  js  a Bended . 30  U.S.C.  $ 6C1 
(1976),  it  aay  apply  to  purchase  sand  and  gravel  under 
that  Act  and  the  aineral  sales  regulations  at  43  CFB 
Fart  3610. 

Ukpeagvik  Inuciat  Cert..  68  IELA  359  (Hcv.  22,  1982) 


jimsms 

(See  also  Mining  Claias — if  included  in  this  Index.) 

GEBEBALLI 

A valid  aillsite  aust  be  used  or  occupied  fex 
aining  or  Billing  purposes  in  conjunction  with  a lining 
claia  and  contain  a quartz  Bill  or  reduction  works. 
Where  this  does  net  exist,  the  aillsite  is  properly 
declared  invalid.  A vague  intention  to  use  or  occupy 
land  eabraced  in  a aillsite  claia  for  aining  cr  Billing 


no 


JILLSITES — Continued 
GENERALLY — Continued 

purposes  at  some  time  in  the  future  is  net  sufficient 
to  comply  with  the  requirements  for  obtaining  a mill- 
site. 

Where  a mining  or  millsite  claim  is  situated  cn 
land  subsequently  withdrawn  from  operation  cf  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
by  the  value  of  the  mineral  deposit  as  of  the  date  of 
the  withdrawal,  as  well  as  the  date  of  the  hearing.  If 
the  mining  claim  was  not  supported  at  the  date  of  the 
withdrawal  by  a discovery  of  a valuable  mineral  deposit, 
the  land  within  its  boundaries  would  not  be  excepted 
from  the  effect  of  the  withdrawal,  and  the  claim  could 
not  thereafter  become  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a change  in 
the  market. 

United  States  v.  Perry  L.  Jones.  Chet  C.  Smith , 

67  I EL  A 225  (Sept.  23.  1982) 


DEPENDENT 

Use  of  a millsite  claim  as  a boat  dock  does  not 
satisfy  the  requirements  for  a valid  millsite  claim. 

Even  if  such  a use  were  qualifying,  the  lack  of  pro- 
duction shows  that  the  site  is  not  presently  used  for 
shipping  ore,  and  an  intent  to  use  the  land  for  mill- 
site  purposes  in  the  future  is  not  sufficient  for  a 
valid  millsite  claim.  Furthermore,  a millsite  is  prop- 
erly declared  to  be  invalid  if  it  is  used  in  connection 
with  a mining  claim  that  is  held  to  be  invalid. 

United  States  v.  Bichael  E.  Becklev.  Virginia  B.  Beckley , 
66  IELA  357  (Aug.  27,  1982) 


DETERMINATION  OF  VALIDITY 

The  owner  of  an  unpatented  millsite  location 
situated  within  lands  selected  by  a Native  corporation 
under  ANCSA  is  not  denied  any  interests  acquired  under 
30  U.S.C.  § 42(b)  notwithstanding  that  the  provisions  of 
i 22(c)  of  ANCSA  and  regulations  in  43  CFR  2650.3-2(c) 
establish  a time  limit  within  which  steps  must  be  taken 
to  proceed  to  patent. 

The  terms  of  § 22(c)  of  ANCSA  and  regulations  in 
43  CFR  2650.3-2  (c)  requiring  that  the  owner  cf  an  unpat- 
ented millsite  location  must  proceed  to  patent  within  a 
time  limit  is  not  in  derogation  of  the  general  mining 
laws  which  contain  no  time  limit  within  which  a mining 
claimant  needs  to  proceed  to  obtain  patent. 

When  an  unpatented  millsite  location  is  situated 
within  lands  selected  and  approved  for  conveyance  under 
ANCSA,  the  possessory  interest  of  the  mining  claimant 
is  protected  under  provisions  of  § 22(c)  and  43  CFR 
2650.3-2  as  a valid  existing  right  notwithstanding  that 
the  Bureau  of  Land  Management  has  not  adjudicated  the 
validity  of  such  millsite  prior  to  conveyance. 

United  States  Steel  Corn.,  7 ANCAB  106  (June  17,  1982) 

89  I.C.  293 


Use  of  a millsite  claim  as  a boat  dock  does  not 
satisfy  the  requirements  for  a valid  millsite  claim. 
Even  if  such  a use  were  qualifying,  the  lack  of  pro- 
duction shows  that  the  site  is  not  presently  used  for 
shipping  ore,  and  an  intent  to  use  the  land  for  mill- 
site  purposes  in  the  future  is  not  sufficient  for  a 
valid  millsite  claim.  Furthermore,  a millsite  is  prop- 
erly declared  to  be  invalid  if  it  is  used  in  connection 
with  a mining  claim  that  is  held  to  be  invalid. 


BILtSITES — Continued 

DETERBINA1ICN  OF  VALIDITY — Continued 

A valid  millsite  must  be  used  or  occupied  fex 
mining  or  milling  purposes  in  conjunction  with  a Biting 
claim  and  contain  a quartz  mill  or  reduction  werks. 

Where  this  does  not  exist,  the  millsite  is  properly 
declared  invalid.  A vague  intention  to  use  or  cccupy 
land  embraced  in  a millsite  claim  for  mining  or  milling 
purposes  at  seme  time  in  the  future  is  not  sufficient 
to  comply  with  the  requirements  for  obtaining  a sill- 
site. 

Where  a lining  cr  millsite  claim  is  situated  cn 
land  subsequently  withdrawn  from  operation  cf  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
by  the  value  of  the  mineral  deposit  as  of  the  date  cf 
the  withdrawal,  as  well  as  the  date  of  the  hearing.  If 
the  mining  claim  was  not  supported  at  the  date  cf  the 
withdrawal  by  a discovery  of  a valuable  mineral  depcsit, 
the  land  within  its  boundaries  would  not  be  excepted 
from  the  effect  of  the  withdrawal,  and  the  claim  cculd 
not  thereafter  become  valid  even  theugh  the  value  cf 
the  depcsit  subsequently  increased  due  to  a change  in 
the  market. 

United  States  v . Perrv  L.  Jones,  Chet  C.  Smith. 

67  IBLA  225  Isept.  23,~1982) 


PATENTS 

The  terms  of  § 22(c)  of  ANCSA  and  regulations  in 
43  CFR  2650.3-2  (c)  requiring  that  the  owner  cf  an  un pat- 
ented millsite  location  must  proceed  to  patent  within  a 
time  limit  is  not  in  derogation  of  the  general  lining 
laws  which  contain  no  tine  limit  within  which  a mining 
claimant  needs  to  proceed  to  obtain  patent. 

United  States  Steel  Corn..  7 AHCAE  106  (June  17,  19e2) 

89  I.C.  293 


BIHBBAL  LANES 
GENERALLY 

Where  the  entire  mineral  estate  underlying  all  cr 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  cf  entry,  access,  occupaticn, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  terminology  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
teyend  the  authority  of  the  secretary  tc  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Banagenent  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  fer 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa  re_  Pacific  Railroad  ce. « 64  iela  27  (Bay  6,  1962) 


DETEBBINAIICN  CF  CHARACTER  OF 

To  establish  the  mineral  character  of  railroad 
grant  lands  under  the  Act  of  July  1,  1862,  12  Stat.  469 
Jfi  amended  fcy  the  Act  of  July  2,  1864,  13  Stat.  356,  it 
must  be  shown  that  known  conditions— which  may  include 
geological  ccnditicns,  discoveries  of  minerals  in 
adjacent  land,  and  other  observable  external  conditions 
upon  which  prudent  and  experienced  men  are  known  tc  be 
accustomed  to  act — are  such  as  reasonably  to  engender 


£iliM_Stdtes_yi_flichael_Di_£ackleyA_Virginii_Bx_|eckley 
66  IBLA  357  (Aug.  27,  1982) 


Ill 


fljHBBAL  LAS  PS-Continued 

B8TERBIH1TI0B  OF  CHARACTER  OF— Continued 

the  belief  that  the  land  contains  mineral  of  such  qual- 
ity and  in  such  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

One  will  not  be  considered  an  innocent  purchaser 
for  value  under  sec.  321(b)  of  the  Transportation  Act 
of  1940,  49  tl.S.C.  i 65(b)  (1976),  when  the  evidence 
presented  at  a hearing  supports  a finding  that  the 
lands  in  question  were  of  known  mineral  character  on 
the  date  of  the  original  sale  by  the  railroad,  and  the 
purchaser  should  have  known  at  the  tine  of  purchase 
that  such  lands  were  excepted  fros  the  grant  to  the 
railroad. 

Onited  States  y.  Southern  Pacific  Transportation  Co. 

8 Donald  K.  Leo.  66  IBLA~l91  (Aug.~13,  1982) 


Bhere  10-acre  portions  of  oil  shale  placer  lining 
clains  cover  lands  from  which  erosion  has  removed  the 
Parachute  Creek  aeaber  (the  principal  body  of  rich  oil 
shale) , there  is  no  geological  basis  to  infer  the  pres- 
ence of  rich  oil  shale,  and  such  portions  of  the  clains 
are  properly  determined  to  be  nonaineral  in  character. 

Onited  States  v.  Beber  Oil  Co.  et  al«.  68  IBLA  37 
(Oct.  21,  1982)  * 89  I.E.  538 


Land  is  aineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  aineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  A 
finding  that  land  is  aineral  in  character  may  be  based 
wholly  on  inferential  evidence. 

Onited  States  v.  Cecil  Be^j  et  afr,.  68  IBLA  367 
(Bov.  22,  1982) 


LEASES 

The  Rational  Park  Service  is  not  an  •'executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a mineral 
lease  on  Rational  Park  Service  lands. 

A decision  to  reject  an  application  for  a aineral 
lease  within  the  Lake  Head  National  Recreation  Area 
will  be  sustained  in  the  absence  of  a showing  that  the 
authorized  officer  acted  unreasonably  in  rejecting  the 
lease  for  reasons  relating  to  the  protection  of  envi- 
ronmental and  cultural  values. 

Edward  Seqqerson,  Jr..  67  IB1A  189  (Sept.  22,  1982) 


HIRER AL  RESERVATION 

BLH's  decision  to  dismiss  a protest  by  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stock- 
Raising  Homestead  Act  against  the  sufficiency  of  the 
amount  of  a bond,  put  up  by  the  claimant  cf  mineral 
interests  in  these  lands  to  cover  damages  to  the  sur- 
face estate  from  the  claimant’s  mining  and  exploration 
activities,  will  be  vacated  and  remanded  for  readjudica- 
tion, where  the  record  is  devoid  of  facts  of  record  to 
support  this  decision. 

Soderberu  Rawhide  Ranch  Cq..  63  IBLA  260  (Apr.  19,  1982) 


BIBBBAL  USES — Co cticued 

HI  NEB AL  RESERVATION— Continued 

A waiver  of  mineral  rights  pursuant  to  30  O.S.C. 

**  121-  123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  tc  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before, 
where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  co  all  successors 
in  interest. 

Vincent  Barnard.  66  IBLA  100  (Aug.  4,  1982) 


A reservation  cf  "all  minerals"  in  a patent  cf 
public  lands  pursuant  to  sec.  8 of  the  Taylor  Grazing 
Act  of  June  28,  1934,  amended . 43  O.S.C. A.  ? 315g 
(repealed  1976)  , reserves  to  the  Onited  States  geother- 
mal resources  underlying  the  patented  lands.  The 
reserved  geothermal  resources  are  subject  to  leasing 
only  under  the  Geothermal  Steam  Act,  30  O.S.C.  §§  1CC1- 
1025  (1976). 

Renewable  Energy.  Inc..  67  IBLA  304  (Sept.  30,  1962) 

89  I.E.  496 


NOBBISBRAL  BBTRIBS 

A waiver  of  mineral  rights  pursuant  to  30  O.S.C. 

§§  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  tc  the  submission  of  reclamation  final  proof 
and  other  compliance  with  the  las,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  on  all  successors 
in  interest. 

Vincent  Barnard.  66  IBLA  100  (Aug.  4,  1982) 


PBCSPBCTING  PERHI1S 

Where  there  is  no  regulatory  requirement  that 
issuance  of  an  application  for  a phosphate  prospecting 
permit  is  contingent  upon  the  filing  of  an  exploration 
plan,  a BLH  decision  rejecting  an  application  for  a 
permit  because  no  exploration  plan  was  first  filed  will 
be  reversed. 

Geoftesources , Inc.,  67  IELA  297  (Sept.  29,  1962) 


eiHEBAl  LEASING  ACT 

(See  also  Eureau  of  Land  Hanagement,  Coal  Leases  6 

Permits,  Geothermal  Leases,  Oil  6 Gas  Leases,  Phosphate 
Leases  6 Permits,  Potassium  leases  6 Permits,  Scdius 
Leases  6 Permits — if  included  in  this  Index.) 

GENERALLY 

The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  5 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant’s  sinul- 
taneous  oil  and  gas  lease  application,  being  ncnccmpet- 
itive,  must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  tc  him.  The  Secretary  of  the  Interior  is  net 
required  to,  tut  "may"  issue  a lease  for  any  giver 
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GEN EH ALLY — Continued 

tract.  Therefore,  BLR  can  properly  reject  a first- 
drawn  simultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Mineral 
Leasing  Act  of  1920,  as  amended  by  the  Combined  Hydro- 
carbon  Leasing  Act  of  1981. 

Daniel  A.  Engel hard t (On  Reconsideration) . 62  IBLA  93 

(Feb.  26,  1982)  ~ 89  I.D.  02 


Where  a coal  lease  issued  under  the  provisions 
of  sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  O.S.C. 
$ 207  (1976)  , provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  20-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  time. 

Kaiser  Steel  Corp.  et  al..  63  IBLA  363  (Apr.  29,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant’s  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  him.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,”  issue  a lease  for  any  given 
tract.  Therefore,  BLH  can  properly  reject  a noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981. 

James  M.  Chudnow.  63  IBLA  369  (Apr.  30,  1982) 


Where  coal  leases  issued  under  the  provisions  of 
sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  O.S.C. 

5 207  (1976) , provide  that  the  United  States  may  read- 
just their  terms  and  conditions  at  the  end  of  20  years, 
a decision  by  BLM  to  include  additional  requirements 
will  be  affirmed  where  each  of  the  readjusted  provi- 
sions objected  to  by  the  lessee  is  mandated  by  statute 
and/or  regulation. 

Lone  Star  Steel  Co..  65  IBLA  1«7  (June  29,  1982) 


Where  a coal  lease  issued  under  the  provisions 
of  sec.  7 of  the  Mineral  Leasing  Act  of  1920,  30  U.S.C. 
$ 207  (1976) , provides  that  the  lessor  may  readjust  and 
fix  the  royalties  payable  thereunder,  and  other  terms 
and  conditions,  at  the  end  of  20  years  from  the  date  of 
issuance  of  the  lease,  and  thereafter  at  the  end  of 
each  succeeding  30-year  period  during  the  continuance 
of  the  lease,  the  adjustment  in  the  royalty  rate  and 
other  terms  and  conditions  must  be  made  when  the  20- 
year  period  expires  and  not  at  some  later  date. 

Sunoco_Energy_ Development  Co. . 65  IBLA  323  (July  15, 
1982) 


MINERAL  LEASING  ACT— Continued 
GENERALLY — Continued 

Because  sec.  4 of  the  Federal  Coal  Leasing  Amend- 
nents  Act  of  1976,  amending  30  U.S.C.  $ 201(b)  (1976), 
repealed  the  Secretary's  authority  to  issue  a coal 
prospecting  permit  on  Federal  lands,  a coal  prospecting 
permit  application  filed  Oct.  18,  1979,  is  properly 
rejected.  30  U.S.C.  « 201(b)  (1976)  and  43  CFH  3410 

provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

jPD3ll-ji^.lJI£x.-5lix-Eaal_Bpgwnx_Srg,  65  IBLA  359 
(July  20,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  tc  the  passage  of  the  legislation.  A non- 
competitive lease  iaprovidentl y issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  tc  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.  Federal 
officers  and  employees  cannot  bind  the  Government  tc 
create  any  rights  not  authorized  by  law. 

Larry  B.  Clark.  66  IELA  23  (July  23,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1961, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  ft  226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  a noncompetitive  cil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
amendment,  notwithstanding  the  fact  that  the  cffer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a noncompetitive  Federal  cil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  tc  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis,  where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discreticnary 
authority  tc  lease  such  land  noncompetitively  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheim  Petroleum  Co..  67  IBLA  38  (Sept.  8,  1962) 


BIHBBAL  LEASING  ACT — Continued 
GENERALLY — Continued 

The  holder  of  an  oil  shale  placer  aining  claim  is 
required  to  perform  $100  of  annual  assessaent  work  each 
year  for  the  benefit  of  such  claim.  Where  there  has 
not  been  "substantial  compliance"  with  this  requirement, 
such  claim  is  forfeited  to  the  United  States.  Besuap- 
tion  of  work  following  a substantial  breach  of  compli- 
ance  does  not  bar  the  Government  from  asserting  a 
forfeiture. 

Onited  States  v. Weber  Oil  Co.  et  al..  68  IELA  37 

(Oct.  21,  1982)  89  I.D.  538 


The  Board  of  Land  Appeals  will  not  reverse  as 
unreasonable  a readjustment  of  an  underground  coal 
lease  establishing  a royalty  of  8 percent,  since  the 
lessee  may  seek  farther  rate  relief  under  30  U.S.C. 

* 209  (1976)  if  needed. 

A decision  proposing  a provision  in  a readjustment 
coal  lease  for  suspension  of  continued  operations  upon 
the  payaent  of  advance  royalty  will  not  be  reversed 
merely  because  it  aakes  the  teras  and  conditions  of  the 
payments  the  subject  of  a future  agreement. 

The  Bureau  of  Land  Hanagement  may  properly  include 
provisions  requiring  subaission  of  new  aining  and 
exploration  plans  in  a readjusted  coal  lease  even 
though  a mining  plan  has  been  approved,  since  new  or 
revised  plans  may  be  needed  for  other  mineable  coalbeds 
or  because  rock  conditions  may  require  aining  changes. 

A provision  in  a readjusted  coal  lease  requiring 
the  lessee  to  conduct  operations  so  as  to  avoid  damage 
"to  non-Federal  lands  in  the  vicinity  of  the  leased 
lands,"  and  "where  practicable,  to  repair"  such  daaage 
as  does  occur,  subject  to  the  approval  of  the  lessor, 
is  iaproper,  unenforceable,  and  void. 

It  is  proper  to  include  in  a readjusted  coal  lease 
a provision  requiring  the  lessee  to  conduct  at  its  own 
expense  a survey  and  inventory  archaeological  and 
paleontological  values  prior  to  approval  of  a aining 
plan  or  any  activity  that  would  disturb  the  surface  of 
the  land. 

It  is  proper  to  include  a provision  in  a read- 
justed coal  lease  which  reserves  to  the  United  States 
the  right  to  authorize  other  uses  of  the  leased  lands 
that  do  not  unreasonably  interfere  with  the  exploration 
and  aining  operations  of  the  lessee,  even  though  it 
contains  no  express  provision  for  notification  to  the 
lessee,  since  any  authorized  use  would  be  subject  to 
the  lease. 

Under  30  U.S.C.  6 187  (Supp.  II,  1978),  a coal 
lease  must  include  a provision  requiring  twice-aonthly 
payment  of  wages  in  the  absence  of  a showing  that  com- 
pliance with  the  provision  would  place  the  lessee  in 
violation  of  state  law. 

A readjusted  coal  lease  may  properly  require  that 
buildings  and  surface  structures  be  painted  in  a color 
which  conforms  or  blends  with  the  natural  color  of  the 
surrounding  area  in  order  to  mitigate  negative  visual 
impacts  in  a nearby  recreation  area  where  the  lessee 
fails  to  establish  that  compliance  with  the  requireaent 
is  not  infeasible. 

Blackhawk  Coal  Co..  68  IBLA  96  (Oct.  26,  1982) 


Where  a potassium  lease  issued  under  the  provi- 
sions of  sec.  3 of  the  Act  of  Feb.  7,  1927,  as  amended. 
30  U.S.C.  t 283  (1976),  provides  that  the  Secretary  may 
readjust  and  fix  the  royalties  payable  thereunder,  and 
other  terms  and  conditions,  at  the  end  of  20  years  from 
the  date  of  issuance  of  the  lease  and  thereafter  at 
the  end  of  each  succeeding  20-year  period  during  the 


BINEBAL  LEASING  ACT — Co n t i n ue d 
GENERALLY — Continued 

continuance  cf  the  lease,  notice  to  the  lessee  cf  read- 
justment in  the  royalties  and  other  terns  and  condi- 
tions must  be  made  when  the  20-year  period  expires  and 
not  at  sone  later  time. 

1 5 1 €£pa  tjoj  3j_  fljsg  r s_6  _£henq£ii_Co^.  , 69  IE  1 1 114 
(Nov.  30,  1982) 

Noranda  Bxtlcraticn.  Inc..  69  IELA  317  (Eec.  27,  1962) 


The  position  that  only  companies  actually  operat- 
ing common  carrier  railroads  and  their  "alter  egos"  are 
prohibited  from  holding  federal  coal  leases  by  sec.  2 (c) 
of  the  Hineral  Lands  Leasing  Act  and  the  position 
that  affiliates  of  such  companies  are  also  prohibited 
are  both  reasonable,  judicially  defensible  construc- 
tions of  an  ambiguous  provision  of  law.  The  legisla- 
tive history  of  sec.  2(c)  fails  to  answer  clearly  the 
question  whether  affiliates  of  railroad  companies  are 
included  in  or  excluded  from  the  coverage  cf  sec.  2(c). 

When  the  Secretary  changes  his  construction  cf  an 
ambiguous  statutory  provision  for  reasons  cf  policy  and 
law,  the  new  construction  operates  prospectively  only, 
and  does  not  operate  to  invalidate  actions  (issuance  cf 
leases  and  approval  of  lease  transfers)  previously  taken. 

Railroad  Affiliates  6 Coal  Leasing.  B-36945  (Eec.  6, 

1982)  " 89  I.D.  610 


APPLICABILITY 

The  Act  of  Sept.  19,  1914  (38  Stat.  714),  a statu- 
tory withdrawal  of  certain  lands  from  the  operation  cf 
all  mineral  and  nonmineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriaticn,  for 
the  reservation  of  such  lands  as  a water  supply  reserve 
for  the  use  cf  Salt  Lake  City,  was  not  repealed  by 
implication  through  enactment  of  the  Bineral  Leasing 
Act  of  Feb.  25,  1920,  30  U.S.C.  « 181  (1976). 

Kenneth  F.  Cummings.  62  IBLA  206  (Bar.  10,  1962) 


CITIZENSHIP 

Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  offer  indicates  that  the  offeror  resides  cut- 
side  the  geographical  limits  of  the  Onited  States,  ELH 
may  properly  require  the  offeror  to  submit  within  30 
days  proof  of  United  States  citizenship,  in  order  to 
establish  his  qualifications  to  bold  an  oil  and  gas 
lease.  Bowever,  BLB  should  not  then  reject  such  an 
offer  where  the  offeror,  in  attempting  to  comply,  sub- 
mits timely  a statement  signed  by  an  American  ccnsul 
stating  that  he  is  an  American  national,  without  first 
affording  the  applicant  another  opportunity  to  shew 
that  he  is  a citizen. 

James  8.  Chudncw.  61  IBLA  193  (Sept.  22,  1982) 


COBBINED  HYDROCARBON  LEASES 

The  Combined  Hydrocarbon  Leasing  Act  of  1961, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tax  sand  areas,  and  appellant’s  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  The  Secretary  of  the  Interior  is  net 
required  to,  but  "nay"  issue  a lease  for  any  given 
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tract.  Therefore,  BLH  can  properly  reject  a first- 
drawn  simultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Mineral 
Leasing  Act  of  1920,  ag  amended  by  the  Combined  Hydro- 
carbon Leasing  Act  of  1981. 

Daniel  A,  Engelhardt (On  Reconsideration) . 6 2 IBLA  9 3 

"{Feb.  26,  1982)  ~ 89  I.D.  82 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  him.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLH  can  properly  reject  a noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981. 

James  H.  Chudnow,  63  IBLA  369  (Apr.  30,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.  A non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetiti vely  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.  Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Larry  E.  Clark.  66  IBLA  23  (July  23,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  $ 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
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until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  aze 
otherwise  available  on  a noncompetitive  basis.  Rhere 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheia  Petroleum  Co..  67  IBLA  38  (Sept.  8,  1982) 


LANDS  SUBJECT  TO 

The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

f3Die2-i.s.Jj3glfeg£3t.iQg-ggSgB§i3gglU9.Bl»  62  IELA  93 
(Feb.  26,  1982)  89  I.D.  82 


Lands  under  reservoir  rights-of-way  may  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
Hay  21,  1930,  30  O.S.C.  ««  301-306  (1976).  Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  ambit  of  the  640-acre  limita- 
tion set  forth  at  43  CFB  3110.1-3  (a).  Bowever,  a lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  about  110 
acres,  is  properly  rejected  in  the  ezercise  of  the 
Secretary's  discretionary  authority,  and  must  be 
rejected  as  a matter  of  law  when  the  offeror  is  net  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

Curtis  Bheeler.  62  IBLA  384  (Bar.  24,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

James  H.  Chydnow.  63  IBLA  369  (Apr.  30,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  « 226(b)  (1976),  tc 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.  A non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

Larrv  B.  Clarh.  66  IBLA  23  (July  23,  1982) 
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The  Coibined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17 (b)  , 30  U.S.C.  9 226  (b)  {1976),  t© 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitime  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  aust  be  rejected  after  enactaent  of  the 
aaendaent,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 


67  IBLA  38  (Sept.  8,  1982) 


Where  title  to  lignite  in  a certain  tract  cf  land 
is  disputed,  and  a Bureau  of  Land  Banageaent  deteraina- 
tion  that  the  United  States  owns  the  lignite  by  virtue 
of  its  ownership  of  the  surface  is  not  supported  by  the 
record,  the  Eureau  of  Land  Banagement  »s  decision  tc 
include  the  tract  in  a ccapetiti vc  lignite  lease  sale 
is  iaproper  and  aust  be  reversed. 

£ASl_SlJM!„i5i£5i2^.1e*JS . 65  IBLA  326  (July  15,  2982) 


Lands  under  a railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Bar.  3,  1875,  18  Stat.  482,  are  not 
properly  leased  under  the  Bineral  Leasing  Act  of  1920, 
30  U.S.C.  9 181  (1976),  but  instead  aust  be  leased 
under  the  exclusive  authority  of  the  Act  of  Bay  21, 
1930,  30  U.S.C.  99  301-306  (1976),  and  43  CFB 
3100.0-3  (d)  (1). 


68  IBLA  142  (Oct. 


29,  1982) 

89  I.D.  561 


GIREBALLY 

An  offer  to  lease  oil  and  gas  deposits  under 
the  Bineral  Leasing  Act  for  Acquired  Lands,  30  U.S.C. 
99  351-359  (1976) , is  properly  rejected  where  the  land 
applied  for  is  not  shown  to  be  acquired  land  of  the 
United  States. 

Laarect. Begiibal.  64  IBLA  170  (Bay  26,  1982) 


Under  sec.  3 of  the  Bineral  Leasing  Act  for 
Acquired  Lands,  as  aaended.  30  U.S.C.  9 352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  coapliance  with  a condition  iaposed  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a prerequisite  to  giving  its  consent  to  issuance  of  a 
soncowpetitive  oil  and  gas  lease.  Boreover,  the  Depart- 
ment has  no  authority  to  require  that  the  agency  provide 
a rational  justification  for  imposition  cf  the  condition. 

Amoco  Production  Co. . 69  IBLA  279  (Dec.  21,  1982) 


Where  a unit  agreement  approved  by  the  Eepaitment 
provides  that  where  a leased  tract  committed  tc  the 
unit  agreement  is  relinquished,  unless  the  tract  is 
included  in  a new  lease  within  6 months  thereafter,  the 
fee  owner  of  the  tract  is  deemed  to  have  waived  the 
right  to  lease  such  lands  within  a participating  area 
in  the  unit  and  tc  have  agreed,  in  consideration  cf 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreement  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  United  States  is  considered  to  be  the  "fee  cwner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 


66  1EL A 134  (Aug. 


10,  1962) 


aiJSIs_j3.LJUi.gG 

Where  the  entire  mineral  estate  underlying  all  or 
a portion  cf  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  cf  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  texainclogy  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  cf  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  fcr 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  cf  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa. Fe  Pacific  .Railroad  Co..  64  IELA  27  (Bay  €,  1982) 


COHSBNT  OF  AGERCT 


The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended.  30  U.S.C.  99  351-359  (1976). 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  a 
lease  offer  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.  Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a lease. 

BachalK  Production,  Inc..  64  IBLA  4 (Bay  3,  1982) 


The  Bineral  Leasing  Act  for  Acquired  Lands  of 
1947,  as  amended.  30  U.S.C.  99  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

Alter  Qil  CO'  „l5eO_Inergxt_Ii)Ci.  66  IBLA  307 
(Aug.  24,  19o^) 


(See  also  Bearings,  Billsites,  Bultiple  Bineral 

Development  Act,  Surface  Bescurces  Act — if  included 
in  this  Index.) 

GEREBALLY 

Where  a contest  complaint  charges  that  nc  qualify- 
ing discovery  of  mineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claim  is  sufficient  to  raise  a justiciable  issue 
to  be  resolved  at  a hearing. 

Rich  Knoblock.  61  IELA  297  (Feb.  3,  1982) 


The  Bureau  of  Land  Banagement  is  directed  by 
sec.  603(c)  cf  the  Federal  Land  Policy  and  Banagement 
Act  cf  1976  (FLPBA),  43  U.S.C.  9 1782(C)  (1976),  tc 

manage  lands  under  review  for  wilderness  suitability  sc 
as  to  prevent  impairment  of  wilderness  characteristics, 
except  that  the  continuation  cf  existing  mining  uses  in 
the  same  manner  and  degree  in  which  they  were  being 
conducted  on  the  date  of  enactment  of  FLPBA  (Oct.  21, 
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1976)  is  allowed.  Such  grandfathered  use  is  properly 
regulated  to  prevent  unnecessary  or  undue  degradation 
of  the  land  and  its  resources. 

Carl  w . Clark.  65  IBLA  153  (June  29,  1902) 

Gilbert  H.  Daily.  65  IBLA  223  (July  9,  1982) 


Where  there  are  factual  questions  relating  to 
whether  a refiling  subsequent  to  a withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a "relocation,"  the  Batter  will  be  referred 
for  a hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

Pairfield  Wining  Co, . Inc..  66  IBLA  115  (Aug.  10,  1902) 


The  discovery  of  a valuable  mineral  deposit  is 
essential  to  a valid  claim.  Onder  the  "prudent  man 
test,"  in  order  to  qualify  as  a valuable  mineral 
deposit,  the  discovered  deposits  must  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  means 
with  a reasonable  prospect  of  success  in  developing  a 
valuable  mine." 

The  "marketability  test,"  a refinement  of  the 
"prudent  man  test,"  requires  a claimant  to  show  that  a 
mineral  can  be  extracted,  removed,  and  marketed  at  a 
profit.  The  latter  does  not  set  forth  a distinct  stand- 
ard, but  rather  is  regarded  as  complementary  to  the 
"prudent  man  test."  Factors  such  as  the  cost  of  extrac- 
tion, removal,  and  marketing  are  relevant  considerations 
to  determine  whether  a person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  time  and 
means  to  develop  a paying  mine. 

A prima  facie  case  of  no  discovery  is  established 
when  a Government  mineral  examiner  testifies  that  he 
examined  the  claim  and  found  insufficient  evidence  of 
the  discovery  of  a valuable  mineral  deposit. 

Where  the  Government  contests  the  validity  of  a 
mining  claim  on  a charge  of  lack  of  discovery,  it  tears 
only  the  burden  of  establishing  a prima  facie  case  of 
the  evidence  that  a discovery  has  not  been  made  and 
does  not  exist  within  the  boundaries  of  the  claim. 

The  mining  claimant  has  the  ultimate  burden  to  overcome 
the  case  by  establishing  the  discovery  of  a valuable 
mineral  deposit  within  the  limits  of  the  claim  by  a 
preponderance  of  the  evidence.  The  contestee  in  a 
mineral  contest  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

A Government  mineral  examiner  in  determining  the 
validity  of  a mining  claim  need  only  examine  the  claim 
to  verify  whether  the  claimants  have  made  a discovery. 

He  is  not  required  to  perform  discovery  work,  to 
explore  or  sample  beyond  the  claimants’  workings,  or  to 
rehabilitate  alleged  discovery  cuts  to  establish  the 
Government's  prima  facie  case  of  no  discovery.  It  is 
incumbent  upon  a mining  claimant  to  keep  discovery 
points  available  for  inspection  by  a Government  mineral 
examiner . 

Discovery  required  by  the  mining  laws  means  more 
than  a showing  only  of  isolated  bits  of  mineral  net 
connected  with  or  leading  to  substantial  values.  To 
constitute  a discovery  on  a lode  claim  there  must  be 
exposed  within  the  limits  of  the  claim  a vein  or  lode 
of  mineral-bearing  rock  in  place,  possessing  in  and  of 
itself  a present  value  for  mining  purposes. 

Where  a mining  or  millsite  claim  is  situated  on 
land  subsequently  withdrawn  from  operation  of  the 
mining  laws,  the  validity  of  the  claim  must  be  tested 
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by  the  value  of  the  mineral  deposit  as  of  the  date  cf 
the  withdrawal,  as  well  as  the  date  of  the  bearing.  If 
the  mining  claim  was  not  supported  at  the  date  cf  the 
withdrawal  by  a discovery  of  a valuable  mineral  deposit, 
the  land  within  its  boundaries  would  not  he  excepted 
from  the  effect  of  the  withdrawal,  and  the  claim  could 
not  thereafter  become  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a change  in 
the  market. 

BJli.ted_st3tes_y,  ..perry_fc!i_Jones._Chet  C._  Smith , 

67  IBLA  225  (Sept.  23,  1982) 


Any  exposure  of  the  rich  oil  shale  formaticn  known 
as  the  Parachute  Creek  menber  can  be  geclcgically 
inferred  to  embrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a valuable 
mineral  deposit  on  an  oil  shale  placer  mining  claim. 
However,  expesure  of  a surface  deposit  of  lean  cil 
shale  is  inadequate  to  demonstrate  the  existence  cf 
rich  deposits  at  depth  in  the  absence  of  evidence  shew- 
ing that  it  is  part  of  a deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 

Dnjted  States  v.  Weber  Oil  Co„_et_al«,  60  IBLA  37 
(Oct.  21,  1902)  09  I.D.  538 


For  the  purpose  cf  Eepaxmental  ad judicaticn,  an 
amended  location  is  one  made  in  furtherance  of  an 
earlier  valid  location,  while  a relocation  is  cne  which 
is  adverse  tc  the  pricr  location. 

An  amended  location  notice  generally  relates  back, 
where  no  adverse  rights  have  intervened,  to  the  date  cf 
the  original  locaticn. 

Coates- La husen , 69  IBLA  137  (Lee.  9,  1982) 


AEABDOKBENT 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  tc  file  an  instrument  required 
by  43  O.S.C.  9 1744  (1976)  is  imposed  by  the  statute 
itself.  A latter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  ncncospliance  with  the  statute,  cr  tc  afferd 
claimants  any  relief  from  the  statutory  consequences. 

A1  Sherman.  61  IBLA  94  (Jan.  4,  1982) 

William  E.  B.,  Underwood.  61  IBLA  172  (Jan.  25,  1962) 

Leonard  B.  Belscn.  Sr..  61  IBLA  353  (Feb.  11,  1982) 

Douglas  Lee  Jones.  62  IELA  107  (Bar.  2,  1982) 

Floren  Klocf enstejp.  62  IBLA  238  (Bar.  11,  1982) 

Calaho  Bininq  Co..  63  IELA  5 (Bar.  25,  1982) 

<?jd  Hundred  Gold  Bining  Co..  63  IBLA  56  (Bar.  30,  1982) 

Lvnn  Day.  63  IELA  70  (Bar.  30,  1982) 

Lawrence  Paul.  63  IBLA  275  (Apr.  19,  1982) 

Gregory  N.  Harringtgn.  64  IBLA  331  (June  10,  1982) 

Charles  l . Hull  et  al..  65  IBLA  61  (June  23,  1982) 

Doji  C.  Tracy.  Gordon  C,  Tracy.  65  IELA  160  (June  29, 
1982) 

Bernard  Bininq  Co..  65  IELA  172  (June  29,  1982) 

— Continued 
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Helena  Silver  Hines.  Inc..  65  IBLA  287  (July  13,  1982) 

J £ B Mining  Co.,  Inc..  65  IBLA  335  (July  15,  1982) 

David  G.  Still.  66  IBLA  35  (July  23,  1982) 

Alan  T,  Trees,  Janes  L.  Barnes.  66  IBLA  334  (Aug.  26, 
1982) 

Hagaa  Potaer  Co.  et  al..  68  IBLI  201  (Hov.  10,  1982) 
i,  68  IBLA  292  (Hov.  19,  1982) 

68  IBLA  295  (Bov.  19,  1982) 
Carlvle  ft.  Brough.  68  IBLA  318  (Hov.  19,  1982) 

Douglas  K.  Martin.  68  IBLA  322  (Bov.  19,  1982) 

69 IBLA  31  {NCV* 

Phil  B.  Parks.  69  IBLA  48  (Hov.  29.  1982) 

Susan  S.  Simmons.  69  IBLA  84  (Hov.  30,  1982) 

Dudley  i,  Davis.  69  IBLA  127  (Dec.  8,  1982) 
Coates-Lahusen.  69  IBLA  137  (Dec.  9,  1982) 

s_&  i 

Dee  Bright.  69  IBLA  309  (Dec.  23,  1892) 


<c — Continued 
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Esther  H.  Hccre.  61  IBLA  391  (Fet.  18,  1982) 

Kay  B.  Krebs . 62  IBLA  84  (Feb.  25,  1982) 

El  Capjtan  Cil  Co.,  Inc..  62  IBLA  146  (Bar.  5,  1982) 
Robert  S.  Verri.  62  IELA  291  (Bar.  16,  1982) 
gn,  62  IBLA  303  (Bar.  18,  1982) 

1,  62  IBLA  397  (Bar.  25,  1982) 
George  Fauver.  62  IELA  399  (Bar.  25,  1982) 

Robert  L.  Race  et  al..  63  IBLA  1 (Bar.  25,  1982) 
Danner  Bines.  Inc..  63  IBLI  49  (Bar.  30,  1982) 

Carl  V,  St.  Claire.  63  IBLA  125  (Apr.  5,  1982) 
gn,  64  IBLA  21  (Bay  6,  1982) 

:,  64  IELA  86  (Bay  12,  1982) 

Herbert  A.  Horton.  64  IBLA  89  (Bay  12,  1982) 

Cots  Jensen-Gcre.  64  IBLA  271  (June  2,  1962) 

Charles  L.  Bcberts,  65  IBLA  67  (June  23,  1982) 
Badison  C.  LccKe  et  al..  65  IBLA  122  (June  25,  1982) 
Jaaes  Heldaan.  65  IBLA  180  (June  29,  1982) 
igg~gM£SDx. > 65  IBLA  387  (July  23,  1962) 


Under  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  D.S.C.  4 1744  (1976),  and  43  CFB 
3833.1-2  (b)  , the  owner  of  an  unpatented  sitsing  claia 
located  after  Oct.  21,  1976,  on  Federal  land  shall  file 
within  90  days  after  the  date  of  location  of  that  claia 
in  the  proper  BLH  office  a copy  of  the  official  record 
of  the  notice  of  location  of  the  claia.  This  require- 
ment is  aandatory,  and  failure  to  coaply  within  the 
tiae  period  prescribed  aust  be  deeaed  conclusively  to 
constitute  an  abandonaent  of  the  aining  claia. 

Glenn  Cox.  61  IBLA  97  (Jan.  4,  1982) 

flaggl— Bjrhfealg.  61  IBLA  170  (Jan.  25,  1982) 


Hhere  the  owner  of  an  unpatented  aining  claia  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessaent  work  or  notice  of  intention  to  hold  the 
claia  on  or  before  Oct.  22,  1979,  the  claia  is  properly 
deeaed  abandoned  and  void. 

Heraan  Piltz.  61  IBLA  113  (Jan.  6,  1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  flanageaent  Act 
of  1976,  43  O.S.C.  4 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Hanageaent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  aining  claia  by  the 
owner. 

Robert  Bright.  61  IBLA  158  (Jan.  20,  1982) 

Philip  W.  Lvttle.  61  IBLA  161  (Jan.  21,  1982) 

i-laSSfeSB*  61  IBLA  185  (Jan. 

Hichael  Rooney.  61  IBLA  210  (Jan.  26,  1982) 

Harold  B.  Hoods.  61  IBLA  359  (Feb.  16,  1982) 


The  failure  to  file  the  instruaents  required  ty 
sec.  314  of  the  Federal  Land  Policy  and  Banageaect  Act 
Of  1976,  43  O.S.C.  4 1744  (1976),  and  43  CFE  3833. 1 and 
3833.2  in  the  proper  Bureau  of  Land  Hanageaent  cffice 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  aining  claia  by  the 
owner . 

Although  at  coaaon  law,  abandonaent  of  a lining 
claia  can  be  established  only  by  evidence  deaenstra- 
ting  that'  it  was  the  claiaaat's  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Banageaent  Act  of  1976  (43  O.S.C,  4 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claia™ 
ant  to  show  that  the  claia  has  not  teen  abandoned  by 
his  coapliance  with  the  Act's  requireaents,  and  any 
failure  cf  coapliance  produces  a conclusive  presuspticn 
of  abandonaent.  Accordingly,  extraneous  evidence  that 
a claimant  ittended  not  to  abandon  bis  claia  nay  net  be 
considered  in  such  cases. 

Javne  A.  HcBargue.  61  IBLA  163  (Jan.  25,  1982) 


Sec.  314  (a)  cf  FLPBA  requires  the  owner  cf  as 
unpatented  aining  claia  located  prior  to  Cct.  21,  1976, 
to  file  with  BLR  on  or  before  Oct.  22,  1979,  and  pricr 
to  Dec.  31  of  each  year  thereafter,  an  affidavit  cf 
assessaent  work  performed  thereon,  or  a notice  cf 
intention  to  hold  the  claia,  or  a detailed  report 
provided  by  sec.  28-1  of  Title  30,  relating  theretc. 
Sec.  314(c)  states  that  the  failure  to  coaply  with 
subsec.  (a)  invokes  a conclusive  presuspticn  cf  the 
claia's  abandonaent,  and  43  CFB  3833.4(a)  declares 
that  the  claia  "shall  be  void." 

The  presuspticn  of  abandonaent  under  sec.  314  cf 
FLPBA  need  net  have  been  preceded  by  any  particular 
notice  froa  ELB,  because  the  public  is  deeaed  tc  knew 
the  content  of  relevant  statutes  and  regulations. 

David  and  Boirdcn  Poreaus.  61  ibla  367  (Feb.  17, 

1982) 


lie 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  0.S.C.  4 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant’s  intention  to  abandon  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C.  $ 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  been  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  not  be 
considered  in  such  cases. 

Jjm  W.  Koonce,  62  IBLA  9 (Feb.  23,  1982) 

Sidney  0.  Smith.  62  IBLA  378  (Mar.  24,  1982) 

Thomas  G.  Mason  et  al.,  64  IBLA  104  (May  17,  1982) 

Vienna  Silver  Hjjnes  Co.,  Inc.,  67  IBLA  130  (Sept.  16, 
1982) 

John  Heston,  68  IBLA  206  (Nov.  10,  1982) 

Melvin  Bradshaw,  68  IBLA  390  (Nov.  23,  1982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 

itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

In  enacting  the  Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  9 1744  (1976))  Congress  specifi- 
cally placed  the  burden  on  the  claimant  to  show  that 
the  claim  has  not  been  abandoned  by  his  compliance  with 
the  Act's  requirements,  and  any  failure  of  compliance 
produces  a conclusive  presumption  of  abandonment. 

At  common  law,  evidence  of  the  abandonment  of  a 
lining  claim  would  have  to  establish  that  it  was  the 
claimant's  intention  to  abandon  and  that  be  in  fact  did 
so.  The  burden  of  proof  of  the  intent  to  abandon  rests 
upon  the  party  who  asserts  it,  and  the  proof  must  be 
clear  and  convincing.  Where  the  evidence  is  persuasive 
that  a notice  of  abandonment  mistakenly  described  the 
wrong  claim,  and  that  the  claimant  thereafter  remained 
in  occupancy  and  possession  for  many  years,  there  was 
neither  an  intent  to  abandon  nor  actual  abandonment, 
and  the  erroneous  notice  nay  be  repudiated. 

joy  YoKun.  62  IBLA  27  (Pet.  24,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  ccnclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Management  Act  of  1976, 
43  U.S.C.  4 1740  (1976)  , to  "promulgate  rules  and 
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regulations  tc  carry  cut"  its  purposes.  The  regula- 
tions providing  for  the  conclusive  presuapticn  cf 
mining  claim  abandonment  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  cf 
FLPMA,  43  U.S.C.  9 1744  (1976).  The  statutory  presump- 
tion of  abandonment  operates  as  a matter  cf  law,  and  nc 
administrative  involvement,  including  issuance  cf  regu- 
lations, would  be  necessary  to  its  operation. 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  hare  assertion  that  proof  of  labor  was 
timely  filed  is  insufficient  to  rebut  the  presuapticn. 

Virginia  White.  62  IEL A 215  (Bar.  10,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  as  it  relates  to  claims  located  cn  cr 
before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Management  of  a copy  of  the  official 
notice  of  location  or  certificate  of  location  3rd 
either  a notice  of  intention  to  hold  the  mining  claims, 
an  affidavit  cf  assessment  work  performed  thexecn,  cr  a 
detailed  report  relating  thereto,  as  provided  by 
30  U.S.C.  § 28-1  (1976),  all  to  be  filed  on  cr  before 
Oct.  22,  1979.  Each  required  document  must  alsc  be 
timely  filed  cr  recorded  with  the  proper  local  cr  state 
office  having  the  responsibility  under  state  lav  fez 
recording  lecation  notices.  Failure  to  comply  with 
these  requirements  gives  rise  to  a conclusive  presump- 
tion of  abandonment  of  the  claims. 

Although  at  common  law,  abandonment  of  a mining 
claim  can  be  established  only  by  evidence  demonstra- 
ting that  it  was  the  claimant's  intention  to  abanden  it 
and  in  fact  did  so,  in  enacting  the  Federal  Land  Policy 
and  Management  Act  cf  1976  (43  U.S.C.  4 1744  (1976)) 
Congress  specifically  placed  the  burden  on  the  claim- 
ant to  show  that  the  claim  has  not  teen  abandoned  by 
his  compliance  with  the  Act's  requirements,  and  any 
failure  of  compliance  produces  a conclusive  presumption 
of  abandonment.  Accordingly,  extraneous  evidence  that 
a claimant  intended  not  to  abandon  his  claim  may  net  be 
considered  in  such  cases. 

62  IBLA  224  (Bar.  10,  1982) 


Pursuant  to  43  CFB  3833.4  and  36  CFB  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  timely 
recorded  in  accordance  with  16  U.S.C.  4 1907  (1976), 
may  not  conclusively  be  deemed  abandoned  and  void  if  a 
notice  of  intention  to  hold  is  not  filed  in  1978  for 
record  in  the  unit  of  the  national  park  system  where 
the  location  notice  is  recorded,  as  the  filing  require- 
ment is  not  statutory,  but  only  regulatory,  so  the 
defect  is  curable.  Notice  of  such  defect  should  be 
given  and  the  claimant  allowed  30  days  within  which  tc 
correct  the  defect.  Bn  unpatented  mining  claim  located 
before  Oct.  21,  1976,  on  land  within  a unit  of  the 
national  park  system  and  timely  recorded  under  the 
Mining  in  the  Parks  Act,  16  U.S.C.  4 1907  (1976),  may 
not  be  deemed  abandoned  and  void  where  a copy  of  the 
recorded  instrument  showing  evidence  of  assessment  work 
is  filed  with  the  proper  office  of  ElB  cn  or  before 
Oct.  22,  1979,  and  on  or  before  Dec.  30  of  each  year 
thereafter,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  4 1744 
(1976). 

Morrill  A.  Bjelsgp_et_al. , 62  IEL A 249  (Mar.  15,  1982) 
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Pursuant  to  43  CPS  3833.4  and  36  CFB  9.5(d), 
unpatented  lining  dales  located  on  lands  within  any 
malt  of  the  national  park  systea  which  were  recorded  in 
accordance  with  the  Bining  in  the  Parks  let,  16  O.S.C. 

6 1907  (1976) » are  properly  deeaed  abandoned  and  void 
if  a notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a copy  of  the  recorded  instrument  filed 
with  the  proper  office  of  BLR  on  or  before  Oct.  22, 
1979,  for  cleiss  located  prior  to  Oct.  21,  1976,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Banageneat  act  of  1976,  43  O.S.C.  « 1744  (1976). 

B.  Gail  Tibbetts.  62  IBLA  252  (Bar.  15,  1982) 


Under  sec.  314(a)  of  the  Federal  Land  Policy  and 
Hanageaent  Let  of  1976,  43  O.S.C.  « 1744(a)  (1976), 

and  43  CFB  3833.2-1  (a),  the  owner  of  unpatented  lining 
claiis  located  on  or  before  Oct.  21,  1976,  oust  file 
affidavit  of  assessment  work  or  a notice  of  intention 
to  hold  the  claias  on  or  before  Oct.  22,  1979,  or  the 
claiis  will  be  conclusively  deeaed  to  haw®  been  aban- 
doned. 

Hear?  Chavez.  62  IBLA  312  (Bar.  19,  1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  act 
of  1976,  43  O.S.C.  6 1744  (1976),  and  43  CFB  3833.1  and 

3833.2  in  the  proper  Bureau  of  Land  Hanageaent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  lining  claia  by  the 
owner. 

The  Board  cannot  decide  cases  simply  on  evidence 
froa  previous  unrelated  cases  showing  BLH's  fallibility. 
There  is  an  established  legal  presuaption,  which  aay  be 
rebutted,  that  official  acts  of  public  officers  dis- 
charging their  official  duties  are  regular.  That  pre- 
suaption can  be  rebutted  by  any  substantial  evidence 
tending  to  show  that  BLH’s  action  was  not  regular  in  a 
particular  instance.  If  such  a showing  is  wade,  the 
Board  decides  the  case  without  further  reference  to 
the  presuaption,  and  the  appellant  aust  prove  his  case 
by  a preponderance  of  the  evidence. 

B.  C.  Milcor.  63  IBLA  19  (Bar.  26,  1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  O.S.C.  4 1744  (1976),  and  43  CFB  3833.1  and 

3833.2  in  the  proper  Bureau  of  Land  Hanageaent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  lining  claia  by  the 
owner. 

One  who  chooses  the  aeans  of  delivery  of  a 
docuaent  aust  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  aethod. 

Blaer  ?.  Brewster.  Steve  Foster.  63  IBLA  51  (Bar.  30, 
1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  U.S.C.  5 1744  (1976),  and  43  CPR  3033.1  and 

3833.2  in  the  proper  Bureau  of  Land  Hanageaent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  lining  claia  by  the 
owner. 
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Proof  of  labor  or  notice  of  intention  to  held 
a aiming  claia  aust  be  filed  with  §LH  each  calendar 
year,  on  or  after  Jan.  1 and  ©b  or  before  Dec.  30. 

The  requisite  filing  of  either  of  those  documents  for 
calendar  year  1980  was  not  accomplished  by  appellant’s 
filing  a labor  affidavit  in  Oct.  1979  for  the  198C 
assessaent  year,  and  the  BLR  decision  declaring  the 
affected  lining  claias  abandoned  and  void  must  be 
affiraed.  The  failure  to  file  finely  those  dccuaeats 
is  not  curable  after  the  filing  deadline. 

Erickson  Placers,  lac..  63  IBLA  60  (Bar.  30,  1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banageaemt  Act 
Of  1976,  43  O.S.C.  § 1744  (1976),  and  43  CFB  3833.2  in 
the  proper  BLB  office  within  the  tiae  periods  pre- 
scribed therein  conclusively  constitutes  abandonaent  cf 
the  aining  claia  by  the  owner. 

Bhere  the  claisants  inadvertently  oait  the  naae  c£ 
a aining  claia  froo  their  affidavit  of  annual  assess- 
■ent  work,  which  was  ctherwise  properly  recorded  fceth 
in  the  county  and  with  BLH,  the  ©aitted  claia  Bust  be 
deeaed  conclusively  to  be  abandoned  under  the  previ- 
sions of  sec.  314,  Federal  Land  Policy  and  Janagetent 
Act  of  1976,  43  O.S.C.  4 1744  (1976). 

Frances  j,  Earuer.  63  IBLA  67  (Bar.  30,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976,  43  O.S.C.  $ 1744  (1976),  and  43  CFB  3833.1  and 

3833.2  in  the  proper  Bureau  of  land  Hanageaent  office 
within  the  tiae  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  aining  claia  by  the 
owner. 

Appellant  has  not  coaplied  with  the  statutcry  and 
regulatory  rules  for  recordation  of  eining  dais  loca- 
tions where  the  docuaent  filed  with  BLH  tears  a loca- 
tion date  that  the  docuaent  filed  with  the  county  does 
not.  Horecver,  State  of  Bashington  las,  which  governs 
deter aination  of  the  location  date  in  this  case,  ccn- 
teaplates  recordation  of  a location  notice  with  the 
county  only  after  certain  prerequisites  have  been 
acccaplished  on  the  claia  to  locate  it.  Thus,  the 
declaration  that  location  occurred  cs  Sow.  11,  1981, 
or  on  Feb.  3,  1982,  is  incorrect  when  the  location 
notice  was  recorded  with  the  county  Sow.  10,  1981. 

Where  it  is  iipossible  for  BLH  to  ascertain  whether 
the  mining  claiaant  has  tisely  filed,  because  the 
location  date  is  clearly  incorrect  or  Kissing , the 
filing  is  properly  rejected. 

Gerald  B.  Baancn.  63  IBLA  115  (Apr.  2,  1982) 


"Date  of  location."  Although  43  CFB  3833.C-5(b) 
provides  that  the  date  of  location  of  a lining  claia 
shall  be  detenined  by  state  law  in  the  jurisdiction 
where  the  claia  is  located,  where  the  location  certi- 
ficate, as  recorded  with  the  county  recorder’s  cffice 
as  required  by  state  law,  recites  a specific  date  cf 
location  of  the  claia,  that  date  will  be  used  as  the 
inception  of  the  90-day  period  allowed  for  recorda- 
tion by  43  O.S.C.  4 1744  (1976) , as  that  is  the  date 
upon  which  the  claiaant  asserts  he  located  the  claia 
and  entered  upon  the  public  land. 

The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  land  Policy  and  Banagesent  Act 
of  1976,  43  O.S.C.  4 1744  (1976),  and  43  CFB  3833.1  and 

3833.2  in  the  proper  Bureau  of  land  Hanageaent  cffice 
within  the  tiae  periods  prescribed  therein  ccnclusively 
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constitutes  an  abandonment  of  the  aining  claia  by  the 
owner. 

flrs.  George  G.  Wagner  et  al«.  63  IBLA  146  (Apr.  6,  1982) 


Under  43  CFR  3833.1-2  (b),  the  owner  of  an  unpat- 
ented aining  claia,  aillsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  claia  in  the 
proper  Bureau  of  Land  Banageaent  office  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  or  site. 

The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  U.S.C.  6 1744  (1976),  in  the  proper  Bureau 
of  Land  Banageaent  office  within  the  tine  periods  pre- 
scribed therein  conclusively  constitutes  abandonaent  of 
the  aining  claim  by  the  owner. 

pona^d  C.  Strong.  63  IBLA  195  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  4 1744  (1976) , the  owner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  of 
perforaance  of  annual  assessment  work  on  the  claia  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonaent  of  the  claim  by  the  owner  and  renders 
the  claim  void. 

The  recordation  requirement  of  sec.  314  (a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  9 1744(a)  (1976),  that  evidence  of  assessment 

work  or  notice  of  intention  to  hold  aining  claias  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Management  is  mandatory,  not  discre- 
tionary. Filing  of  evidence  of  assessment  wcrk  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  or  those 
in  43  CFB  3833.2-1. 

Copper  Camp  Consolidated  Mines.  Inc..  63  IBLA  203 
(Apr.  8,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  U.S.C.  4 1744  (1976),  and  43  CFB  3833.2-1, 
in  the  proper  office  of  the  Bureau  of  Land  Management 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  abandonaent  of  the  mining  claim  by  the 
owner. 

Tako  Mining.  63  IBLA  206  (Apr.  9,  1982) 

E.  Del  6 Associates.  65  IBLA  170  (June  29,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  5 1744  (1976),  and  43  CFR  3833.1  and 

3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
ow  ner . 

Estoppel  of  the  Government,  especially  where  pub- 
lic lands  are  concerned,  is  a remedy  applicable  only  to 
extraordinary  circumstances.  A sine  qua  n&n  of  estop- 
pel of  the  Government  is  affirmative  misconduct  by  an 
authorized  agent  or  officer  that  results  in  a misrepre- 
sentation of  fact  upon  which  there  is  detrimental 
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reliance.  BLB's  apparently  innocent  silence  at  the 
time  aining  claim  documents  were  filed  does  net  estop 
the  Government  from  later  declaring  aining  claims 
invalid  for  failure  to  filfe  other  required  documents. 

There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Bherc  ELB 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  bis  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  shew- 
ing incontrcvertibly  that  BLR  received  the  documents. 

D.  F.  Colson.  63  IBLA  221  (Apr.  15,  1982) 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  U.S.C.  « 1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Eureau  of  Land  Banageaent  cffice 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonaent  of  the  aining  claia  by  the 
owner. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  « 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  cf  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  cr 
excuse  ncncoapliance  with  the  statute,  or  to  afford 
claimants  any  relief  froa  the  statutory  consequences. 

Francis  Skaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement  Act  cf  1976,  43  U.S.C.  9 1744  (1976),  the  owner 
of  an  unpatented  aining  claia  located  after  Cct.  21, 
1976,  must  file  a notice  of  intention  to  hold  the 
mining  claim  or  evidence  of  perforaance  of  annual 
assessment  work  on  the  claia  prior  to  Dec.  31  cf  each 
year  following  the  calendar  year  in  which  the  claim  was 
located.  There  is  nc  provision  for  waiver  cf  this  man- 
datory requirement,  and  where  evidence  cf  assessment 
work  is  not  filed  timely  because  of  a snowstorm,  the 
consequence  must  be  borne  by  the  claimant. 

For  mining  claias  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must  be 
recorded  with  the  proper  office  of  ELB  within  9C  days 
after  the  date  of  locaticn.  43  CFB  3833.4  states  that 
failure  to  submit  the  required  instruments  within  the 
specified  time  limits  is  conclusively  considered  aban- 
donment cf  the  the  claim  and  it  shall  be  void.  The 
conclusive  presumption  of  abandonment  which  attends  the 
failure  to  file  an  instrument  required  by  43  U.S.C 
4 1744  (1976)  is  imposed  by  the  statute  itself. 

A matter  of  law,  it  is  self-operative  and  does  not 
depend  upon  any  act  or  decision  of  an  administrative 
official.  In  enacting  the  statute.  Congress  did  net 
invest  the  Secretary  with  authority  to  waive  cr  excuse 
nonccapliance  with  the  statute,  or  to  afford  claimants 
any  relief  from  the  statutory  consequences. 

George  Whitehead.  64  IEL A 111  (Bay  17,  1982) 
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The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  « 1744  (1976),  and  43  CFH  3833.1  and 
3833.2  in  the  proper  Bureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner. 

A notice  of  intention  to  hold  which  does  not  com- 
ply with  the  form  requirements  of  43  CFR  3833.2-3  to 
the  extent  that  the  regulatory  requirements  regarding 
content  go  beyond  the  requirements  of  the  statute,  will 
not  automatically  result  in  a claim  being  declared  aban- 
doned and  void.  However,  where  the  notice  does  not 
include  a copy  of  a notice  of  intention  to  hold  filed 
in  the  local  recording  office,  as  required  by  the 
statute,  a claim  is  properly  declared  abandoned  and 
void. 

Great  Best  Land  S Mining  Corn..  64  IBLA  114  (May  19, 
1982) 


It  is  error  for  the  Bureau  of  Land  Management  to 
declare  unpatented  mining  claims  abandoned  and  void  for 
failure  to  submit  an  affidavit  of  assessment  work  after 
having  sent  the  claimant  a notice  that  the  affidavit 
has  been  received. 

Vern  8.  Simmons,  Jr. . 64  IBLA  139  (Bay  24,  1982) 


Under  43  O.S.C.  « 1744(a)  (1976)  and  43  CFH  3833.2, 

the  owner  of  an  unpatented  mining  claim  must  file  for 
record  before  Dec.  31  of  each  calendar  year,  in  the 
office  of  local  jurisdiction  where  the  location  notice 
of  the  claim  is  recorded,  evidence  of  assessment  work 
performed  on  the  claim  or  a notice  of  intention  to  hold 
the  claim,  and  must  also  file  in  the  proper  Bureau  of 
Land  Management  office  a copy  of  the  instrument  filed 
in  the  local  jurisdiction.  Failure  to  make  both  fil- 
ings of  the  sane  instrument  is  deemed  to  be  an  abandon- 
ment of  the  claim. 

Elkins  Beal  Bstate.  64  IBLA  141  (Hay  24,  1982) 

Donald  Klein.  Hozelle  K).ej.q,  66  IBLA  212  (Aug.  16,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  But  the  presumption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rule.  Where  BLM 
has  declared  appellant's  mining  claims  abandoned  and 
void  for  failure  to  record  labor  affidavits  timely,  and 
appellant  adduces  evidence  in  support  of  bis  contention 
that  the  documents  were  in  fact  timely  filed,  prepon- 
derance of  the  evidence  decides  the  case.  Appellant  in 
this  case  has  not  carried  his  burden  of  proof  by  shov- 
ing incontrovertibly  that  BLM  received  the  documents. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  % 1744  (1976)  is  imposed  by  the  statute 
itself.  A natter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  nonconpliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 
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The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  O.S.C.  « 1744  (1976),  and  43  CFB  3833.1  in 
the  proper  ELM  office  within  the  tine  period  prescribed 
by  statute  ccnstitutes  an  atandonsent  of  the  mining 
claim  by  the  owner.  Begulation  43  CFB  3833.1-2(d) 
requires  each  lccaticn  nctice  filed  for  reccrdaticn  tc 
be  accompanied  by  a service  fee  of  $5.  This  is  a manda- 
tory requirement,  so  there  is  no  recordation  cf  a mining 
claim  where  the  check  tendered  as  payment  of  the  service 
fee  is  never  honored  by  the  drawer's  bank.  Therefore, 
when  the  lccaticn  notices  are  filed  with  BLM  Cct.  22, 
1979,  but  the  service  fee  is  not  paid  with  a negotiable 
check  until  June  3,  1980,  the  recordation  date  cf  the 
claims  is  June  3,  1980.  For  claims  located  prior  tc 
Cct.  21,  1976,  where  the  effective  date  of  reccrdaticn 
of  the  location  notices  with  ELM  is  June  3,  1980, 
sec.  314  of  FLPMA  compels  the  conclusive  determination 
that  the  claims  are  abandoned. 

Ca-ien  Minerals.  64  IBLA  261  (June  2,  1982) 


There  is  an  established  legal  presumption,  which 
is  rebuttable,  that  official  acts  of  public  officers 
are  regular.  Cn  the  other  hand,  there  is  the  pre- 
sumption that  sail  properly  addressed  and  with  adequate 
postage  affixed  and  deposited  in  an  appropriate  recep- 
tacle, is  duly  delivered.  Rhen  these  two  presumptions 
cone  into  conflict  and  ELM  states  that  it  did  net 
receive  the  instrument,  the  burden  is  on  tbe  one 
asserting  that  it  was  received  to  show  that  it  was,  in 
fact,  received  timely  by  ELM.  Appellant  in  this  case 
has  not  carried  the  burden  of  proof  by  showing  that  ELS 
received  the  documents. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  O.S.C.  t 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cx 
excuse  ncnccmpliance  with  the  statute,  or  to  affexd 
claimants  any  relief  from  the  statutory  consequences. 

Betty  Smith.  64  IBLA  395  (June  17,  1982) 

Otab  Calcium  Co.,  Inc..  64  IBLA  402  (June  17,  1982) 

Harold  L.  Bichaelson.  65  IBLA  6 (June  17,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  « 1744  (1976),  tbe  cwner 
of  a mining  claim  located  after  Cct.  21,  1976,  must 
file  a copy  cf  the  recorded  notice  of  location  within 
90  days  after  tbe  date  of  location,  and  a notice  cf 
intention  to  bold  tbe  claim  or  evidence  of  tbe  perfor- 
mance of  annual  assessment  work  on  tbe  claim  pricr  tc 
Dec.  31  of  each  year  after  the  calendar  year  cf  the 
location.  This  requirement  is  mandatory  and  failure  to 
comply  is  deemed  conclusively  to  constitute  an  abandon- 
ment of  the  claim  by  the  owner  and  renders  tbe  claim 
void.  Thus,  a mining  claim  located  in  Dec.  1979 
for  which  neither  a notice  of  intention  to  bold  or  evi- 
dence of  assessment  work  was  recorded  before  Dec.  31, 
1980,  both  in  the  county  where  the  location  notice  is 
recorded  and  in  the  proper  BLM  office,  is  properly 
declared  abandoned  and  void. 

Kenneth  l.  Hilbur.  65  IBLA  4 (June  17,  1982) 


Stanley  Sims.  64  IBLA  257  (June  2,  1982) 
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The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required  by 
43  U.S.C.  ft  1744  (1976),  within  the  prescribed  time 
period  is  imposed  by  the  statute  itself.  A matter  of 
law,  the  conclusive  presumption  is  self-operative  and 
does  not  depend  upon  any  act  or  decision  of  an  adminis- 
trative official.  In  enacting  the  statute.  Congress 
did  not  invest  the  Secretary  with  authority  to  waive 
or  excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

C.  Douglas  Lee.  65  IBLA  41  (June  22,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFR  3833.2-1 
in  the  proper  BLM  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  an  abandonment 
of  the  mining  claim  by  the  owner.  The  conclusive  pre- 
sumption of  abandonment  which  attends  the  failure  to 
file  an  instrument  required  by  43  U.S.C.  ft  1744  (1976) 
is  imposed  by  the  statute  itself.  A matter  of  law,  it 
is  self-operative  and  does  not  depend  upon  any  act  or 
decision  of  an  administrative  official.  In  enacting 
the  statute.  Congress  did  not  invest  the  Secretary  with 
authority  to  waive  or  excuse  noncompliance  with  the 
statute,  or  to  afford  claimants  any  relief  from  the 
statutory  consequences. 

Boqer  Stanley.  65  IBLA  69  (June  23,  1982) 

Gladys  M.  Cramer.  65  IBLA  120  (June  25,  1982) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular. 

Where  BLM  states  that  it  did  not  receive  certain 
instruments,  it  is  the  responsibility  of  the  appellant 
to  show  that  they  were,  in  fact,  received. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  § 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  ox  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Howard  E.  Thompson.  65  IBLA  79  (June  23,  1982) 


There  is  a legal  presumption,  which  is  rebut- 
table, that  official  acts  of  public  officers  are 
regular.  On  the  other  hand,  there  is  a presumption 
that  mail  properly  addressed  and  with  adequate  postage 
affixed,  and  deposited  in  an  appropriate  receptacle,  is 
duly  delivered.  when  these  two  presumptions  come  into 
conflict  and  BLM  states  that  it  did  not  receive  the 
instrument,  the  burden  is  on  the  one  asserting  that  it 
was  delivered  to  show  that  it  was,  in  fact,  timely 
received  by  BLM.  Appellant  in  this  case  has  not 
carried  his  burden  of  proof  by  showing  that  BLM 
received  the  documents. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 
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Under  43  U.S.C.  ft  1744  (1976),  and  43  CFB  3833.1-2 
and  3833.4,  where  the  owner  of  an  unpatented  airing 
claim  located  prior  to  Cct.  21,  1976,  failed  tc  file  a 
copy  of  the  official  record  of  the  location  notice  with 
the  Bureau  cf  Land  Management,  on  or  before  Oct.  22, 
1979,  the  claim  must  be  considered  to  be  abandoned  by 
the  owner,  and  it  is  void. 

Kivaljna  Biver  Mining  Ass»n.  65  IBLA  164  (June  29,  1982) 


V 

The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  ft  1744  (1976),  and  43  CFB  3833.1  and 
3833.2  in  the  proper  Eureau  of  Land  Management  office 
within  the  time  periods  prescribed  therein  conclusively 
constitutes  an  abandonment  of  the  mining  claim  by  the 
owner . 

The  failure  to  file  such  instruments  as  are 
required  by  43  CFB  3833.1  and  to  pay  the  requisite  ser- 
vice fee  within  the  time  periods  prescribed  therein, 
must  be  deewed  conclusively  to  constitute  an  abandon- 
ment of  the  wining  claim,  and  it  is  properly  declared 
void. 

William  Scott  Olsen.  65  IBLA  274  (July  12,  19e2) 


There  is  a legal  presumption,  which  is  rebuttable, 
that  official  acts  cf  public  officers  are  regular.  On 
the  other  hand,  there  is  a presumption  that  nail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered. When  these  two  presumptions  come  into  conflict 
and  BLR  states  it  did  not  receive  the  instrument,  the 
burden  is  on  the  one  asserting  that  it  was  received  to 
show  that  it  was,  in  fact,  timely  received  by  BLM. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  ft  1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  uaiwe  cr 
excuse  ncncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Fawn  Bonn.  65  IBLA  277  (July  12,  1982) 

Manuel  8.  Hernandez,-  65  IBLA  281  (July  12,  1982) 

William  B.  Gaechter  et  al..  86  IELA  230  (Aug.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  cf  1976,  43  U.S.C.  « 1744  (1976),  the  owner 
of  a mining  claim  located  after  Oct.  21,  1976,  must 
file  a notice  of  intention  to  hold  or  evidence  cf  per- 
formance of  annual  assessment  work  on  the  claim  prior 
to  Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  claim  was  located.  This  requirement  is  man- 
datory, and  failure  to  comply  is  deemed  conclusively  to 
constitute  an  abandcaent  of  the  claim  and  renders  the 
claim  void.  The  recordation  requirement  of  sec.  314(a) 
of  the  Federal  Land  Policy  and  Management  Act  of  1976, 
that  evidence  cf  assessment  work  or  notice  of  intention 
to  hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  the  BLM  is  mandatory,  not  discretionary. 

where  the  claimant  inadvertently  omits  the  name 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  county  and  with  BLM,  the  omitted  claims 
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■ust  be  deeaed  conclusively  to  be  abandoned  under  prc- 
visions  of  sec.  314,  Federal  Land  Policy  and  Management 
Act  Of  1976,  43  O.S.C.  i 1744  (19765. 

The  conclusive  presuaption  of  abandonaent  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  * 1744  (1976)  is  iaposed  by  the  statute 
itself.  A aatter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  adainistra- 
tive  official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncoapliance  with  the  statute,  or  to  afford 
claiaants  any  relief  fron  the  statutory  consequences. 

Peter  Laczay.  65  IBLA  291  (July  13,  1982) 


Nhere  a aining  claia  was  located  in  Sept.  1977, 
the  owner  was  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  $ 1744 
(1976),  to  file  on  or  before  Dec.  30,  1978,  a notice  of 
intention  to  hold  the  claia  or  evidence  of  assessaent 
work  perforaed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Nanageaent.  Failure  to 
file  the  required  instruaents  within  the  prescribed 
tine  is  conclusively  deeaed  to  constitute  abandonaent 
of  the  claia. 

With  respect  to  unpatented  aining  clains  located 
after  Oct.  21,  1976,  the  fact  that  the  requireaent  for 
perforaing  assessment  work  under  the  aining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  of  filing 
either  notice  of  intention  to  hold  the  claia  or  evi- 
dence of  assessaent  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  with  the  proper  BLN  office,  prior  to 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claia  was  located,  as  required  by  sec.  314 
of  the  Federal  Land  Policy  and  Nanageaent  Act  of  1976, 
43  U.S.C.  6 1744  (1976). 

Herschel  KnatP.  65  IBLA  314  (July  14,  1982) 


Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  of  Governaent,  is  without  jurisdiction 
to  consider  whether  the  aining  claims  recordation  pro- 
visions of  the  Federal  Land  Policy  and  Nanageaent  Act 
of  1976  are  constitutional. 

Olive  N.  Stirland.  65  IBLA  363  (July  20,  1982) 


Nhere  aining  clains  are  located  in  1977,  the 
owners  were  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Nanageaent  Act  of  1976,  43  U.S.C.  * 1744 
(1976),  to  file  a notice  of  intention  to  hold  the 
clains  or  evidence  of  assessaent  work  perforaed  duriDg 
1978,  both  in  the  county  where  the  location  notices 
were  of  record  and  in  the  proper  office  of  the  Bureau 
of  Land  Nanageaent.  Failure  to  file  the  required 
instruaents  is  conclusively  deeaed  to  constitute  an 
abandonaent  of  the  claias. 

Harvey  A.  Wolcott  qt  al..  65  IBLA  369  (July  20,  1982) 
Blaine  Marianne  HcLevie.  67  IBLA  220  (Sept.  23,  1982) 


There  is  a legal  presuaption,  which  is  rebuttable, 
that  official  acts  of  public  officers  are  regular.  On 
the  other  hand,  there  is  a presuaption  that  aail  prop- 
erly addressed  and  with  adequate  postage  affixed  and 
deposited  in  an  appropriate  receptacle,  is  duly  deliv- 
ered. When  these  two  presuaptions  cooe  into  conflict 
and  BLN  states  it  did  not  receive  the  instrument,  the 
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burden  is  on  the  one  asserting  that  it  was  received  tc 
show  that  it  was,  in  fact,  tiaely  received  by  BLN. 

Victor  Heosted.  66  IBLA  31  (July  23,  1982) 


Nhere  a aining  claia  was  located  in  Ncv.  198C, 
the  owner  was  required  by  sec.  314  cf  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976,  43  U.S.C.  | 1744 
(1976),  to  file  on  or  before  Dec.  30,  1981,  a notice  cf 
intention  tc  hold  the  claia  or  evidence  of  assessment 
work  perforaed  during  1981,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Bureau  of  Land  Nanageaent.  Failure  tc 
file  the  required  instruaents  within  the  prescribed 
tine  is  conclusively  deeaed  to  constitute  an  abandcn- 
aent  cf  the  claia. 

With  respect  to  unpatented  aining  claias  located 
after  Oct.  21,  1976,  the  fact  that  the  requireaent  for 
perforaing  assessaent  work  under  the  aining  law  has 
not  yet  accrued  does  not  obviate  the  necessity  cf 
filing  either  a notice  of  intention  to  bold  the  claia 
or  evidence  cf  assessaent  work  in  both  the  local 
recording  office  where  the  notice  of  location  is 
recorded,  and  in  the  proper  BLN  office,  prior  tc 
Dec.  31  of  the  year  following  the  calendar  year  in 
which  the  claia  was  located,  as  required  by  sec.  314 
cf  the  Federal  Land  Policy  and  Nanageaent  Act  cf  1976, 
43  U.S.C.  « 1744  (1976) . 

Evelyn  L.  Parent.  George  V.  Hall . 66  IBIA  147  (Aug.  1C, 
1902) 


Pursuant  to  43  CFB  3833.1-1  and  36  CF 8 9.5(a),  an 
unpatented  siting  claia  in  any  national  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  net 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Fedgrjl  Beqpster  notice  (41  FB  46357  (Cct.  20, 
1976)),  or  36  CFB  9.5  is,  pursuant  to  16  U.S.C.  « 1907 
(1976),  conclusively  presuaed  to  be  abandoned  and 
void. 

George  l . Hooker  et  al..  66  IBLA  168  (Aug.  12,  1962) 


The  failure  to  file  such  instruaents  as  are 
required  by  43  CFB  3833.1  and  to  pay  the  requisite 
service  fee  within  the  tine  periods  prescribed  therein 
aust  be  deeaed  conclusively  to  constitute  an  abandcE- 
aent  cf  the  aining  claia,  and  it  is  properly  declared 
void. 

Eugene  J.  Curless.  67  IEL A 135  (Sept.  16,  1982) 

Glen  W.  Taylor.  67  IELA  393  (Oct.  8,  1982) 


Where  a aining  claia  was  located  in  Cct.  1977,  the 
owner  was  required  by  sec.  314  cf  the  Federal  land 
Policy  and  Banageaent  Act  of  1976,  43  U.S.C.  t 1744 
(1976),  to  file  on  or  before  Lee.  30,  1978,  a notice  cf 
intention  to  hold  the  claia  or  evidence  cl  assesssect 
work  perforaed  during  1978,  both  in  the  county  where 
the  location  notice  is  of  record  and  in  the  preper 
office  of  the  Bureau  cf  Land  Nanageaent.  Failure  tc 
file  the  required  instruaents  within  the  prescribed 
tioe  is  conclusively  deeaed  to  constitute  an  abanden- 
aent  of  the  claia. 

With  respect  tc  unpatented  aining  claims  located 
after  Oct.  21,  1976,  the  fact  that  the  requireaent  for 
perforaing  assessaent  work  under  the  aining  law  has  not 
yet  accrued  does  not  obviate  the  necessity  cf  filing 
either  a notice  cf  intention  to  hold  the  claia  cr  evi- 
dence of  assessment  work  with  the  local  recording 
office  where  the  notice  of  location  is  recorded,  and  a 
copy  thereof  in  the  preper  BLN  office,  prior  tc  Lee.  31 
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of  the  year  following  the  calendar  year  in  which  the 
claim  was  located,  as  required  by  sec.  314  of  the 
Federal  Land  Policy  and  Hanagenent  Act  of  1976, 

43  D.S.C.  $ 1744  (1976). 

Roger  Ferguson.  Sybil  R.  Ferguson.  67  IBLA  284 
(Sept.  29,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  as  it  relates  to  claims  located  on  or 
before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Management  of  a copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a notice  of  intention  to  hold  the  lining  claims, 
an  affidavit  of  assessment  work  performed  thereon,  or  a 
detailed  report  relating  thereto,  as  provided  by 
30  O.S.C.  § 28-1  (1976)  , all  to  be  filed  on  or  before 
Oct.  22,  1979.  Bach  required  document  must  also  be 
timely  filed  or  recorded  with  the  proper  local  or  state 
office  having  the  responsibility  under  state  law  for 
recording  location  notices.  Failure  to  comply  with 
these  requirements  gives  rise  to  a conclusive  presump- 
tion of  abandonment  of  the  claims. 

Blanche  W.  Peterson.  67  IBLA  388  (Oct.  8,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  § 1744  (1976),  and  43  CFR  3833.2  in 
the  proper  BLM  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  of 
the  mining  claim  by  the  owner. 

S.  F.  Cook.  68  IBLA  176  (Nov.  5,  1982) 

F.  A.  Stacy.  68  IBLA  248  (Nov.  16,  1982) 


Where  a mining  claim  was  located  in  Dec.  1979, 
and  evidence  of  assessment  work  or  a proper  notice  of 
intention  to  hold  the  claim  was  not  filed  both  in  the 
office  where  the  claim  is  recorded  and  in  the  proper 
office  of  BLM  on  or  before  Dec.  30,  1980,  the  claim 
is  properly  declared  abandoned  and  void  pursuant  to 
43  U.S.C.  1744  (c)  (1976)  . 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  $ 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  tc  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

R ig by_ You ng , 68  IBLA  397  (Nov.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  a mining  claim  located  before  Oct.  21,  1976,  must 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  on  the  claim  with 
the  proper  office  of  the  Bureau  of  Land  Management  on 
or  before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  to  constitute 
an  abandonment  of  the  claim  and  renders  the  claim  void. 
The  recordation  requirement  of  sec.  314  (a)  of  the 
Federal  Land  Policy  and  Management  Act  of  1976,  that 
evidence  of  assessment  work  or  notice  of  intention  to 
hold  mining  claims  be  filed  both  in  the  office  where 
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the  notice  cf  location  is  recorded  and  in  the  proper 
office  of  BLB  is  mandatory,  not  discretionary. 

Bhere  a claimant  inadvertently  omits  the  name  cf 
several  mining  claiis  from  his  affidavit  of  annual 
assessment  werk  or  notice  of  intention  to  bold  the 
clains,  which  otherwise  was  properly  recorded  beth  in 
the  county  and  with  BLM,  the  omitted  clains  lust  be 
deemed  conclusively  to  be  abandoned  under  provisions  cf 
sec.  314  of  the  Federal  Land  Policy  and  Banagenent  Act 
of  1976,  43  U.S.C.  « 1744  (1976). 

The  conclusive  presumption  of  abandonnent  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  « 1744  (1976)  is  imposed  by  the  statute 
itself.  A natter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  adainistra- 
tive  official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  ncncompliance  with  the  statute,  or  tc  afford 
clainants  any  relief  fron  the  statutory  consequences. 

Richard  E.  Beves.  69  IBLA  44  (Bov.  29,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  « 1744  (1976),  and 
43  CFR  3833.1-2  (b) , the  owner  of  an  unpatented  lining 
claim,  millsite  or  tunnel  site  located  after  Cct.  21, 
1976,  on  Federal  land  shall  file  witfrin  9Q  davs  after 
the  date  of  Iccaticn  of  that  claim  in  the  proper 
Bureau  of  Land  Management  office  a copy  of  the  official 
record  of  the  notice  or  certificate  cf  location  of  the 
claim  or  site. 

The  failure  tc  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  4 1744  (1976),  in  the  proper  Bureau 
of  Land  Management  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonnent  cf 
the  mining  claim  by  the  owner. 

B.  Rigby  Young.  69  I EL A 88  (Bov.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agenent  Act  cf  1976,  43  O.S.C.  6 1744  (1976),  the  owner 
of  a mining  claim  located  before  Oct.  21,  1976,  must 
file  a notice  of  intention  to  hold  or  evidence  cf  per- 
formance of  annual  assessment  work  on  the  claim  with 
the  proper  office  of  the  Eureau  of  Land  Management  cn 
or  before  Cct.  22,  1979,  and  prior  to  Dec.  31  of  each 
year  thereafter.  This  requirement  is  mandatory,  and 
failure  to  comply  is  deemed  conclusively  tc  constitute 
an  abandonment  of  the  claim  and  renders  the  claim  void. 
The  recordation  requirement  of  sec.  314(a)  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976,  that 
evidence  of  assessment  work  or  notice  of  intention  tc 
hold  mining  claims  be  filed  both  in  the  office  where 
the  notice  of  location  is  recorded  and  in  the  proper 
office  of  BLM  is  mandatory,  not  discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrusent  required 
by  43  U.S.C.  « 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  ncncompliance  with  the  statute,  or  tc  afford 
claimants  any  relief  from  the  statutory  consequences. 

Asbestos  Hipes.  Inc..  69  IBLA  100  (Nov.  30,  1982) 
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Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  4 1744  (1976) , the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  cn  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLH  is  mandatory,  not 
discretionary. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  or 
excuse  noncompliance  with  the  statute,  or  to  afford 
claimants  any  relief  from  the  statutory  consequences. 

Brent  K.  Iounq.  69  IBLA  131  (Dec.  8,  1982) 


Under  43  CFR  4.450-1,  a private  contest  may  be 
brought  to  have  a claim  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLH.  Because  compliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  * 1744  (1976),  can  only  be 
resolved  by  the  records  of  BLH,  no  private  contest  may 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  his  relocation  of 
a claim  following  a rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  • 1744  (1976) . 

Sold  Depository  6 Loan  Co.,  Inc,  v.  Mary  Brock  et  al. , 
69  IBLA  194  (Dec.  15,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  the 
owner  of  a mining  claim  located  after  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence 
of  performance  of  annual  assessment  work  on  the  claim 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claim  was  located.  This  requirement 
is  mandatory,  and  failure  to  comply  is  deemed  conclu- 
sively to  constitute  an  abandonment  of  the  claim  and 
renders  the  claim  void.  The  recordation  requirement 
of  sec.  314(a)  of  the  Federal  Land  Policy  and  Manage- 
ment Act  of  1976  that  evidence  of  assessment  work  or 
notice  of  intention  to  hold  mining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  is  recorded 
and  in  the  proper  office  of  BLH  is  mandatory,  not 
discretionary. 

Hhere  the  claimant  inadvertently  omits  the  names 
of  several  mining  claims  from  his  affidavit  of  annual 
assessment  work,  which  otherwise  was  properly  recorded 
both  in  the  .county  and  with  BLH,  the  omitted  claims 
must  be  deemed  conclusively  to  be  abandoned  under  pro- 
visions of  sec.  314,  Federal  Land  Policy  and  Management 
Act  Of  1976,  43  U.S.C.  * 1744  (1976). 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  does 
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not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  noncompliance  with  the  statute,  or  tc  affcrd 
claimants  any  relief  from  the  statutory  consequences. 

Blonder  Gold  S Silver  Mining  Co..  69  IELA  247  (tec.  2C, 
19827 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Management  Act 
Of  1976,  43  U.S.C.  4 1744  (1976).  and  43  CFB  3833.1 
and  3833.2  in  the  proper  BLH  office  within  the  time 
periods  prescribed  by  statute  consitutes  an  abandonment 
of  the  aining  claim  by  the  owner.  Begulaticn  43  CFB 
3833.1-2  (d)  requires  each  location  notice  filed  for 
recordation  to  be  accompanied  by  a service  fee  cf  15. 
This  is  a mandatory  requirement,  so  there  is  no  recor- 
dation of  a mining  claim  where  the  check  tendered  as 
payment  of  the  service  fee  is  never  honored  by  the 
drawer's  bank.  Therefore,  when  the  location  notices 
are  filed  with  ELM  May  14,  1979,  tut  the  service  fee  is 
not  paid  with  a negotiable  check  until  Lee.  20,  1979, 
the  recordation  date  of  the  claims  is  Dec.  20,  1979. 

For  claims  located  prior  to  Oct.  21,  1976,  where  the 
effective  date  of  recordation  of  the  location  notices 
with  BLH  is  Dec.  20,  1979,  sec.  314  of  ILPBA  compels 
the  conclusive  determination  that  the  claims  are 
abandoned. 

The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  noncompliance  with  the  statute,  or  tc  afford 
claimants  any  relief  from  the  statutory  consequences. 

Midas  international,  log,,  69  iela  251  (Dec.  21.  1982) 


The  conclusive  presumption  of  abandonment  which 
attends  the  failure  to  file  an  instrument  required 
by  43  U.S.C.  4 1744  (1976)  is  imposed  by  the  statute 
itself.  A matter  of  law,  it  is  self-operative  and  dees 
not  depend  upon  any  act  or  decision  of  an  administra- 
tive official.  In  enacting  the  statute.  Congress  did 
not  invest  the  Secretary  with  authority  to  waive  cr 
excuse  ncnccipliance  with  the  statute,  or  to  affcrd 
claimants  any  relief  from  the  statutory  consequences. 

A presumption  of  regularity  supports  the  official 
acts  of  public  officers  and,  absent  clear  evidence  tc 
the  contrary,  it  will  be  presumed  that  they  have  prop- 
erly discharged  their  official  duties.  Therefore, 
appellant's  bare  assertion  that  proof  of  laboz  was 
timely  filed  is  insufficient  to  rebut  the  presumption. 

L.  1.  Andersen.  69  IBLA  304  (Dec.  23,  1982) 


ASSESSMENT  NOBK 

Sec.  314(a)  of  the  Federal  Land  Folicy  and  Manage- 
ment Act  of  1976,  43  U.S.C.  4 1744(a)  (1976),  requires 

owners  of  unpatented  mining  claims  located  cn  or  before 
Get.  21,  1976,  to  file  evidence  of  assessment  work  cr 
notice  of  intention  to  hold  such  claims  with  ELR  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a aining  claim  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.  The  requirement  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLH  of  such  evidence  or  notice  of  intention, 
ihere  the  statutory  filing  requirements  have  been  met, 
the  failure  of  such  an  owner  to  file  such  documents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
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certificate  with  BLM  in  1977,  as  required  by  regulation 
at  93  CFR  3833.2-1  (a),  is  properly  treated  as  a curable 
deficiency.  Where  the  claimant  has  submitted  this  evi- 
dence on  appeal,  he  has  cured  this  deficiency. 

Ned  V.  Scott,  Jr..  61  IBLA  109  {Jan.  4,  1982) 


Where  the  owner  of  an  unpatented  mining  claim  lo- 
cated prior  to  Oct.  21,  1976,  fails  to  file  an  affidavit 
of  assessment  work  or  notice  of  intention  to  hold  the 
claim  on  or  before  Oct.  22,  1979,  the  claim  is  properly 
deemed  abandoned  and  void. 

The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  However,  where  appellant  fails  to  present 
evidence  to  establish  that  proof  of  annual  assessment 
uork  was  filed  with  the  Bureau  of  Land  Management,  then 
it  is  presumed  that  the  officials  properly  discharged 
their  duties. 

Herman  Piltz,  61  IBLA  113  (Jan.  6,  1982) 


MINING  CLAIES — Continued 
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The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  $ 1744(a)  (1976),  that  evidence  of  assessment 

uork  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Management  is  mandatory,  net  discre- 
tionary. Filing  of  evidence  of  assessment  work  only  in 
the  county  recording  office  does  not  constitute  com- 
pliance either  with  the  recordation  requirements  of  the 
Federal  Land  Policy  and  Management  Act  of  1976  or  those 
in  43  CFR  3833.2-1. 

Jim  H.  Kconce.  62  I EL A 9 (Feb.  23,  1982) 

Floren  Klopf enstein.  62  IBLA  238  (Bar.  11,  1982) 

Calaho  flininq  Co..  63  IBLA  5 (Bar.  25,  1982) 

Lawrence  Paul.  63  1ELA  275  (Apr.  19,  1982) 

Gregory  N.  Harrington.  64  IBLA  331  (June  10,  1982) 
Vernon  J,  Kell , 66  IELA  171  (Aug.  12,  1982) 

Carlyle  A.  Erough.  68  IELA  318  (Bov.  19,  1982) 


If  the  owner  of  a mining  claim  located  on  or 
before  Oct.  21,  1976,  recorded  his  claim  with  BLM  in 
1977,  he  was  required  under  43  CFS  3833.2-1  (a)  to  file 
a copy  of  evidence  of  annual  assessment  work  or  a 
notice  of  intention  to  hold  the  claim  on  or  before 
Dec.  30,  1978.  Because  this  particular  filing  is  not 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  a 
decision  declaring  such  a claim  abandoned  and  void  for 
failure  to  file  the  required  document  will  be  reversed 
where  the  owner  of  the  claim  complied  with  the  statu- 
tory filing  requirements  and  subsequently  filed  the 
document  required  by  the  regulation. 

B.  Verne  Kigfat,  Eva  B.  Right  (On  Reconsideration) , 

61~ IBLA  216  (Jan.  28,  1982) 


While  res  judicata  and  collateral  estoppel  may  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  employed  where  the  effect 
would  be  to  impair  the  correctness  and  consistency  of 
the  Board’s  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy,  where  the  Board  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a BLM  decision  for  invalidating  appellants’ 
mining  claims  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants’  claims  from  a subsequent  BLM 
decision  of  invalidity  grounded  on  a correct  statement 
of  appellants’  violation  of  the  recording  laws. 

Nellie  McLaughlin.  General  Electric  Co. . 61  IBLA  347 
(Feb.  11,  1982) 


A mining  claimant  appealing  a BLM  decision 
declaring  his  claims  abandoned  and  void  for  failure  to 
file  annual  proof  of  assessment  work  has  the  burden  of 
showing  that  he  had  actually  filed  with  BLM  for  the 
year  in  question.  That  burden  of  proof  is  increased  by 
the  established  legal  presumption  that  official  acts  of 
public  officers  are  regular.  If  the  burden  cf  proof  is 
not  carried,  the  presumptions  of  FLPMA  remain  operative. 

Ronald  R.  Atkins.  61  IBLA  364  (Feb.  16,  1982) 


The  recordation  requirement  of  see.  314  (a)  cf 
the  Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  $ 1744(a)  (1976),  that  evidence  cf  assessment 

work  or  notice  of  intention  to  hold  mining  claims  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claim  is  recorded  and  in  the  proper  office  cf 
the  Bureau  of  Land  Management  is  mandatory,  net  discre- 
tionary. Filing  of  a notice  of  intention  to  held  min- 
ing claims  only  with  ELM  does  not  constitute  compliance 
either  with  the  recordation  requirements  of  the  Act  or 
those  in  43  CFR  3833.2-3. 

Bugene  For.  62  IBLA  232  (Bar.  11,  1982) 


The  Federal  Land  Policy  and  Management  Act  Of  1976 
requires  that  for  each  mining  claim  located  prior  tc 
Oct.  21,  1976,  the  initial  filing  of  evidence  of  assess- 
ment work  or  notice  of  intention  to  bold  the  claim  must 
be  made  with  both  the  ELM  and  the  local  office  cf  the 
state  where  the  notices  of  location  were  filed  within 
3 years  of  the  enactment  of  FLPBA. 

Bartin  Slisco  et  al..  62  IBLA  260  (Bar.  15,  1982) 


The  filing  of  evidence  of  annual  assessment  werk 
in  a county  recording  office  does  not  constitute  com- 
pliance with  the  recordation  requirements  of  43  CFB 
3833.2-1. 

Douglas  B.  Overman.  62  IBLA  397  (Bar.  25,  1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  to  the 
contrary.  Bowever,  an  affidavit  that  evidence  cf 
assessment  work  was  timely  filed  with  the  proper  ELM 
office  must  ordinarily  be  corroborated  by  other  evi- 
dence to  establish  filing  where  there  is  no  evidence 
of  receipt  of  the  documents  in  the  file. 


George  fauver.  62  IBLA  399  (Bar.  25,  1982) 


127 


ASSESSHEHT  BOHK-- -Continued 

There  is  a rebuttable  presumption  that  8LH  acts 
regularly  with  respect  to  allegedly  filed  lining  clain 
documents.  That  presumption  can  be  overcone  only  by  a 
shoeing  of  substantial  evidence  tending  to  disprove  the 
regularity  of  BLH's  action  in  the  particular  instance 
in  question;  upon  such  a showing,  the  Board  decides  the 
case  without  further  reference  to  the  presuaption  and 
by  preponderance  of  the  evidence.  Bailing  a dccuaent 
is  not  evidence  that  BLR  ever  received  it,  and  does  not 
satisfy  the  recording  requirement  nor  rebut  the  pre- 
suaption of  regularity. 

Bobert  L.  Bace  eft  al..  63  IBLA  1 {Bar.  25,  1982} 


Proof  of  labor  or  notice  of  intention  to  hold 
a aiming  clain  aust  be  filed  with  BLB  each  calendar 
year,  on  or  after  Jan.  1 and  on  or  before  Bee.  30. 

The  requisite  filing  of  either  of  those  docuaents  for 
calendar  year  1980  was  not  accomplished  by  appellant's 
filing  a labor  affidavit  in  Oct.  1979  for  the  1980 
assessment  year,  and  the  BLB  decision  declaring  the 
affected  aining  clains  abandoned  and  void  aust  be 
affirmed.  The  failure  to  file  tiaely  those  docuaents 
is  not  curable  after  the  filing  deadline. 

Erickson  Placers.  Inc..  63  IBLA  60  {Bar.  30,  1982) 


The  recordation  requirement  of  sec.  314(a)  of 
the  Federal  Land  Policy  and  Banageaent  Act  of  1976, 

43  0.S.C.  § 1744  {a)  <1976),  that  evidence  of  assessaent 

work  or  notice  of  intention  to  hold  aining  clains  be 
filed  both  in  the  office  where  the  notice  of  location 
of  the  claia  is  recorded  and  in  the  proper  office  of 
the  Bureau  of  Land  Banageaent  is  mandatory,  not  discre- 
tionary. 

Lynn  Day.  63  IBLA  70  (Bar.  30,  1982) 


Sec.  314  (a)  of  the  Federal  Land  Policy  and  Hanage- 
aent  Act  of  1976,  43  O.S.C.  8 1744(a)  (1976),  requires 

owners  of  unpatenied  aining  claims  located  on  or  before 
Oct.  21,  1976,  to  file  evidence  of  assessaent  work  or 
notice  of  intention  to  hold  such  claias  with  BLB  by 
Oct.  22,  1979,  and  by  Dec.  30  of  each  year  thereafter, 
and  further  provides  that  a aining  claia  is  conclu- 
sively presumed  abandoned  in  the  absence  of  the 
required  filings.  The  requireaent  of  filing  by  Dec.  30 
of  each  year  "thereafter"  is  initiated  by  the  first 
filing  with  BLB  of  such  evidence  or  notice  of  intention. 
Where  the  statutory  filing  requirenents  have  been  aet, 
the  failure  of  such  an  owner  to  file  such  docuaents  by 
Dec.  30,  1978,  following  recordation  of  the  location 
certificate  with  BLB  in  1977,  as  required  by  regulation 
at  43  CFB  3833.2-1  (a),  is  properly  treated  as  a curable 
deficiency  of  which  the  owner  is  entitled  to  notice  and 
an  opportunity  to  rectify  prior  to  a decision  finding 
the  claia  abandoned  and  void. 

Henry  Seibel.  Clara  Seibel.  63  IBLA  77  (Bar.  30,  1982) 
Jack  L.  Kettler.  68  IBLA  301  (Hov.  19,  1982) 


The  nailing  of  evidence  of  annual  assessaent  work 
after  the  due  date  does  not  constitute  coapliance  with 
the  requireaents  of  the  statute. 

Tako  (lining,  63  IBLA  206  (Apr.  9,  1982) 


EIHIBG  CLAIBS— Continued 

ASSESSBENT  BOBK  — Continued 

Evidence  of  assessment  work  aust  be  delivered  to 
and  received  by  the  proper  Bureau  of  land  Banageaent 
office  by  the  due  date  in  order  to  be  tiaely  filed. 
Depositing  a document  in  the  sails  does  not  constitute 
filing. 

Cora  Lee  Jensen-Sore.  64  IBLA  271  (June  2,  1982) 


Khere  the  requirement  of  filing  proof  of  assess- 
aent work  or  a notice  of  intention  to  hold  applies, 
such  filing  sust  be  Bad®  within  each  calendar  year, 
i.e. . on  or  after  Jan.  1 and  on  or  before  Dec.  30. 
Failure  to  file  within  the  calendar  year  properly 
results  in  a aining  claia  being  declared  abandoned  and 
void. 

Oregon  Portland  Cement  Co.,  66  IBLA  204  (Aug.  13,  1982) 


The  recordation  requirement  of  sec.  314  cf  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  8 1744  (1976),  that  evidence  cf  assessaent 
work  or  notice  of  intention  t©  hold  mining  claims  be 
filed  where  the  notice  of  location  of  the  claim  is 
recorded  and  in  the  proper  office  of  BLB  is  aandatcry, 
not  discretionary.  Filing  of  evidence  of  assessaent 
work  only  in  the  county  does  not  constitute  ccspliance 
either  with  the  recordation  requireaents  of  the  Federal 
Land  Policy  and  Banageaent  Act  of  1976  or  those  in 
43  CFB  3833.2-1. 

Baureen  Carr.  67  IBLA  162  (Sept.  21,  1982) 


The  holder  of  an  oil  shale  placer  aining  claia  is 
required  to  perfors  $100  of  annual  assessaent  work  each 
year  for  the  benefit  of  such  claim.  Where  there  has 
not  been  "substantial  coapliance"  with  this  requireaent, 
such  claim  is  forfeited  to  the  United  States.  Besusp- 
tion  of  work  following  a substantial  breach  of  compli- 
ance does  not  bar  the  Government  fres  asserting  a 
forfeiture. 

G nil§ a t e s . M e t e:C_ e t_a i . , 68  IELA  37 
(Oct.  21,  1982)  89  I.E.  538 


COE BC B VA8IBTIES  OF  MINERALS 

Generally 

In  determining  whether  a deposit  of  clay  is  Jccat- 
able  as  a valuable  mineral  deposit  under  the  aining 
lass,  there  is  a distinction  between  a deposit  con- 
sidered to  be  common  or  ordinary  clay,  which  is  ret 
locatable,  and  a locatable  deposit  having  escepticnal 
qualities  useful  and  marketable  for  purposes  for  which 
common  clays  cannot  be  used. 

Common  clay  includes  clay  usable  f cr  structural 
and  other  heavy  clay  products,  for  pressed  cr  face 
brick,  as  well  as  ordinary  brick,  tile,  and  pipe,  f cr 
pottery,  earthenware,  stoneware,  and  cement. 

A deposit  of  bentonite  which  can  profitably  be 
removed  and  marketed  for  pelletizing  taconite  is  an 
exceptional  clay  locatable  under  the  mining  laws,  even 
though  blending  and  additives  are  necessary  to  take  the 
deposit  suitable  for  such  use. 

Even  if  a mining  claimant  establishes  that  a 
deposit  of  bentonite  is  the  same  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claimant 
must  establish  that  his  deposit  can  be  marketed  fer 
this  purpose  rather  than  for  a purpose  for  which  ccmmcn 
clay  can  alsc  be  used.  The  claimant  aust  establish 
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that  the  material  on  his  claim,  not  some  other  claim, 
aay  be  mined,  removed,  and  marketed  at  a profit. 

United  States  v.  Kaycee  Bentonite  Corn,  et  alT.  64  IBLA 
183  {Bay  27, *1982)  89*1. D.  262 


The  Act  of  July  23,  1955,  which  excluded  common 
varieties  of  ainerals  from  location  under  the  general 
mining  laws  after  July  23,  1955,  did  not  bar  the  subse- 
quent location  of  mining  claims  for  limestone  suitable 
for  use  in  the  production  of  cement.  However,  in  order 
for  such  claims  to  be  valid,  it  is  still  necessary  to 
show  a reasonable  prospect  that  the  limestone  can  be 
mined,  removed,  and  marketed  at  a profit  in  order  to 
satisfy  the  discovery  requirements  of  the  general  min- 
ing laws. 

United  States  v.  Alaska  Limestone  Corn..  66  IBLA  316 
(Aug.  25,  1982) 


Special  Value 

Whether  a deposit  of  stone  is  an  uncommon  variety 
under  sec.  3 of  the  Surface  Resources  Act  of  July  23, 
1955,  30  U.S.C.  § 611  (1976),  and  therefore  locatable 
under  the  mining  law  depends  on  whether  the  deposit  has 
a property  which  gives  it  a distinct  and  special  value 
as  compared  with  other  deposits  of  similar  materials. 

It  must  be  shown  that  the  material  under  consideration 
has  some  property  which  gives  it  value  for  purposes  for 
which  other  materials  are  not  suited,  or,  if  the  mate- 
rial is  to  be  used  for  the  same  purposes  as  other 
materials  of  common  occurrence,  that  it  possesses  some 
property  which  gives  it  a special  value  for  such  uses, 
which  value  aay  be  reflected  by  the  fact  that  it  com- 
mands a higher  price  in  the  market  place  or  by  reduced 
cost  or  overhead  so  that  the  profit  to  the  claimant 
would  be  substantially  more. 

A deposit  of  slate  and  graywacke  cannot  be  deter- 
mined to  be  an  uncommon  variety  of  mineral  solely  on  the 
basis  of  its  accessibility  or  proximity  to  market  {both 
factors  of  location)  , even  though  such  factors  may  give 
the  deposit  a competitive  advantage,  as  they  are  not 
unique  properties  inherent  in  the  deposit  but  only 
extrinsic  factors. 

United  States  v . Sherman  C.  Smith.  Larry  L.  Smith , 

66  IBLA  182  (Aug.  13,  1982) 


Unique Property 

Whether  a deposit  of  stone  is  an  uncommon  variety 
under  sec.  3 of  the  Surface  Resources  Act  of  July  23, 
1955,  30  U.S.C.  $ 611  (1976),  and  therefore  locatable 
under  the  mining  law  depends  on  whether  the  deposit  has 
a property  which  gives  it  a distinct  and  special  value 
as  compared  with  other  deposits  of  similar  materials. 

It  must  be  shown  that  the  material  under  consideraticn 
has  some  property  which  gives  it  value  for  purposes  for 
which  other  materials  are  not  suited,  or,  if  the  mate- 
rial is  to  be  used  for  the  same  purposes  as  other 
materials  of  common  occurrence,  that  it  possesses  some 
property  which  gives  it  a special  value  for  such  uses, 
which  value  may  be  reflected  by  the  fact  that  it  com- 
mands a higher  price  in  the  market  place  or  by  reduced 
cost  or  overhead  so  that  the  profit  to  the  claimant 
would  be  substantially  more. 

A deposit  of  slate  and  graywacke  cannot  be  deter- 
mined to  be  an  uncommon  variety  of  mineral  solely  on  the 
basis  of  its  accessibility  or  proximity  to  market  (bcth 
factors  of  location) , even  though  such  factors  may  give 
the  deposit  a competitive  advantage,  as  they  are  not 
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unique  properties  inherent  in  the  deposit  but  only 
extrinsic  factors. 

United  States  v.  Sherman  C.  Saith.  Larry  l.  Syith , 
66  IBLA  182  (Aug.  13,  1982) 


CCBTESTS 

When  the  Government  contests  a mining  claia  cn 
a charge  of  lack  of  discovery  of  a valuable  aineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prime  facie 
case.  Bhere  a Governaent  aineral  exaiiner  testifies 
that  he  has  exaained  a claia  and  found  the  quantity 
of  ainerals  insufficient  to  support  a finding  of  dis- 
covery, a priaa  facie  case  of  Invalidity  has  been 
established  and  the  burden  shifts  to  the  claimants 
to  show  by  a preponderance  of  the  evidence  that  a 
discovery  has  been  aade.  Governaent  aineral  exaa- 
iners  are  net  required  to  perfora  discovery  work  for 
a claimant  or  to  explore  beyond  a claimant's  workings. 

A aining  claim  contest  hearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  to 
prove  a discovery  had  been  aade  on  the  claias  in  the 
absence  of  a tender  of  proof  and  evidence  tc  shew 
equitable  justification  for  a further  proceeding  in 
the  case.  Also,  the  case  will  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claimants'  witnesses  on  issues  going  to  their 
failure  tc  present  a case  due  to  alleged  Governaental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  showing  of  a denial  of  due 
process. 

0°ited„St§tgs_iA_j£pest_SJt_^owa§_jjj_SaijlieJd.jeei 
Bines  Co.  of  Bevada.  61  IBLA  251  (Jan.  29,  1982) 


Where  a contest  coaplaint  charges  that  no  qualify- 
ing discovery  of  aineral  has  keen  aade,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claia  is  sufficient  to  raise  a justiciable  issue 
to  be  resolved  at  a hearing. 

Rich  Kncblcck . 61  IELA  297  (Feb.  3,  1982) 


A contestee  in  Gcvernaent  contests,  challenging 
the  validity  of  his  lining  claia  and  millsite,  met 
file  answers  to  the  coaplaints  within  30  days  cf  ser- 
vice, failing  which  ELH  properly  takes  the  truth  cf  the 
allegation  in  the  coaplaints  as  admitted  without  a 
hearing. 

New  evidence  offered  on  appeal  after  E1B  has  ren- 
dered a deter ainaticn  that  a aining  claia  is  null  and 
void,  following  the  ccntestee's  failure  to  answer  the 
contest  coaplaint,  aay  be  considered  by  the  Ecard  only 
to  determine  if  ELB's  ruling  is  so  patently  erroneous 
that  there  should  be  further  inquiry  into  the  facts. 
Appellant's  unsupported  suggestion  that  there  might  be 
rich  ore  cn  the  claim  does  not  justify  further  inquiry. 

United  states  v.  Anton  V.  Evalt.  62  IELA  116  (Bar.  «, 
1982) 


Where  the  Government  contests  a aining  claim  cn  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  tc  the  date  when  the  lands  embraced  by 
the  claim  were  withdrawn  from  aineral  location,  the 
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claimant,  as  proponent  of  the  rule,  has  the  ultiaate 
burden  of  proof.  The  Government  must  initially  present 
sufficient  evidence  to  establish  a priaa  facie  case. 

The  burden  then  shifts  to  the  claiaant  to  shorn  by  a 
preponderance  of  credible  evidence  that  a discovery 
has  been  Bade  on  the  claim. 

Onited  States  v.  Grovenor  B.  Hontapert  et  al..  63  IBLA 
35  (Mar.  30,  1982) 


Hhen  the  Governnent  contests  a aining  dales  on 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a priaa  facie 
case.  Once  a priaa  facie  case  is  established,  the 
burden  shifts  to  the  claiaant  to  overcome  that  shoving 
by  a preponderance  of  the  evidence. 

£Bitej_g.tate§_yJ.,guggae.govyer_e^_alJ.  63  IBLA  380 
(Apr.  30,  1982) 


A priaa  facie  case  against  the  validity  of  a ain- 
ing claim  is  established  by  the  tesiiaony  of  an  expert 
witness  who  has  exaained  the  aineral  depcsit  on  the 
claias  and  the  costs  of  aining  that  deposit,  and  who 
concludes  that  the  aineral  deposit  cannot  be  ained, 
reaoved,  and  aarketed  at  a profit. 

A presumption  is  raised  that  lining  claimants  have 
failed  to  discover  a valuable  aineral  deposit  if  there 
has  been  little  or  no  developaent  or  operations  on  the 
claias  over  a long  tern.  This  presunption  can  be  over- 
cone by  evidence  that  the  aineral  deposits  can  be  mined, 
reaoved,  and  aarketed  at  a profit. 

Even  if  a aining  claiaant  establishes  that  a 
deposit  of  bentonite  is  the  sane  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claiaant 
aust  establish  that  his  deposit  can  be  aarketed  for 
this  purpose  rather  than  for  a purpose  for  which  coaaon 
clay  can  also  be  used.  The  claiaant  aust  establish 
that  the  aaterial  on  his  clain,  not  sone  other  dais, 
aay  be  ained,  reaoved,  and  aarketed  at  a profit. 

Onited  States  v,  Kavcee  Bentonite  Corn,  et  al..  64  IBLA 
183  (Hay  27,  1982)  “ 89  I.E.  262 


Allegations  by  a aining  claiaant  that  the  Govern- 
aent  aineral  exaainer  used  iaproper  sampling  procedures 
will  be  given  little  weight  where  the  claimant  intro- 
duces no  probative  evidence  establishing  that  the  sam- 
ples taken  by  the  Governnent  aineral  exaainer  failed  to 
accurately  represent  the  aineral  value  of  the  land. 

If,  after  the  Governnent  has  established  a priaa 
facie  case  of  nondiscovery,  evidence  presented  by  a 
aining  claiaant  in  a Governnent  contest  fails  to  show 
that  there  has  been  discovery  of  a valuable  aineral 
deposit,  the  claia  is  properly  declared  invalid  regard- 
less of  any  defects  in  the  Governaent's  case. 

Baited  States  v.  Gary  J.  Burdock.  65  IBLA  239  (July  9, 
1982) 


It  is  proper  to  declare  unpatented  aining  claias 
null  and  void  without  a bearing  where  the  answer  in  a 
private  contest  coaplaint  was  not  filed  in  accordance 
with  the  requirements  set  out  in  43  CFB  4.450-6. 

Phillips  Petroleum  Co.  v.  _BelyiB_Bradsha>j_et_fliJ , 

66  IBLA  234  (Aug.  17,  1982) 


HI 81  MG  ClAIBS — Continued 
CONTESTS — Continued 

The  Act  cf  July  23,  1955,  which  excluded  ccsici 
varieties  of  sinerals  from  location  under  the  general 
mining  laws  after  July  23,  1955,  did  not  tar  the  subse- 
quent location  of  aining  claims  for  limestone  suitable 
for  use  in  the  production  of  cement.  However,  in  order 
for  such  claims  to  be  valid,  it  is  still  necessary  tc 
show  a reasonable  prospect  that  the  limestone  can  be 
mined,  reaoved,  and  marketed  at  a profit  in  order  tc 
satisfy  the  discovery  requirements  cf  the  general  min- 
ing laws. 

In  order  for  mining  claims  located  in  the  Bcunt 
McKinley  National  Park  to  be  valid,  a discovery  cf  a 
valuable  mineral  deposit  must  b®  shown  to  have  existed 
prior  to  Sept.  28,  1976,  the  date  lands  in  this  park 

were  withdrawn  from  mineral  entry  by  the  Act  cf 
Sept.  28,  1976,  as  well  as  on  the  date  of  the  admin- 
istrative hearing. 

Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  cf  discovery  of  a valuable  aineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claias  were  withdrawn  from  mineral  location,  the 
claiaant,  as  proponent  of  the  claias®  validity,  has  the 
ultimate  burden  of  proof.  The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a prima 
facie  case.  The  burden  then  shifts  to  the  claimant  tc 
show  by  a preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claias. 

Onccntradicted  evidence  of  absence  of  production 
from  mining  claims  over  a period  of  18  years  prior  tc 
the  withdrawal  of  the  area  from  mineral  location  is 
sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  of  the  claia.  This  evidence  gives 
rise  to  a presumption  that  the  mineral  on  the  claims 
could  not  have  been  profitably  marketed,  but  clairants 
aay  overcome  this  presumption  by  proving  that  they 
could  have  extracted  and  sold  the  mineral  at  a profit 
prior  to  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 
time.  Where  the  claiaant  presents  only  uncertain, 
speculative,  and  conjectural  evidence  suggesting  that 
it  could  have  sold  the  aineral  at  a profit  if  certain 
conditions  had  prevailed  on  the  withdrawal  date,  it  has 
not  overcome  the  presumption  of  nonmarketability,  and 
the  claims  are  properly  declared  null  and  void. 

United  States  v.  Alaska  Limestone  Corn..  66  IEL A 316 
"(Aug.  25,  1982) 


Bhen  the  Government  contests  a mining  claim  cn  a 
charge  of  lack  of  discovery,  it  is  required  tc  pzcduce 
sufficient  evidence  to  establish  a prisa  facie  case 
against  the  validity  of  the  claia,  and  the  burden  of 
proof  then  shifts  to  the  contestees  to  overcome  this 
showing  by  a preponderance  of  the  evidence.  A prima 
facie  case  has  been  made  when  a Government  mineral 
examiner  testifies  that  he  has  exaained  the  claims  and 
found  the  evidence  cf  mineralization  insufficient  tc 
support  a finding  of  discovery. 

Even  if  the  Government  had  failed  to  make  a priaa 
facie  case  against  the  validity  of  the  claia,  evidence 
presented  by  the  contestee  which  shows  that  a discovery 
had  not  been  made  aay  support  a determination  of  inva- 
lidity, because  when  a contestee  introduces  evidence, 
the  determination  must  be  made  on  the  basis  of  the 
whole  record,  not  just  a part  of  it. 

A continuance  of  a hearing  into  the  validity  of  a 
aining  clain  will  only  be  granted  where  the  aining 
claiaant  presents  sufficient  reason  to  justify  the 
grant  of  an  additional  opportunity  to  present  his  case, 
i.e. . where  circumstances  have  placed  a substantial 
constraint  upon  his  ability  to  obtain  or  offer  samples 
or  ether  evidence  of  a discovery.  Furthermore,  it  must 
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appear  that  the  claimant  is  not  using  the  additional 
time  to  make  the  requisite  discovery. 

United  States  v.  Michael  E.  Beckley,  Virginia  B.  Beckley. 
66  IBLA  357  (Aug.  27,  1982) 
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An  Administrative  Law  Judge  has  the  authority  tc 
permit  the  use  of  interrogatories  and  requests  for 
production  of  documents  in  a Government  mining  contest. 

United  States  v . Pittsburgh  Pacific  Co. . 68  IELI  342 
(Nov.  22,  1982)  89  I.t.  586 


In  a mining  contest,  a matter  not  charged  in  the 
complaint  cannot  be  used  as  a ground  to  invalidate  a 
claim,  unless  it  has  been  raised  at  the  hearing  and  the 
contestee  has  not  objected. 

Where  a Government  mineral  examiner  testifies 
that  he  has  examined  a claim  and  found  the  mineral 
value  insufficient  to  support  a finding  of  discovery, 
a prima  facie  case  of  invalidity  has  been  established. 

k mining  claim  which  is  not  supported  by  the  dis- 
covery of  a valuable  mineral  deposit  at  the  time  of 
withdrawal  of  the  land  is  not  excepted  from  the  effect 
of  the  withdrawal.  Neither  the  subsequent  exposure  of 
previously  undiscovered  deposits  nor  a subsequent 
increase  in  value  of  a mineral  previously  exposed  can 
breathe  life  into  such  an  invalid  claim. 

United  States  v.  Robert  B.  Lara.  67  IBLA  48  (Sept.  9, 
1982) 


It  is  not  reversible  error  for  an  Administrative 
Law  Judge  to  supplement  the  record  by  receiving  evi- 
dence after  the  close  of  the  hearing  in  order  to  render 
a fully  informed  initial  decision,  where  the  party 
objecting  to  the  admission  of  the  additional  evidence 
is  given  an  opportunity  to  comment  on  and  challenge 
such  evidence. 


United  states  v.  Victor 
(Sept.  2 8,  1982) 


67  IBLA  274 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a preponderance  of  the  evi- 
dence. However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

United  States  v.  Weber  Oil  Co.  et  al..  68  IBLA  37 
loctT  2 17*1982)  ~ 89  I.D.  538 


An  Administrative  Law  Judge  in  a mining  contest 
may  properly  preclude  testimony  at  a hearing  on  remand 
on  issues  of  geology,  quality,  quantity,  and  continuity 
of  ore,  and  technology  of  a proposed  benef iciation 
process  where  findings  on  such  issues  have  been  made  by 
the  Judge  at  an  earlier  bearing  and  approved  by  the 
Board  on  appeal,  and  no  offer  of  proof  is  submitted  to 
the  Board  that  would  compel  an  altered  finding. 

Where  the  Board  remands  a Government  contest  for 
additional  evidence  needed  to  ascertain  whether  a 
mineral  patent  applicant  has  made  a discovery,  the 
burden  of  establishing  a prima  facie  case  is  properly 
assigned  to  the  Government. 


when  the  Government  contests  the  mineral  character 
of  a 10-acre  portion  of  a placer  mining  claim,  it 
assumes  the  burden  cf  gcing  forward  with  sufficient 
evidence  to  establish  a prima  facie  case;  the  burden 
then  shifts  to  the  claimant  to  overcome  that  shewing  by 
a preponderance  of  the  evidence. 

united  States  v, Cecil  Bell  et  al..  68  IBLA  367 
(Nov.  22,  1982) 


Under  43  CFB  4.450-1,  a private  contest  na^v  be 
brought  to  have  a claim  invalidated  for  any  reason  net 
shown  by  the  records  of  the  BLB.  Because  ccnpliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  « 1744  (1976),  can  only  be 
resolved  by  the  records  of  BLH,  no  private  contest  nay 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  dispotes  between  rival  mining 
claimants  is  reserved  to  the  courts,  and  it  is  net  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  bis  relocation  of 
a claim  following  a rival  claimant's  alleged  failure 
to  file  the  documents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  U.S.C.  « 1744  (1976) . 

Where  a statute  limits  the  Department's  authority 
to  consider  contests  between  rival  mining  claimants, 
the  Department  has  no  authority  to  consider  favorably 
an  argument  that  it  is  a denial  of  equal  protecticn  to 
recognize  the  right  of  a nonaineral  claimant  tc  ccntest 
a mining  claim  while  denying  such  an  opportunity  to  a 
rival  mining  claimant. 


69  IBLA  194  (Dec.  15,  1982) 


DETEBHI N ATIOI  OF  VALIDITY 


For  a mining  claim  to  be  valid  there  must  be  a 
discovery  of  a valuable  mineral  deposit  within  the 
limits  of  the  claim.  There  has  been  a discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a reasonable  prospect  of  success 
in  developing  a valuable  nine. 


Mines  Co.  of  Nevada.  61  IBLA  251  (Jan.  29,  1982) 


Where  a contest  complaint  charges  that  nc  qualify- 
ing discovery  of  mineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claim  is  sufficient  to  raise  a justiciable  issue 
to  be  resolved  at  a hearing. 

Bicb  Knobloch.  61  IBLA  297  (Feb.  3.  1982) 
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A lining  claia  located  on  land  previously  with- 
drawn froa  appropriation  under  the  lining  laws  is  null 
and  void  ab  initio. 


claias  over  a long  tern.  This  presumption  can  be  cver- 
coae  fcy  evidence  that  the  mineral  deposits  can  be  lined, 
reaoved,  and  aarketed  at  a profit. 


62  IBLA  243  (Bar.  15,  1982) 

65  IBLA  357  (July  20,  1982) 
et  al..  65  IBLA  387  (July  23, 


1982) 


Shen  land  is  withdrawn  froa  location  under  the 
lining  law  subsequent  to  the  location  of  a lining 
claia,  the  claia  aust  be  supported  by  discovery  at  the 
date  of  withdrawal. 

Nhere  the  Governaent  contests  a lining  claia  on  a 
charge  of  lack  of  discovery  of  a valuable  aineral 
deposit  prior  to  the  date  when  the  lands  eabraced  by 
the  claia  were  withdrawn  froa  aineral  location,  the 
claiaant,  as  proponent  of  the  rule,  has  the  ultiaate 
burden  of  proof.  The  Governaent  lust  initially  present 
sufficient  evidence  to  establish  a priaa  facie  case. 

The  burden  then  shifts  to  the  claiaant  to  show  by  a 
preponderance  of  credible  evidence  that  a discovery 
has  been  aade  on  the  claia. 

Bhere  the  Governaent  has  established  a priaa  facie 
case  of  invalidity  of  a lining  claia  because  of  a lack 
of  discovery  and  the  claiaant  testifies  that  he  has  not 
produced  froi  his  claia  but  was  only  investigating  the 
■arket,  and  offers  no  evidence  of  aarketability  beyond 
speculation  of  future  profitability,  the  claiaant  has 
failed  to  carry  his  burden  of  showing  that  a discovery 
is  present  within  the  liaits  of  his  claia. 

63  ibla 

35  (Bar.  30,  1982) 


A lining  claiaant  has  not  Bade  a discovery  cf  a 
valuable  aineral  deposit  where  further  exploration  is 
necessary  to  deteraine  whether  there  is  a reasonable 
prospect  of  success  in  developing  a valuable  line. 

Even  if  a aining  claiaant  establishes  that  a 
deposit  of  bentonite  is  the  saae  quality  as  other 
deposits  sold  for  pelletizing  taconite,  the  claiaant 
aust  establish  that  his  deposit  can  be  aarketed  for 
this  purpose  rather  than  for  a purpose  for  which  coaacn 
clay  can  alsc  be  used.  The  claiaant  aust  establish 
that  the  material  on  his  claia,  not  sene  ether  claia, 
aay  be  nined,  reaeved,  and  aarketed  at  a profit. 

United  states  v.  Kavcee  Bentonite  CotP.  et  al..  64  IBLA 
183  (Bay  27,  1982)  89  I.C.  262 


Thus,  pursuant  to  601  DB  2,  requirements  in 
Secretary's  Order  Be.  3029,  as  to  adjudication  cf 
Federally  created  interests,  do  not  apply  tc  unpatented 
aining  claias  and  the  Bureau  of  Land  Banagenent  is  act 
required  to  adjudicate  aining  claias  before  ccnveyance. 
Pursuant  to  ANCSA  and  Secretary's  Order  Be.  3C29,  as 
aaended.  lands  selected  by  a native  corporation  Bust  be 
conveyed  by  ELB  notwithstanding  the  existence  cf  an 
unpatented  lining  clain  within  such  lands  which  has  net 
been  adjudicated  fer  validity  under  the  general  lining 
laws. 

United  States  Steel  Corn..  7 AMCAB  106  (June  17,  1982) 

89  I.C.  293 


An  "aaended  location"  of  a aining  claia  is  a subse- 
quent location  intended  to  further  the  rights  acquired 
by  the  earlier  locator  while  aaking  soae  change  in  the 
location,  such  as  changing  the  naae  of  the  claia  or  its 
owners  of  record  (as  where  the  original  claia  has  been 
sold)  or  excluding  excess  acreage.  In  contrast  to  a 
"relocation,"  an  "amended  location"  does  relate  back 
to  the  date  of  the  filing  of  the  original  notice  of 
location,  so  that  the  filer  does  receive  the  rights 
associated  with  the  earlier  location,  including  its 
superiority  to  subsequent  withdrawals,  to  the  extent 
that  the  amended  location  merely  furthers  rights 
acquired  by  a prior  subsisting  location,  and  does  not 
include  any  new  land.  The  owner  of  a claia,  deter- 
mined to  be  an  aaended  location  of  a claia  originally 
located  on  or  before  Oct.  21,  1976,  is  required  to 
comply  with  the  provisions  of  43  O.S.C.  « 1744(a) 

(1976)  and  43  CFB  3833.2-1  (a)  insofar  as  these  provi- 
sions deal  with  claias  located  on  or  before  Oct.  21, 
1976. 

Gary  S.  Posenjak.  63  IBLA  326  (Apr.  27,  1982) 


Hining  claims  are  properly  declared  invalid  where 
the  aining  claimants  fail  to  show  that  the  aineral 
deposits  on  the  claias  can  be  lined,  removed,  and  nar- 
keted  at  a profit. 

A priaa  facie  case  against  the  validity  of  a lin- 
ing claia  is  established  by  the  testiaony  of  an  expert 
witness  who  has  exanined  the  aineral  deposit  on  the 
claias  and  the  costs  of  lining  that  deposit,  and  who 
concludes  that  the  aineral  deposit  cannot  be  ained, 
removed,  and  aarketed  at  a profit. 

A presumption  is  raised  that  aining  claiaants  have 
failed  to  discover  a valuable  aineral  deposit  if  there 
has  been  little  or  no  developaent  or  operations  on  the 


A aining  claiaant  has  not  aade  a discovery  cf  a 
valuable  aineral  deposit  where  further  exploraticc  is 
necessary  tc  deteraine  whether  there  is  a reascnable 
prospect  of  success  in  developing  a valuable  nice. 

Allegations  by  a aining  claiaant  that  the  Govern- 
Bent  aineral  examiner  used  iaproper  saaplicg  prccednres 
will  be  given  little  weight  where  the  claimant  intro- 
duces nc  probative  evidence  establishing  that  the  sam- 
ples taken  by  the  Governaent  aineral  exaainer  failed  tc 
accurately  represent  the  aineral  value  of  the  land. 

If,  after  the  Governaent  has  established  a priaa 
facie  case  of  nondiscovery,  evidence  presented  by  a 
aining  claiaant  in  a Governaent  contest  fails  tc  shew 
that  there  has  been  discovery  of  a valuable  oineral 
deposit,  the  claia  is  properly  declared  invalid  regard- 
less of  any  defects  in  the  Governaent *s  case. 

The  standard  of  discovery  applied  in  a Governaent 
contest  is  far  stricter  than  that  applied  in  a ccctest 
between  rival  claiaants.  The  mere  presence  of  slight 
aaounts  of  gold  on  a placer  lining  claim  dees  net 
satisfy  the  requireaent  of  a discovery  cf  a valuable 
aineral  depcsit  under  the  aining  laws,  even  if  the 
showings  would  justify  further  exploration. 

Dnited  States  vT  Gary  J.  Burdock.  65  IBLA  239  (July  9, 
1982) 


For  a airing  claim  to  be  valid  there  oust  be  a 
discovery  cf  a valuable  aineral  deposit  within  the 
liaits  cf  the  claim.  There  has  teen  a disccvery  where 
minerals  have  been  found  in  sufficient  quantity  acd  cf 
sufficient  quality  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  cf  his 
labor  and  aeans,  with  a reasonable  prospect  of  success 
in  developing  a valuable  mine. 

When  the  Governaent  contests  a aining  claia  on  a 
charge  of  lack  of  discovery  of  a valuable  aineral 
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deposit,  it  has  assuaed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case . where  a Government  aineral  examiner  testifies 
that  he  has  examined  a claia  and  found  the  quantity  of 
minerals  insufficient  to  support  a finding  of  discovery, 
a priaa  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claimants  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
sade. 

Where  contestees  present  uncontroverted  evidence 
showing  that,  over  a period  of  4 years,  they  and  a part- 
ner have  extracted  26  or  27  ounces  of  gold  froa  their 
claia  using  a suction  dredge,  and  where  the  Governaent 
has  Bade  no  showing  that  suction  dredge  lining  would  be 
insufficient  to  support  a valid  claim,  the  contest  is 
properly  dismissed  without  prejudice  to  the  initiation 
of  another  contest  complaint. 

United  States  v.  Clifford  L.  S Marv  A.  Williams. 

65  IBL&  346  (July  16,  1982? 


Where  there  are  factual  questions  relating  to 
whether  a refiling  subsequent  to  a withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a "relocation,"  the  matter  will  be  referred 
for  a hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

Fairfield  Mining  Co..  Inc.,  66  IBLA  115  (Aug . 10,  1982) 


The  Act  of  July  23,  1955,  which  excluded  common 
varieties  of  minerals  from  location  under  the  general 
mining  laws  after  July  23,  1955,  did  not  bar  the  subse- 
quent location  of  mining  claims  for  limestone  suitable 
for  use  in  the  production  of  cement.  However,  in  order 
for  such  claims  to  be  valid,  it  is  still  necessary  to 
show  a reasonable  prospect  that  the  limestone  can  be 
mined,  removed,  and  marketed  at  a profit  in  order  to 
satisfy  the  discovery  requirements  of  the  general  min- 
ing laws. 

In  order  for  mining  claims  located  in  the  Mount 
McKinley  National  Park  to  be  valid,  a discovery  of  a 
valuable  aineral  deposit  must  be  shown  to  have  existed 
prior  to  Sept.  28,  1976,  the  date  lands  in  this  park 
were  withdrawn  froa  mineral  entry  by  the  Act  of 
Sept.  28,  1976,  as  well  as  on  the  date  of  the  admin- 
istrative hearing. 

Where  the  Government  contests  mining  claims  on  a 
charge  of  lack  of  discovery  of  a valuable  mineral 
deposit  prior  to  the  date  when  the  lands  embraced  by 
the  claims  were  withdrawn  from  mineral  location,  the 
claimant,  as  proponent  of  the  claims*  validity,  has  the 
ultimate  burden  of  proof.  The  Government  must  ini- 
tially present  sufficient  evidence  to  establish  a prima 
facie  case.  The  burden  then  shifts  to  the  claimant  to 
show  by  a preponderance  of  credible  evidence  that  a 
qualifying  discovery  has  been  made  on  the  claims. 

Uncontradicted  evidence  of  absence  of  production 
from  mining  claims  over  a period  of  18  years  prior  to 
the  withdrawal  of  the  area  from  mineral  location  is 
sufficient,  without  more,  to  establish  a prima  facie 
case  of  invalidity  of  the  claim.  This  evidence  gives 
rise  to  a presumption  that  the  mineral  on  the  claims 
could  not  have  been  profitably  marketed,  but  claimants 
may  overcome  this  presumption  by  proving  that  they 
could  have  extracted  and  sold  the  mineral  at  a profit 
prior  to  the  withdrawal  date  with  convincing  factual 
evidence  of  conditions  actually  prevailing  at  that 
time.  Where  the  claimant  presents  only  uncertain, 
speculative,  and  conjectural  evidence  suggesting  that 
it  could  have  sold  the  mineral  at  a profit  if  certain 
conditions  had  prevailed  on  the  withdrawal  date,  it  has 
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not  overcome  the  presumption  of  nonmarketability , and 
the  claims  are  properly  declared  null  and  void. 

S.P.l£g.d.5t9tgs  .?.  ..ni»ska_LjjgsJ)ODe.Cgpp t , 66  IELA  316 
(Aug.  25,  1982) 


A discovery  of  a valuable  mineral  deposit  does  not 
exist  where  the  available  evidence  is  of  such  a charac- 
ter that  a person  of  ordinary  prudence  would  only  be 
justified  in  conducting  further  exploration  of  the 
claims  before  making  a commitment  to  develop  a profit- 
able mine.  There  must  be  physically  exposed  within  the 
limits  of  the  claim  the  vein  or  lode  bearing  mineral  of 
such  quality  and  such  quantity  as  to  justify  the  expen- 
diture of  mcney  for  development  of  a line  and  the 
extraction  of  the  aineral. 

When  the  Government  contests  a mining  claim  en  a 
charge  of  lack  of  discovery,  it  is  required  tc  (reduce 
sufficient  evidence  tc  establish  a prima  facie  came 
against  the  validity  of  the  claim,  and  the  burden  of 
proof  then  shifts  tc  the  contestees  to  overcome  this 
showing  by  a preponderance  of  the  evidence.  A prima 
facie  case  has  been  made  when  a Government  mineral 
examiner  testifies  that  be  has  examined  the  claims  and 
found  the  evidence  cf  mineralization  insufficient  tc 
support  a finding  of  discovery. 

To  the  extent  that  a lining  claia  is  situated  cn 
land  which  was  withdrawn  from  entry  under  the  mining 
laws,  the  claimant  must  not  only  show  that  the  dis- 
covery of  a valuable  aineral  deposit  presently  exists 
but  also  that  the  claim  was  valid  as  of  the  date  cf  the 
withdrawal.  If  the  claim  was  not  valid  at  the  time  of 
the  withdrawal,  it  was  not  excepted  froa  the  effect  of 
the  withdrawal.  The  claia  could  not  become  valid  there- 
after by  any  additional  exploratory  work  or  through  an 
increase  of  aineral  value  due  to  a change  in  the  market. 

Lack  of  development  alone  nay  support  a finding  cf 
invalidity,  unless  there  is  direct  evidence  in  the 
record  that  the  material  from  the  mine  is  marketable, 
i. e. . that  the  aineral  can  be  mined,  removed,  and 
marketed  at  a profit. 

Even  if  the  Governaent  had  failed  to  make  a priaa 
facie  case  against  the  validity  of  the  claim,  evidence 
presented  by  the  contestee  which  shows  that  a discovery 
had  not  been  made  may  support  a determination  cf  inva- 
lidity, because  when  a contestee  introduces  evidence, 
the  determination  must  be  made  on  the  basis  of  the 
whole  record,  not  just  a part  of  it. 

The  validity  of  a mining  claim  cannot  depend  cn 
the  inference  cf  richer  ere  or  wider  veins  than  these 
which  are  already  physically  exposed. 

The  value  of  a mineral  deposit  claimed  under  the 
mining  laws  must  be  determined  by  objective  rather  than 
subjective  criteria.  An  otherwise  invalid  mine  cannot 
be  bootstrapped  into  validity  because  the  material  may 
be  used  in  some  other  profitable  business  in  which  a 
claimant  may  be  engaged. 

»ni!ei-Stat6S_v._HichaeI_j._Bgcklej^Virginja.  , 

66  IELA  357  (Aug.  27,  1982) 


A mining  claim  which  is  not  supported  by  the  dis- 
covery of  a valuable  aineral  deposit  at  the  time  cf 
withdrawal  of  the  land  is  not  excepted  from  the  effect 
cf  the  withdrawal.  Neither  the  subsequent  exposure  cf 
previously  undiscovered  deposits  nor  a subsequent 
increase  in  value  of  a mineral  previously  exposed  can 
breathe  life  into  such  an  invalid  claim. 

United  States  v.  Robert  E.  Lara.  67  IELA  48  (Sept.  9, 
19827 


133 


MIIIIG  CLAIHS — Continued 

DETERMINATION  OF  VALIDITY — Continued 

The  discovery  of  a valuable  mineral  deposit  is 
essential  to  a valid  claia.  Under  the  "prudent  tan 
test,"  in  order  to  qualify  as  a valuable  nineral 
deposit,  the  discovered  deposits  aust  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  teans 
with  a reasonable  prospect  of  success  in  developing  a 
valuable  nine.” 

The  "marketability  test,"  a refinement  of  the 
"prudent  nan  test,"  requires  a claimant  to  show  that  a 
nineral  can  be  extracted,  renoved,  and  marketed  at  a 
profit.  The  latter  does  not  set  forth  a distinct  stand- 
ard, but  rather  is  regarded  as  coaplenentary  to  the 
"prudent  nan  test."  Factors  such  as  the  cost  of  extrac- 
tion, removal,  and  marketing  are  relevant  considerations 
to  deternine  whether  a person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of  tine  and 
leans  to  develop  a paying  nine. 

A prina  facie  case  of  no  discovery  is  established 
when  a Governnent  nineral  exaniner  testifies  that  he 
exanined  the  claia  and  found  insufficient  evidence  of 
the  discovery  of  a valuable  nineral  deposit. 

Where  the  Governnent  contests  the  validity  of  a 
■ining  clain  on  a charge  of  lack  of  discovery,  it  bears 
only  the  burden  of  establishing  a prina  facie  case  of 
the  evidence  that  a discovery  has  not  been  nade  and 
does  not  exist  within  the  boundaries  of  the  clain. 

The  nining  claiaant  has  the  ultinate  burden  to  overcome 
the  case  by  establishing  the  discovery  of  a valuable 
nineral  deposit  within  the  Halts  of  the  clain  by  a 
preponderance  of  the  evidence.  The  contestee  in  a 
nineral  contest  aust  prevail,  if  at  all,  upon  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Government's  case. 

A Governaent  nineral  exaniner  in  deternining  the 
validity  of  a aining  clain  need  only  exaaine  the  claim 
to  verify  whether  the  clainants  have  nade  a discovery, 
le  is  not  required  to  perforn  discovery  work,  to 
explore  or  sanple  beyond  the  clainants'  workings,  or  to 
rehabilitate  alleged  discovery  cuts  to  establish  the 
Governnent* s prina  facie  case  of  no  discovery.  It  is 
incumbent  upon  a nining  clainant  to  keep  discovery 
points  available  for  inspection  by  a Governnent  nineral 
exaniner. 

Discovery  required  by  the  nining  laws  neans  nore 
than  a showing  only  of  isolated  bits  of  nineral  not 
connected  with  or  leading  to  substantial  values.  To 
constitute  a discovery  on  a lode  clain  there  nust  be 
exposed  within  the  linits  of  the  clain  a vein  or  lode 
of  nineral-bearing  rock  in  place,  possessing  in  and  of 
itself  a present  value  for  nining  purposes. 

Where  a nining  or  nillsite  clain  is  situated  on 
land  subsequently  withdrawn  fron  operation  of  the 
nining  laws,  the  validity  of  the  clain  nust  be  tested 
by  the  value  of  the  nineral  deposit  as  of  the  date  of 
the  withdrawal,  as  well  as  the  date  of  the  hearing.  If 
the  mining  clain  was  not  supported  at  the  date  of  the 
withdrawal  by  a discovery  of  a valuable  nineral  deposit, 
the  land  within  its  boundaries  would  not  be  excepted 
fron  the  effect  of  the  withdrawal,  and  the  clain  could 
not  thereafter  becone  valid  even  though  the  value  of 
the  deposit  subsequently  increased  due  to  a change  in 
the  narket. 

Salted  states  y.  Perry  t.  Jones,  cbet.c^.snith , 

67  IBLA  225  (Sept.  23,  1962) 


Any  exposure  of  the  rich  oil  shale  fornation  known 
as  the  Parachute  Creek  nenber  can  be  geologically 
inferred  to  enbrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a valuable 
nineral  deposit  on  an  oil  shale  placer  nining  clain. 
However,  exposure  of  a surface  deposit  of  lean  oil 
shale  is  inadequate  to  denonstrate  the  existence  of 
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rich  deposits  at  depth  in  the  absence  of  evidence  shew- 
ing that  it  is  part  of  a deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 

The  Department  is  not  tarred  by  the  equitable  doc- 
trines of  laches  or  waiver  from  declaring  oil  stale 
placer  nining  claias  null  and  void,  since,  until  patent 
issues,  it  has  the  pewer  and  duty  to  invalidate  adverse 
interests  in  public  lands  as  required  by  governing  laws. 

Dnited  States  v.  Weber  Oil  Co.  et  al..  68  IEL*  37 
(0ct7  2l“  1982)  “ 89  I.t.  538 


Occasional  assays  of  material  fron  a mining  clai* 
showing  high  values  of  gold  are  not  conclusive  evidence 
of  a qualifying  discovery.  Other  factors  must  be  con- 
sidered, such  as  the  extent  of  the  mineral  deposits, 
the  number  of  samples  assayed  showing  only  a trace  of 
mineral,  and  the  nature  of  the  samples  yielding  the 
high  values.  To  be  meaningful,  the  samples  must  be 
representative  of  the  mineral  deposit,  not  simply 
selective  showings  of  the  best  mineralization. 

A distinction  is  properly  recognized  between  a 
"valuable  mineral"  and  a "valuable  mineral  deposit." 

To  establish  the  existence  of  a valuable  mineral 
deposit  on  a lode  claim  there  aust  be  evidence  of 
continuous  mineralization  along  the  course  of  a vein 
or  lode  and  the  mere  showing  of  disconnected  pods  cf 
nineral  concentration,  even  of  high  values,  does  not 
suffice  by  itself. 

Onited  States  v.  Slater  A.  Judd.  Jr..  68  IE 1A  137 
(Oct.  297  1982) 


Owners  of  unpatented  mining  claims  located  within 
tracts  conveyed  to  an  Alaska  Native  corporation  pursu- 
ant to  the  Alaska  Bative  Claims  Settlement  Act  held  not 
to  be  entitled  to  a Departmental  adjudication  of  the 
validity  of  their  claias  prior  to  conveyance. 

&dwaii-Jx-l£Siex- U 1- gggre,,_l^.i._jgdMgsn , 68  IEL  A 174 
(Eov.  4,  1982) 


An  Adainistrative  Law  Judge  in  a mining  contest 
may  properly  preclude  testimony  at  a hearing  on  remand 
on  issues  of  geology,  quality,  quantity,  and  continuity 
of  ore,  and  technology  of  a proposed  benef iciaticn 
process  where  findings  on  such  issues  have  been  made  by 
the  Judge  at  an  earlier  hearing  and  approved  by  the 
Board  on  appeal,  and  no  offer  of  proof  is  submitted  tc 
the  Board  that  would  compel  an  altered  finding. 

Ghere  the  Board  remands  a Governaent  contest  for 
additional  evidence  needed  to  ascertain  whether  a 
mineral  patent  applicant  has  made  a discovery,  the 
burden  of  establishing  a prima  facie  case  is  prcperly 
assigned  to  the  Government. 

fi£ited_j^jte§_yx_P_ttts^opgh_£jcific_So. , 68  IELA  342 
(Bov.  22,  1982)  89  I.D.  586 


Sec.  22(c)  of  the  Alaska  Native  Claims  Settlement 
Act  permits  the  conveyance  of  land  that  is  subject  tc 
unpatented  mining  claims  located  prior  to  Aug.  31, 

1971,  to  a regional  Bative  corporation.  The  possessory 
interest  of  the  nining  claimant  in  the  claims  is  pro- 
tected, although  limited,  as  a valid  existing  right  by 
sec.  22(c)  and  43  CFB  2650.3-2. 

Theodore  J.  Almasv.  69  IBLA  160  (Dec.  13,  1982) 

89  I.t.  618 
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For  a raining  claira  to  be  valid  there  must  be  a 
discovery  of  a valuable  Mineral  deposit  within  the 
limits  of  the  claim,.  There  has  been  a discovery  where 
minerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a reasonable  prospect  of  success 
in  developing  a valuable  mine. 

The  "prudent  man  test"  is  met  generally  where  it 
appears  that  mineralization  on  the  claim  has  been  physi- 
cally exposed  and  evidence  shows  the  mineral  deposit  is 
valuable  enough  to  yield  a fair  market  value  in  excess 
of  the  costs  of  extraction,  removal,  and  sale-  Evidence 
of  mineralization  which  would  justify  further  explora- 
tion, but  not  development,  does  not  suffice  to  meet  the 
discovery  requirement. 

Onited  States  v.  Ernest  C.  Downs  and  Goldfield  Beep 
Hines  Co.  of  Nevada.  61  IBLA  251  (Jan.  29,  1982) 


A discovery  of  valuable  minerals  under  the  Federal 
mining  laws  exists  only  where  the  minerals  found  are  of 
such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a reasonable  prospect  of  success  in 
developing  a valuable  mine.  Discovery  requires  a show- 
ing that  the  mineral  can  be  presently  extracted, 
removed,  and  marketed  at  a profit. 

SJhen  land  is  withdrawn  from  location  under  the 
raining  law  subsequent  to  the  location  of  a mining 
clai®,  the  claim  must  be  supported  by  discovery  at  the 
date  of  withdrawal. 

Share  the  Government  has  established  a priraa  facie 
case  of  invalidity  of  a mining  claim  because  of  a lack 
of  discovery  and  the  claimant  testifies  that  he  has  not 
produced  from  his  claim  but  was  only  investigating  the 
market,  and  offers  no  evidence  of  marketability  beyond 
speculation  of  future  profitability,  the  claimant  has 
failed  to  carry  his  burden  of  showing  that  a discovery 
is  present  within  the  limits  of  his  claim. 

United  states  v.  Grovenor  B. Hontanert  et  al„.  63  IBLA 

35  (Bar.  30,  1982) 


Hhen  the  Government  contests  a mining  claim  on 
a charge  of  lack  of  discovery  of  a valuable  mineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a prima  facie 
case.  Once  a prima  facie  case  is  established,  the 
burden  shifts  to  the  claimant  to  overcome  that  showing 
by  a preponderance  of  the  evidence. 

Bhere  a Government  mineral  examiner  testifies  that 
he  has  examined  a claim  and  found  the  mineral  values 
insufficient  to  support  a finding  of  discovery,  a prima 
facie  case  of  invalidity  has  been  established. 

A discovery  of  a valuable  mineral  deposit  has  been 
made  where  minerals  have  been  found  and  the  evidence  is 
of  such  a character  that  a prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
means,  with  a reasonable  prospect  of  success,  in  devel- 
oping a valuable  mine.  This  generally  requires  a show- 
ing of  marketability — that  the  deposit  in  question  can 
be  extracted,  removed,  and  marketed  at  a profit  at 
present. 

Dnited  States  v.  Eugene  Bowyer  et  al«,  63  IBLA  388 
(Apr.  30,  1982) 


BIMIHG  CLAIHS — Continued 
DISCOVERY — Continued 
Generally — Continued 

Dining  claims  are  properly  declared  invalid  where 
the  mining  claimants  fail  to  show  that  the  mineral 
deposits  on  the  claims  can  be  mined,  removed,  and  mar- 
keted at  a profit. 

A prima  facie  case  against  the  validity  cf  a min- 
ing claim  is  established  by  the  testimony  cf  an  expert 
witness  who  has  examined  the  mineral  deposit  cn  the 
claims  and  the  costs  of  mining  that  deposit,  and  who 
concludes  that  the  mineral  deposit  cannot  be  mined, 
removed,  and  marketed  at  a profit. 

A presumption  is  raised  that  mining  claimants  have 
failed  to  discover  a valuable  mineral  deposit  if  there 
has  been  little  or  nc  development  or  operations  on  the 
claims  over  a long  term.  This  presumption  can  be  over- 
come by  evidence  that  the  mineral  deposits  can  be  mined, 
removed,  and  marketed  at  a profit. 

A mining  claimant  has  not  made  a discovery  of  a 
valuable  mineral  deposit  where  further  exploration  is 
necessary  to  determine  whether  there  is  a reasonable 
prospect  of  success  in  developing  a valuable  mine. 

Dnited  states  v.  Kavcee  Bentonite  Cote,  et  al . . 64  IB LA 
183  (Hay  27,  1982)  89  I.t.  262 


Bhere  a qualified  mineral  examiner  testifies 
that  he  examined  and  took  samples  from  the  only  exposed 
areas  on  contested  mining  claims,  that  bis  examination 
and  the  assay  of  those  samples  revealed  no  mineraliza- 
tion, and  that  he  was  of  the  opinion  that  a prudent 
person  would  not  spend  time,  effort,  and  money  believ- 
ing he  had  a reasonable  prospect  of  developing  a 
valuable  mine,  a prima  facie  case  of  invalidity  of  the 
claims  is  established.  Bhere  the  claimant  submits 
unverified  reports  of  mineralization  and  testifies  that 
little  work  and  nc  sampling  have  been  done  on  the 
claims  since  he  restaked  then,  the  prima  facie  shewing 
is  not  rebutted,  and  the  claims  are  properly  declared 
invalid. 

ji3ited_jt£,tes_yJ_IgpgIij2_Go2dJ_J.acJ , 64  IBLA  241 
(Hay  28,  1982) 


A mining  claimant  has  not  made  a discovery  of  a 
valuable  mineral  deposit  where  further  exploration  is 
necessary  tc  determine  whether  there  is  a reasonable 
prospect  of  success  in  developing  a valuable  nine. 

The  standard  of  discovery  applied  in  a Government 
contest  is  far  stricter  than  that  applied  in  a contest 
between  rival  claimants.  The  mere  presence  of  slight 
amounts  of  gold  on  a placer  mining  claim  does  net 
satisfy  the  requirement  of  a discovery  of  a valuable 
mineral  deposit  under  the  mining  lavs,  even  if  the 
showings  would  justify  further  exploration. 

■Eji-t 2 J-t-BKligS * « 65  IBLA  239  (July  9, 
1982) 


A Bureau  of  Land  Hanagecent  determination  that 
mining  claims  located  in  a wilderness  study  area  ccn- 
stitute  valid  existing  rights  under  sec.  701(h)  of  tbe 
Federal  Land  Policy  and  Hanagement  Act  of  1976,  made  in 
conjunction  with  a review  of  a proposed  sine  plan  of 
operation,  is  an  integral  part  of  the  review  process, 
serving  to  identify  the  applicable  standard  governing 
regulation  of  aining  activities  on  tbe  clains.  Bhere 
the  clain  operator  withdraws  tbe  nine  plan  and  indi- 
cates that  he  plans  no  activity  on  tbe  claims,  an 
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appeal  of  the  initial  BLfl  determination  Bust  be  dis- 
aissed  because,  in  absence  of  the  proposed  operations, 
the  determination  is  no  longer  ripe  for  review. 


.P^seyt  Sgsvj,voxg , 

65  IBLA  380  CJaly  20,  1982) 


A discovery  of  valuable  ainerals  under  the  Federal 
sining  laws  exists  only  where  the  ainerals  found  are  of 
such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  seans  with  a reasonable  prospect  of  success  in 
developing  a valuable  line.  Discovery  requires  a show- 
ing that  the  nineral  can  be  extracted,  reaoved,  and 
aarketed  at  a profit  presently,  and  could  have  been  as 
of  the  date  the  lands  were  withdrawn  froa  aineral  entry. 

United  States  v.  Alaska  Liaestone  Corn..  66  I BLR  316 
(Stag-  25,  1982) 


A discovery  of  a valuable  aineral  deposit  does  not 
exist  where  the  available  evidence  is  of  such  a charac- 
ter that  a person  of  ordinary  prudence  would  only  be 
justified  in  conducting  further  exploration  of  the 
claias  before  aaking  a coaaitnent  to  develop  a profit- 
able nine.  There  Bust  be  physically  exposed  within  the 
Units  of  the  claia  the  vein  or  lode  bearing  aineral  of 
such  quality  and  such  quantity  as  to  justify  the  expen- 
diture of  aoney  for  developaent  of  a nine  and  the 
extraction  of  the  Mineral. 

To  the  extent  that  a wining  claia  is  situated  on 
land  which  was  withdrawn  froa  entry  under  the  aining 
laws,  the  claiaant  aust  not  only  show  that  the  dis- 
covery of  a valuable  aineral  deposit  presently  exists 
but  also  that  the  claia  was  valid  as  of  the  date  of  the 
withdrawal.  If  the  claia  was  not  valid  at  the  tine  of 
the  withdrawal,  it  was  not  excepted  froa  the  effect  of 
the  withdrawal.  The  claia  could  not  becooe  valid  there- 
after by  any  additional  exploratory  work  or  through  an 
increase  of  aineral  value  due  to  a change  in  the  aarket. 

Lack  of  developaent  alone  oay  support  a finding  of 
invalidity,  unless  there  is  direct  evidence  in  the 
record  that  the  aaterial  froa  the  aine  is  aaxketable, 
i. e. . that  the  aineral  can  be  ained,  reaoved,  and 
aarketed  at  a profit. 

fi£iie3_§t3teS_yi_gicnael_C._BecK2GI*_Viigicia_.Ri_gecXlej!, 
66  IBLA  357  (Aug.  27,  1982) 


A aining  claia  which  is  not  supported  by  the  dis- 
covery of  a valuable  aineral  deposit  at  the  tine  of 
withdrawal  of  the  land  is  not  excepted  free  the  effect 
of  the  withdrawal.  Neither  the  subsequent  exposure  of 
previously  undiscovered  deposits  nor  a subsequent 
increase  in  value  of  a aineral  previously  exposed  can 
breathe  life  into  such  an  invalid  claia. 

Onited  States  v.  Robert  B.  Lara.  67  IBLA  «8  (Sept.  9, 
1982) 


The  discovery  of  a valuable  aineral  deposit  is 
essential  to  a valid  claia.  Under  the  "prudent  aan 
test,"  in  order  to  qualify  as  a valuable  aineral 
deposit,  the  discovered  deposits  aust  be  of  such  a 
character  that  "a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  labor  and  neans 
with  a reasonable  prospect  of  success  in  developing  a 
valuable  aine." 

The  "aarketability  test,"  a refineaent  of  the 
"prudent  aan  test,"  requires  a claiaant  to  show  that  a 
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aineral  can  be  extracted,  reaoved,  and  aarketed  at  a 
profit.  The  latter  does  not  set  forth  a distinct  stand- 
ard, but  rather  is  regarded  as  coapleaertary  to  the 
"prudent  aan  test."  Factors  such  as  the  cost  cf  extrac- 
tion, resoval,  and  marketing  are  relevant  considerations 
to  determine  whether  a person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  cf  tiae  and 
neans  to  develop  a paying  aine. 

A prifca  facie  case  of  no  discovery  is  established 
when  a Government  aineral  exaainer  testifies  that  he 
examined  the  claia  and  found  insufficient  evidence  cf 
the  discovery  of  a valuable  aineral  deposit. 

Shere  the  Government  contests  the  validity  of  a 
aining  claia  on  a charge  of  lack  bf  discovery,  it  bears 
only  the  burden  of  establishing  a priaa  facie  case  cf 
the  evidence  that  a discovery  has  not  been  Bade  and 
does  not  exist  within  the  boundaries  of  the  claia. 

The  sining  claiaant  has  the  ultiaate  burden  tc  cverccae 
the  case  by  establishing  the  discovery  of  a valuable 
aineral  deposit  within  the  liaits  of  the  claia  by  a 
preponderance  of  the  evidence.  The  contestee  in  a 
aineral  contest  aust  prevail,  if  at  all,  upen  the 
strength  of  his  own  case,  rather  than  upon  any  weakness 
of  the  Gowernsent's  case. 

A Governsent  aineral  exaainer  in  determining  the 
validity  of  a aining  claia  need  only  exaaine  the  clair 
to  verify  whether  the  claiaants  have  mad®  a discovery. 

He  is  not  required  tc  perfora  discovery  work,  tc 
explore  or  saaple  beyond  the  claiaants*  workings,  or  to 
rehabilitate  alleged  discovery  cuts  to  establish  the 
Government's  priaa  facie  case  of  no  discovery.  It  is 
incuabent  open  a lining  claiaant  to  keep  discovery 
points  available  for  inspection  by  a Governsent  aineral 
exaainer . 

Discovery  required  by  the  aining  laws  Beans  sere 
than  a showing  only  of  isolated  bits  of  mineral  act 
connected  with  or  leading  to  substantial  values.  Tc 
constitute  a discovery  on  a lode  claia  there  Bust  be 
exposed  within  the  liaits  of  the  claim  a vein  cr  lede 
of  aineral- bearing  rock  in  place,  possessing  in  and  cf 
itself  a present  value  for  sining  purposes. 

Shere  a airing  or  aillsite  claia  is  situated  cn 
land  subsequently  withdrawn  froa  operation  of  the 
aining  laws,  the  validity  of  the  claia  aust  be  tested 
by  the  value  of  the  aineral  deposit  as  of  the  date  cf 
the  withdrawal,  as  well  as  the  date  cf  the  hearing.  If 
the  aining  claia  was  not  supported  at  the  date  cf  the 
withdrawal  ky  a discovery  of  a valuable  aineral  deposit, 
the  land  within  its  boundaries  would  not  be  excepted 
froa  the  effect  of  the  withdrawal,  and  the  claia  ecu  Id 
not  thereafter  becoae  valid  even  though  the  value  cf 
the  deposit  subsequently  increased  due  to  a change  in 
the  sarket. 

United  States  vT  Perry  L.  Jones.  Cjjet  Sajth, 

67  TEL fl” 225  (Sept .~2  3 , 1982) 


Any  exposure  of  the  rich  oil  shale  foxtaticn  knewn 
as  the  Parachute  Creek  seaber  can  be  geologically 
inferred  to  embrace  sufficient  quantity  of  high  grade 
oil  shale  and , therefore,  to  constitute  a valuable 
aineral  deposit  on  an  oil  shale  placer  sining  claia. 
However,  expesure  of  a surface  deposit  of  lean  cil 
shale  is  inadequate  to  desonstrate  the  existence  cf 
rich  deposits  at  depth  in  the  absence  of  evidence  shew- 
ing that  it  is  part  of  a deposit  that  can  be  fcllcwed 
to  depth  within  the  lateral  liaits  of  the  claia. 

United  States  v.  Meter  Oil  Co.  et  a 1 . . 68  IBLA  37 
(0ct7  21,  1S62)  “ 89  I.D.  538 
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Occasional  assays  of  material  fro®  a lining  claim 
showing  high  values  of  gold  are  not  conclusive  evidence 
of  a qualifying  discovery.  Other  factors  lust  be  con- 
sidered, such  as  the  extent  of  the  lineral  deposits, 
the  number  of  samples  assayed  showing  only  a trace  of 
mineral,  and  the  nature  of  the  sasples  yielding  the 
high  values.  To  be  meaningful,  the  samples  must  be 
representative  of  the  mineral  deposit,  not  simply 
selective  showings  of  the  best  mineralization. 

A distinction  is  properly  recognized  between  a 
"valuable  mineral"  and  a "valuable  mineral  deposit.” 

To  establish  the  existence  of  a valuable  mineral 
deposit  on  a lode  claim  there  must  be  evidence  of 
continuous  mineralization  along  the  course  of  a vein 
or  lode  and  the  mere  showing  of  disconnected  pods  of 
mineral  concentration,  even  of  high  values,  does  not 
suffice  by  itself. 

Onj-ted  States  y.  Slater  A.  Judd.  Jr,.  68  IBLA  137 
(OctT  2 9,  1982) 


Geologic_Inference 

The  validity  of  a mining  claim  cannot  depend  on 
the  inference  of  richer  ore  or  wider  veins  than  those 
which  are  already  physically  exposed. 

United  States  v.  Hichael  D.  Beckley.  Virginia  8.  Beckley , 
66  IBLA  357  (Aug.  21~  1982) 


Any  exposure  of  the  rich  oil  shale  formation  known 
as  the  Parachute  Creek  member  can  be  geologically 
inferred  to  embrace  sufficient  quantity  of  high  grade 
oil  shale  and,  therefore,  to  constitute  a valuable 
mineral  deposit  on  an  oil  shale  placer  mining  claim. 
However,  exposure  of  a surface  deposit  of  lean  oil 
shale  is  inadequate  to  demonstrate  the  existence  of 
rich  deposits  at  depth  in  the  absence  of  evidence  show- 
ing that  it  is  part  of  a deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 

”011  shale."  Rock  containing  less  than  3 gallons 
per  ton  of  kerogen  is  not  distinguishable  from  average 
shale  or  limestone  in  the  earth’s  crust  and  is  there- 
fore not  "oil  shale."  Discovery  of  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 

United  States  y.  Bebejr  Ojl  Co,  et  al..  68  IBLA  37 
(OctT  2X7*1982)  ’ " 89  I. D.  538 


Marketability 

A discovery  of  valuable  minerals  under  the  Federal 
mining  laws  exists  only  where  the  minerals  found  are  of 
such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  his  labor 
and  means  with  a reasonable  prospect  of  success  in 
developing  a valuable  mine.  Discovery  requires  a show- 
ing that  the  mineral  can  he  presently  extracted, 
removed,  and  marketed  at  a profit. 

United  States  v.  Grovenor  B.  Montanert  et  al..  63  IBLA 
35  (Mar 7 3 o7  1982) 
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Jacket  ability— Continued 

A discovery  of  a valuable  lineral  deposit  has  been 
■ade  where  ainerals  have  been  found  and  the  evidence  is 
of  such  a character  that  a prudent  person  would  be  jus- 
tified in  the  further  expenditure  of  his  labor  and 
■eans,  with  a reasonable  prospect  of  success,  in  devel- 
oping a valuable  nine.  This  generally  requires  a show- 
ing of  narketability— that  the  deposit  in  question  can 
be  extracted,  reioved,  and  aarketed  at  a profit  at 
present. 

United  States  v.  Eugene  Bowver  et  al. . 63  IBLA  388 
(Apr.  30,  1982) 


For  a mining  claim  to  be  valid  there  nust  be  a 
discovery  of  a valuable  lineral  deposit  within  the 
liiits  of  the  claii.  There  has  been  a discovery  where 
ainerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  leans,  with  a reasonable  prospect  of  success 
in  developing  a valuable  nine. 

When  the  Governnent  contests  a lining  claii  cn  a 
charge  of  lack  of  discovery  of  a valuable  lineral 
deposit,  it  has  assuied  the  burden  of  gcing  forward 
with  sufficient  evidence  to  establish  a priia  facie 
case.  Hhere  a Government  lineral  exaiinex  testifies 
that  be  has  exaiined  a claim  and  found  the  quantity  of 
■inerals  insufficient  to  support  a finding  of  discovery, 
a priia  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claimants  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
made. 

Hhere  contestees  present  uncontroverted  evidence 
showing  that,  over  a period  of  4 years,  they  and  a part- 
ner have  extracted  26  or  27  ounces  of  gold  free  their 
claii  using  a suction  dredge,  and  where  the  Governnent 
has  made  no  showing  that  suction  dredge  lining  wculd  be 
insufficient  to  support  a valid  claii,  the  contest  is 
properly  dismissed  without  prejudice  to  the  initiaticn 
of  another  contest  complaint. 

Dnited.  States  v.  Clifford  L, . E Mary  A,_Hilliais. 

65  IBLA  346  (July  16,  1982) 


A discovery  of  valuable  ainerals  under  the  Federal 
mining  laws  exists  only  where  the  ainerals  found  are  of 
such  a character  that  a person  of  ordinary  prudence 
would  be  justified  in  further  expenditure  of  hie  labor 
and  means  with  a reasonable  prospect  of  success  in 
developing  a valuable  mine.  Discovery  requires  a shew- 
ing that  the  lineral  can  be  extracted,  reioved,  and 
■arketed  at  a profit  presently,  and  could  have  been  as 
of  the  date  the  lands  were  withdrawn  from  lineral  entry. 

Dnited  States  v . Alaska  Limestone  Corn..  66  IBIA  316 
’(Aug.  25,  1982) 


The  value  of  a lineral  deposit  claiied  under  the 
mining  laws  must  be  determined  by  objective  rather  than 
subjective  criteria.  An  otherwise  invalid  nine  cannot 
be  bootstrapped  into  validity  because  the  aaterial  lay 
be  used  in  seme  other  profitable  business  in  which  a 
clainant  may  be  engaged. 


Jteilgj— States.y^-Bjcfrael , je^lgy 

66  IBLA  357  (Aug.  27,  1982) 


BINIHG  CL  A IBS— Continued 
DISCOVERY — Continued 

Bar ket ability — Continued 

Although  a favorable  showing  of  actual  sales  may 
demonstrate  marketability,  lack  of  sales  is  not  neces- 
sarily conclusive  on  the  issue  of  marketability.  Lack 
of  sales  nay  be  overcome,  after  all  the  evidence  is 
heard,  by  a preponderance  of  the  evidence  showing  that 
a prudent  person  could  have  extracted  and  marketed  the 
mineral  profitably. 

Dnited  States  v.  Victor  Baterial  Co..  67  IBLA  274 
(Sept.  28,  1982) 


BEARINGS 

A mining  claim  contest  hearing  will  not  be 
reopened  to  afford  the  claimants  an  opportunity  to 
prove  a discovery  had  been  made  on  the  claims  in  the 
absence  of  a tender  of  proof  and  evidence  to  show 
equitable  justification  for  a further  proceeding  in 
the  case.  Also,  the  case  will  not  be  reopened  where 
the  Administrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claimants'  witnesses  on  issues  going  to  their 
failure  to  present  a case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  showing  of  a denial  of  due 
process. 

Dnited  States  v.  Ernest  C.  Downs  and  Goldfield  Deep 
Hines  Co.  of  Nevada.  61  IBLA  25l“(Jan.  29,  1982) 


■here  a contest  complaint  charges  that  no  qualify- 
ing discovery  of  mineral  has  been  made,  an  answer  which 
alleges  that  there  are  "good  values"  and  exposed  veins 
on  the  claim  is  sufficient  to  raise  a justiciable  issue 
to  be  resolved  at  a hearing. 

Bich  Knoblock.  61  IBLA  297  (Feb.  3,  1982) 


The  Government  is  under  no  obligation  to  provide 
counsel  for  a mining  claimant  at  an  administrative 
hearing.  Failure  of  the  claimant  to  have  counsel  at  a 
hearing  into  the  validity  of  mining  claims  will  afford 
the  claimant  no  greater  rights  on  appeal  than  if  he  had 
obtained  counsel. 

Dnited  States  v.  Imperial  Gold,  Inc..  64  IBLA  241 
(Bay  28,  1982) 


If,  after  the  Government  has  established  a prima 
facie  case  of  nondiscovery,  evidence  presented  by  a 
mining  claimant  in  a Government  contest  fails  to  show 
that  there  has  been  discovery  of  a valuable  mineral 
deposit,  the  claim  is  properly  declared  invalid  regard- 
less of  any  defects  in  the  Government's  case. 

To  warrant  a further  hearing  in  a mining  claim 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.  Vague  and  unsupported  assertions  of  min- 
eralization do  not  establish  a basis  for  reopening  the 
hearing.  Because  under  30  O.S.C.  « 23  (1976)  a mining 
claimant  must  make  a discovery  of  a valuable  mineral 
deposit  prior  to  the  location  of  the  claim,  it  is  pre- 
sumed that  when  the  validity  of  bis  claim  is  challenged, 
the  mining  claimant  need  only  cone  forward  with  the 
evidence  of  discovery  which  he  has  already  made. 

Dnited  States  v.  Gary  J.  Burdock.  65  IBLA  239  (July  9, 
1982) 


HIRING  CLAIBS — Continued 
HEABINGS — Continued 

Even  if  the  Government  had  failed  to  sake  a prima 
facie  case  against  the  validity  of  the  claim,  evidence 
presented  by  the  contestee  which  shews  that  a discovery 
bad  not  been  made  may  support  a determination  cf  inva- 
lidity, because  when  a contestee  introduces  evidence, 
the  determination  must  be  made  on  the  basis  of  tbe 
whole  record,  not  just  a part  of  it. 

A continuance  cf  a hearing  into  the  validity  cf  a 
mining  claim  will  only  be  granted  where  tbe  mining 
claimant  presents  sufficient  reason  to  justify  the 
grant  of  an  additional  opportunity  to  present  his  case, 
i.e. . where  circumstances  have  placed  a substantial 
constraint  upon  his  ability  to  obtain  or  offer  samples 
or  other  evidence  of  a discovery.  Furthermore,  it  must 
appear  that  the  claimant  is  not  using  tbe  additional 
time  to  make  the  requisite  discovery. 

Dnited  States  y.  Hichael  D.  Becklev.  Virginia  B.  Eeckle 
66  IBLA  357  (Aug.  27~  1982) 


It  is  not  reversible  error  for  an  Administrative 
Law  Judge  tc  supplement  the  record  by  receiving  evi- 
dence after  the  close  of  the  hearing  in  order  tc  render 
a fully  informed  initial  decision,  where  tbe  party 
objecting  tc  the  admission  of  the  additional  evidence 
is  given  an  opportunity  to  comment  on  and  challenge 
such  evidence. 

Dnited  States  v.  Victor  Baterial  Co..  67  IBLA  274 
(Sept.  28,  1982) 


In  proceedings  before  the  Department  tc  determine 
the  validity  of  a mining  claim,  notice  and  an  opportun- 
ity for  a hearing  is  required  only  where  there  is  a 
disputed  question  of  fact,  tihere  the  validity  cf  a 
claim  turns  on  the  legal  effect  to  be  given  facts  cf 
record  concerning  the  status  of  the  land  when  the  claim 
was  located,  no  hearing  is  required. 

Backav  Ear  Ccrp..  69  IBLA  148  (Dec.  13,  1982) 


LANDS  SUBJECT  TC 

A mining  claim  located  on  lands  subject  tc  a valid, 
ongoing,  and  preexisting  material  site  granted  pursuant 
to  the  Federal  Highway  Act  of  S9ow.  9,  1921,  23  O.S.C. 

4 18  (1946)  , now  the  Federal  Aid  Highway  Act,  23  O.S.C. 
i 317  (1976),  is  null  and  void  ab  initio. 

Land  which  has  been  patented  without  a reserva- 
tion of  minerals  to  the  Dnited  States  is  not  available 
for  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

Balnh  Bemmott.  61  I EL A 116  (Jan.  6,  1982) 


Bining  claims  located  on  land  which  was  segregated 
and  closed  to  mineral  entry  are  properly  declared  null 
and  void. 

Bobert  E.  Budio.  Verne  Andrews.  61  IBLA  220  (Jan.  28, 
1982) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  tbe  mining  laws  is  null 
and  void  ab  initio.  BLB  properly  declares  mining 
claims  null  and  void  to  the  extent  that  they  were 
located  in  the  Sawtooth  National  Becreation  Area  after 
Aug.  22,  1972,  the  date  on  which  tbe  recreation  area 
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SMI  N G_C  L j)  I M S — Continued 

LANDS  SUBJECT  TO — Continued 

was  established  and  the  lands  withdrawn  from  mining 
location. 

Clayton  S.  Hale.  62  IBLA  35  (Feb.  24,  1982) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Land  which  has  been  patented  without  a reserva- 
tion of  minerals  to  the  United  States  is  not  available 
for  location  of  mining  claims,  and  mining  claims 
located  on  such  land  after  it  is  so  patented  are  null 
and  void  ab  initio. 

Floyd  E.  Benton.  62  IBLA  243  (Bar.  15,  1982) 


A mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void. 

Geprge  H.  Fenpjnore  et  al..  63  IBLA  214  (Apr.  12,  1982) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio. 

Thomas  Gillespie.  65  IBLA  10  (June  17,  1982) 

John  S.  Fleming.  65  IBLA  357  (July  20,  1982) 

Joe  Karren.  Sr.,  et  al..  65  IBLA  387  (July  23,  1982) 


A mining  claim  which  is  located  after  the  land  has 
been  withdrawn  from  mineral  entry  is  properly  declared 
null  and  void. 

James  H.  Gough.  65  IBLA  59  (June  23,  1982) 


Where  mining  claims  were  originally  located  on 
land  which  was  withdrawn  from  mineral  location,  the 
claims  will  be  declared  null  and  void  ab  initio. 

Fairfield  Mining  Co..  Inc..  66  IBLA  115  (Aug.  10,  1982) 


Mining  claims  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry  are  properly 
declared  null  and  void. 

J 6 B Mining  Co..  Inc..  66  IBLA  279  (Aug.  18,  1982) 

J 6 B Mining  Co..  Inc..  69  IBLA  73  (Nov.  30,  1982) 


A decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  U.S.C.  « 154  (1976),  for  restora- 
tion of  lands  within  a reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

Joe  Ashburn.  66  IBLA  328  (Aug.  25,  1982) 


MINING  CLAIMS — Continued 

LANDS  SUBJECT  TO — Continued 

To  the  extent  that  a mining  claim  is  situated  cn 
land  which  was  withdrawn  from  entry  under  the  mining 
laws,  the  claimant  must  not  only  show  that  the  dis- 
covery of  a valuable  mineral  deposit  presently  exists 
but  also  that  the  claim  was  valid  as  of  the  date  cf  the 
withdrawal.  If  the  claim  was  not  valid  at  the  time  cf 
the  withdrawal,  it  was  not  excepted  from  the  effect  cf 
the  withdrawal.  The  claim  could  not  become  valid  there- 
after by  any  additional  exploratory  work  or  tbrcugb  an 
increase  of  mineral  value  due  to  a change  in  the  market. 

UBited  States  v,  Mjgbael_ P._Beckley . Virginia  B.  Beckley , 
66  IBLA  357  (Aug.  27,  1982) 


A mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.  Lands  included  in  a withdrawal 
remain  withdrawn  until  there  is  a formal  revocaticn 
or  modification  of  the  order  of  withdrawal.  It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a future  revocation  of  the  withdrawal  is  being 
considered. 

Bonald  B.  Baaa.  67  IBLA  32  (Sept.  7,  1982) 


The  effect  of  the  issuance  to  the  State  of  Alaska 
of  a patent  without  a mineral  reservation  is  tc  trans- 
fer the  legal  title  from  the  United  States,  and  tc 
remove  from  the  jurisdiction  of  this  Department  the 
consideration  of  all  disputed  questions  concerning 
rights  to  the  land,  including  questions  as  to  the 
alleged  superiority  of  a mining  claim  to  the  State 
selection,  (there  the  lands  on  which  the  claim  is 
situated  have  been  patented  to  the  State,  ELM  prcperly 
refused  recordation  of  the  claim,  since  it  has  nc 
jurisdiction  over  the  claim. 

harry  J.  Pike , 67  IBLA  100  (Sept.  14,  1982) 


The  lands  underlying  a nonnavigable  lake  are  net 
available  for  the  location  of  mining  claims  where  the 
uplands  have  been  patented  without  reservation  cf 
minerals  to  the  United  States  or  where  the  uplands  in 
the  public  domain  have  been  appropriated. 

Lawrepce  F.  faum  et  67  IBLA  239  (Sept.  24,  1982) 


Nbere  land  has  been  reconveyed  to  the  United 
States  and  the  reconveyance  reserves  the  minerals  to 
the  grantor,  the  United  states  has  no  authority  to 
recognize  a claim  for  the  minerals  under  the  mining 
laws,  30  U.S.C.  9 22  (1976),  because  the  minerals  are 
not  owned  by  the  United  States.  Such  a claia  is  prcp- 
erly declared  null  and  void,  regardless  of  whether  cr 
not  a claimant  performed  assessment  work  or  paid  taxes 
on  the  land. 

John  B.  Craig.  Helen  v.  Craig,  68  IBLA  11  (Oct.  18, 
1982) 


A mining  claim  located  on  land  which  has  been 
segregated  froa  aineral  location  is  properly  declared 
null  and  void  ab  initio.  In  making  such  a finding  it 
may  be  necessary  to  draw  the  distinction  between  an 
amended  location  of  a claia  which  predated  the  with- 
drawal and  a relocation  or  new  location  made 
subsequently. 


B.  J.  Hall.  68  IBLA  122  (Oct.  27,  1982) 
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BIHIBG  cuns- continued 

LABBS  SUBJECT  TO-Continued 

Bining  claims  are  properly  declared  null  and  void 
mb  initio  when  they  are  located  on  land  which,  on  the 
date  of  location,  was  included  in  an  application  for 
withdrawal  froa  appropriation  under  the  public  land 
laws,  including  the  aining  laws  and  the  aineral  leasing 
laws. 

Louise  Woodall.  69  IBLA  108  (Bow.  30,  1982) 


Bhere  aining  claias  were  originally  located  on 
land  which  was  withdrawn  froa  aineral  location,  the 
claias  are  null  and  void  ab  initio. 

Charles  Deaitz.  69  IBLA  195  (Dec.  9,  1982) 


A aining  dais  located  prior  to  Aug.  11,  1955,  on 
land ' withdraws  for  a powersite  is  null  and  void  ab 
initio. 

Backav  Bar  Corn. . 69  IBLA  198  (Dec.  13,  1982) 


A aiming  clan  located  on  land  after  the  land  was 
segregated  and  closed  to  aineral  entry,  by  notation  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 

Lester  H.  Holt.  69  IBLA  180  (Dec.  15,  1982) 


L0CATABILIT1  OF  BXHERAL 

In  deteraining  whether  a deposit  of  clay  is  locat- 
able  as  a valuable  aineral  deposit  under  the  aining 
laws,  there  is  a distinction  between  a deposit  con- 
sidered to  be  coaaon  or  ordinary  clay,  which  is  not 
locatable,  and  a locatable  deposit  having  exceptional 
qualities  useful  and  marketable  for  purposes  for  which 
coaaon  clays  cannot  be  used. 

Coeaon  clay  includes  clay  usable  for  structural 
and  other  heavy  clay  products,  for  pressed  or  face 
brick,  as  well  as  ordinary  brick,  file,  and  pipe,  for 
pottery,  earthenware,  stoneware,  and  ceaent. 

A deposit  of  bentonite  which  can  profitably  be 
removed  and  marketed  for  pelletizing  taconite  is  an 
exceptional  clay  locatable  under  the  aining  laws,  even 
though  blending  and  additives  are  necessary  to  Bake  the 
deposit  suitable  for  such  use. 

Even  if  a aining  claimant  establishes  that  a 
deposit  of  bentonite  is  the  sale  quality  as  other 
deposits  sold  for  pelletizing  taccnite,  the  claiaant 
aust  establish  that  his  deposit  can  be  marketed  for 
this  purpose  rather  than  for  a purpose  for  which  coaaon 
clay  can  also  be  used.  The  claiaant  aust  establish 
that  the  Material  on  his  clain,  not  soae  other  claia. 
Bay  be  aimed , reaoved,  and  marketed  at  a profit. 

United  States  v.  Kavcee  Bentonite  Corn,  et  al..  64  IBLA 
183  (Hay  27,  1982)  “ ~ 89  I.D.  262 


L0CATI0B 

■o  placer  location  shall  include  tore  than 
20  acres  for  each  individual  claiaant  and  aay  not 
exceed  160  acres  for  an  association  of  up  to  eight 
individual  claiaants.  30  U.S.C.  $$  35,  36  (1976) ; 
43  CFR  3842.1-2. 


continued 

LOCATICH — Continued 

In  order  to  amend  a claia,  it  is  necessary  that 
the  party  seeking  to  so  aaend  have  present  title  tc  the 
claia,  since,  in  the  absence  of  such  title,  any  act 
purporting  to  "aaend"  is  actually  in  derogation  of  the 
original  claia  and  aust  be  treated  as  a relocation. 

Shere  a party  alleges  that  a location  notice, 
denoainated  as  a relocation,  is,  in  fact,  an  asendient 
of  an  earlier  location,  and  gaps  in  the  chain  cf  title 
to  the  original  claias  are  apparent  on  the  record,  that 
party  aust  subait  evidence  eliminating  any  such  hiatus 
in  the  chain  of  title.  In  the  absence  of  such  evidence, 
the  purported  aaendient  aust  be  treated  as  a relocation. 

Where  a aining  claiaant  seeks  tc  aaend  varices 
aiming  claias,  there  aust  be  sose  way  to  ascertain  which 
claias,  in  fact,  are  being  anended.  Where  it  is  impos- 
sible to  identify  specific  claias  with  specific  atemd- 
aents,  the  amendment  can  be  of  no  force  or  effect. 

62  IBLA  124  (Bar.  9,  1982) 


Appellant  has  not  complied  with  the  statutory  and 
regulatory  rules  for  recordation  of  lining  clai»  loca- 
tions where  the  document  filed  with  ElB  kears  a loca- 
tion date  that  the  document  filed  with  the  county  dees 
not.  Boreover,  State  of  Bashington  law,  which  governs 
deter aination  of  the  location  date  in  this  case,  ccn- 
teaplates  recordation  of  a location  notice  with  the 
county  only  after  certain  prerequisites  have  been 
accomplished  on  the  claia  to  locate  it.  Thus,  the 
declaration  that  location  occurred  on  Rev.  11,  1981, 
or  on  Feb.  3,  1982,  is  incorrect  when  the  location 
notice  was  recorded  with  the  county  Sov.  10,  1981. 
Shere  it  is  iapossible  for  8LH  to  ascertain  whether 
the  mining  claiaant  has  tinely  filed,  because  the 
location  date  is  clearly  incorrect  or  aissing,  the 
filing  is  properly  rejected. 

Gerald  B.  Bannon,  63  IBLA  115  (Apr.  2,  1982) 


Under  43  CFR  3833.1-2  (b) , the  owner  of  an  anpat- 
ented  aining  claim,  aillsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  days  after  the  date  of  location  of  that  dais  in  the 
proper  Bureau  of  Land  Hanageaent  office  a copy  cf  the 
official  record  of  the  notice  or  certificate  cf  loca- 
tion of  the  claia  or  site. 

Donald  C.  Strong.  63  IBLA  195  (Apr.  8,  1982) 


An  "amended  location"  of  a aining  claim  is  a subse- 
quent location  intended  to  further  the  rights  acquired 
by  the  earlier  locator  while  making  sene  change  in  the 
location,  such  as  changing  the  name  of  the  claia  a its 
owners  of  record  (as  where  the  original  claia  has  been 
sold)  or  excluding  excess  acreage.  In  contrast  tc  a 
"relocation,"  an  "aaended  location"  does  relate  back 
to  the  date  cf  the  filing  of  the  original  notice  cf 
location,  sc  that  the  filer  does  receive  the  rights 
associated  with  the  earlier  location,  including  its 
superiority  to  subsequent  withdrawals,  to  the  extent 
that  the  aaended  location  Merely  furthers  rights 
acquired  by  a prior  subsisting  location,  and  does  net 
include  any  new  land.  The  owner  of  a claim,  deter- 
mined to  be  an  aaended  location  of  a claim  originally 
located  on  or  before  Cct.  21,  1976,  is  required  tc 
comply  with  the  provisions  of  43  U.S.C.  t 1744(a) 

(1976)  and  43  CPR  3833.2-l(a)  insofar  as  these  previ- 
sions deal  with  claims  located  on  or  before  Cct.  21, 
1976. 

Gary  S.  Posenlak.  63  IBLA  326  (Apr.  27,  1982) 


Clayton  5,  Bmle,  62  IBLA  35  (Feb.  24,  1982) 
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MINING  CLAIMS — Continued 
LOCATION — Continued 

An  attended  location  notice  of  a aining  claia 
generally  relates  back  to  the  date  of  the  original 
location,  but  a location  notice  cannot  be  considered  an 
aaended  location  where  the  original  location  did  not 
coaport  with  the  statutory  requireaents. 

Kivalina  River  Mining  Ass'n.  65  IBLA  164  (June  29,  1982) 


An  aaended  location  notice  generally  relates  back 
to  the  date  of  original  location.  A location  notice 
cannot  be  considered  an  aaended  location  where  the  ori- 
ginal location  did  not  coaport  with  the  statutory 
requireaents.  A location  notice,  even  though  styled 
"aaended,"  nay  be  considered  an  original  location  where 
the  earlier  location  was  iaproperly  aade. 

Saauel  P.  Barr.  Sr..  65  IBLA  167  (June  29,  1982) 


An  aaended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice.  A loca- 
tion notice  cannot  be  considered  an  aaended  location, 
so  as  to  relate  back  to  a location  which  predates  a 
withdrawal  to  the  extent  such  location  notice  describes 
new  land  not  contained  in  the  original  location. 

Hhere  there  are  factual  questions  relating  to 
whether  a refiling  subsequent  to  a withdrawal  was  in 
the  nature  of  an  "aaended  location"  or  whether  it  con- 
stituted a "relocation,"  the  matter  will  be  referred 
for  a hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  aaended  location, 
and  that  it  is  thus  the  successor  in  an  unbroken  chain 
of  title  dating  back  to  the  original  location. 

Fairfield  Mining  Co..  Inc..  66  IBLA  115  (Aug.  10,  1982) 


Failure  to  coaply  with  state  and  local  regulations 
requiring  oil  shale  placer  mining  claims  to  be  narked 
on  the  ground  does  not  invalidate  the  claias  when  the 
clains  were  located  before  Feb.  25,  1920,  in  coapliance 
with  conteaporary  Departmental  regulations. 

Onited  States  v.  Weber  Oil  Co.  et  al..  68  IBLA  37 
(Oct. -21,  1982)"  " ' 89  I.D.  538 


"Date  of  location."  Under  Colorado  State  law,  as 
applied  by  43  CFR  3833.0-5  (h),  the  date  of  loeatien  of 
an  unpatented  aining  claia  in  Colorado  is  the  date 
specified  in  the  location  certificate.  Hhere  the 
claimant  fails  to  file  a copy  of  the  official  record  of 
the  notice  of  location  of  this  claim  with  BLR  within  90 
days  of  this  date,  BLR  properly  rejects  the  filing, 
notwithstanding  allegations  that  the  actual  date  of 
location  was  different  than  the  date  specified  in  the 
location  certificate. 

Amigo  Mining. Incif  68  IBLA  305  (Nov.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  $ 1744  (1976) , and 
43  CFR  3833.1-2 (b) , the  owner  of  an  unpatented  mining 
claim,  millsite  or  tunnel  site  located  after  Oct.  21, 
1976,  on  Federal  land  shall  file  within  9C  days  after 
the  date  of  location  of  that  claim  in  the  proper 
Bureau  of  Land  Banagement  office  a copy  of  the  official 
record  of  the  notice  or  certificate  of  location  of  the 
claim  or  site. 


BIN1NG  CLAIBS— Continued 
LOCATION — Continued 

For  the  purpose  of  Depariental  adjudication,  an 
aaended  location  is  one  Bade  in  furtherance  of  an 
earlier  valid  location,  while  a relocation  is  one  which 
is  adverse  to  the  prior  location. 

An  aaended  location  notice  generally  relates  back, 
where  no  adverse  rights  have  intervened,  to  the  date  of 
the  original  location. 

Coates-Iahusen . 69  IBLA  137  (Dec.  9,  1982) 


BASKET ABILITI 

For  a lining  claia  to  be  valid  there  Bust  be  a 
discovery  of  a valuable  aineral  deposit  within  the 
liaits  of  the  claim.  There  has  been  a discovery  where 
ainerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  aeans,  with  a reasonable  prospect  of  success 
in  developing  a valuable  aine. 

fthen  the  Governaent  contests  a aining  claia  on  a 
charge  of  lack  of  discovery  of  a valuable  aineral 
deposit,  it  has  assumed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a priaa  facie 
case.  Hhere  a Governaent  aineral  exaainer  testifies 
that  he  has  exaained  a claia  and  found  the  quantity  of 
ainerals  insufficient  to  support  a finding  of  discovery, 
a priaa  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  clainants  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
aade. 

Hhere  ccntestees  present  uncontroverted  evidence 
showing  that,  over  a period  of  4 years,  they  and  a part- 
ner have  extracted  26  or  27  ounces  of  gold  froa  their 
claia  using  a suction  dredge,  and  where  the  Government 
has  aade  no  showing  that  suction  dredge  aining  would  be 
insufficient  to  support  a valid  claia,  the  contest  is 
properly  disaissed  without  prejudice  to  the  initiation 
of  another  contest  conplaint. 

United  States  y. Clifford  L._6  Bary  1.  Billinas , 

65  IBLA  346  (July  16,  1982) 


The  value  of  a aineral  deposit  claiaed  under  the 
aining  laws  aust  be  deterained  by  objective  rather  than 
subjective  criteria.  An  otherwise  invalid  Bine  cannot 
be  bootstrapped  into  validity  because  the  aaterial  nay 
be  used  in  scae  othex  profitable  business  in  which  a 
claimant  may  be  engaged. 

0 t ates  . V , _ a iff&ag  3L  P,  _ B$ck  ley., , V j rg  jpjg_  f jg£  kjgj  , 

66  IBLA  357  (Aug.  27,  1982) 


The  Departnent  contested  the  validity  cf  four 
unpatented  limestone  placer  aining  claias  and  the 
associated  aillsite  contending  the  liaestone  frea  the 
claias  was  unaarketable.  Following  the  hearing,  the 
Adainistrative  Law  Judge  correctly  declared  the  claims 
null  and  void  where  the  evidence  established  the 
material  frem  the  claias  could  not  have  been  aarketed 
at  a profit. 

United  State?  v.  Estate  gf  Bildred  (luck  6 Clec  Hiimer . 
69  IELA~ 19  (Bov.  24,  1982) 


B.  Riuby  Young.  69  IBLA  88  (Nov.  30,  1982) 


141 


!IIi!£_CLSiflS~  Continued 
BILLSITBS 

The  failure  of  a holder  of  a aillsite  claia  which 
has  been  properly  recorded  under  *3  O.S.C.  § 1744  (b) 
(1976)  to  file  an  annual  notice  of  intention  to  hold 
the  aillsite  is  a curable  defect  and  the  aillsite  aay 
not  be  deesed  to  have  been  abandoned  absent  a failure 
to  cosply  with  a notice  of  deficiency. 

Otav  Hininq  Co..  62  IBLA  166  (Ear.  8,  1982) 


Ose  of  a aillsite  claia  as  a boat  dock  does  not 
satisfy  the  requirements  for  a valid  aillsite  claia. 

Even  if  such  a use  were  qualifying,  the  lack  of  pro- 
duction shows  that  the  site  is  not  presently  used  for 

shipping  ore,  and  an  intent  to  use  the  land  for  till- 

site  purposes  in  the  future  is  sot  sufficient  for  a 

valid  aillsite  claia.  Furthermore,  a aillsite  is  prop- 
erly declared  to  be  invalid  if  it  is  used  in  connection 
with  a lining  claia  that  is  held  to  be  invalid. 

jLMtM-SMtei^I^aickagl„£A-lgcklex«...Yiigil.ia„Ia-iJck2ei , 

66  IBLA  357  (Aug.  27,  1982) 


BIHBBAL  LAUDS 

Although  placer  claiis  say  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  embraced  by 
the  claia  Bust  be  aineral  in  character. 

OBiicd _3ia tes  v . _ Robert  1 . Lara . 67  xbla  48  (Sept.  9, 
1982) 


Bhere  10-acre  portions  of  oil  shale  placer  mining 
claias  cover  lands  froa  which  erosion  has  reaoved  the 
Parachute  Creek  aeaber  (the  principal  body  of  rich  oil 
shale),  there  is  no  geological  basis  to  infer  the  pres- 
ence of  rich  oil  shale,  and  such  portions  of  the  claias 
are  properly  deterained  to  be  nonaineral  in  character. 

gjjtgiLg ifliSS-W,, t_^l, , 68  IBLA  37 
(Oct.  21,  1982)  89  I.D.  538 


Land  is  aineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  aineral  of 
such  quality  and  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end.  A 
finding  that  land  is  aineral  in  character  aay  be  based 
wholly  on  inferential  evidence. 

«Laite2_state§  v^  qegii  sen  ,«t  ai.,  68  ibla  367 
(Bov.  22,  1982) 


PATENT 

where  an  applicant  for  a aineral  patent  has  been 
required  to  provide  additional  inforaation  and  docu- 
ments required  by  the  regulations  in  43  CFB  Part  3860, 
and  has  not  done  so  within  the  tine  prescribed  by  a 
Bureau  of  Land  Banageaent  decision,  8LB  aay  properly 
reject  the  aineral  patent  application  without  prejudice 
to  applicant's  right  to  subait  a proper  and  coaplete 
application  in  the  future. 

Donald  L.  Clark.  64  IBLA  129  (Bay  20,  1982) 


BIBIHG  CLAIMS— Continued 
PATENT--  Cent  inued 

Where  an  applicant  fer  a aineral  patent  has  been 
required  to  provide  additional  inforaation  and  dccu- 
aeats  required  by  the  regulations  in  43  CfB  Part  386C, 
and  has  not  done  so  after  10  years,  the  Bureau  cf  Land 
Banageaent  say  properly  reject  the  aineral  patent 
application  without  prejudice  tc  applicant's  right  tc 
subait  a preper  and  couplet©  application  in  the  future. 

Donald  i.  Clark.  64  IBLA  132  (Hay  20,  1982) 


The  provisions  of  30  O.S.C.  «§  29  and  30  (1976) 
relating  to  "adverse  claias"  refers  only  tc  adverse 
aineral  claias,  and  nothing  in  these  sections  purports 
to  liait  the  rights  of  third  parties  to  appeal  free  a 
denial  cf  a pretest  cf  a patent  application  where  they 
can  show  a cognizable  interest  which  has  been  adversely 
affected. 

lB-Xe-la£ifi£-£g9j5jt-BolJDdenuB  Co. . 68  IBLA  325 
(Bov.  22,  1982) 


An  Administrative  Law  Judge  in  a aining  contest 
aay  properly  preclude  testimony  at  a hearing  cn  resand 
on  issues  of  geology,  quality,  quantity,  and  continuity 
of  ore,  and  technology  of  a proposed  benef iciaticn 
process  where  findings  cn  such  issues  have  been  Bade  by 
the  Judge  at  an  earlier  hearing  and  approved  by  the 
Board  on  appeal,  and  no  offer  of  proof  is  subaitted  tc 
the  Board  that  would  ccapel  an  altered  finding. 

2m  . 68  IE  1 A 342 

(BOV.  22,  1982)  89  I. I.  586 


Sec.  22(c)  of  the  Alaska  Native  Claias  Settleaent 
Act  permits  the  conveyance  of  land  that  is  subject  tc 
unpatented  lining  claias  located  prior  to  Aug.  31, 

1971,  to  a regional  Native  corporation.  The  possessor y 
interest  of  the  aining  claiaant  in  the  claias  is  pro- 
tected, although  limited,  as  a valid  existing  right  by 
seci  22(c)  and  43  CFB  2650.3-2. 

Theodore  J.  ilaasv.  69  IBLA  160  (Dec.  13,  1982) 

e9  I.D.  61® 


PLACES  CLA1BS 

Bo  placer  location  shall  include  acre  than 
26  acres  for  each  individual  claiaant  and  aay  net 
exceed  160  acres  for  an  association  of  up  to  eight 
individual  claiaants.  30  O.S.C.  «§  35,  36  (1976)  ; 
43  CFB  3642.1-2. 

Clavtoc  S.  Bale.  62  IBLA  35  (Feb.  24,  1982) 


Although  placer  claias  aay  be  validated  by  a 
single  discovery,  each  10-acre  subdivision  eatraced  by 
the  claia  aust  be  aineral  in  character. 

gpi^fd„St3t€g.y.t,.jofee,rl_.BJt„_^a&,a.  67  IBLA  48  (Sept.  9. 
1982) 


Bhen  the  Government  contests  the  aineral  character 
of  a 10-acre  portion  of  a placer  aining  claia,  it 
assumes  the  burden  of  going  forward  with  sufficient 
evidence  to  establish  a priaa  facie  case;  the  burden 
then  shifts  to  the  claiaant  to  overcoae  that  shewing  by 
a preponderance  of  the  evidence. 

Land  is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains  aineral  cf 
such  quality  and  quantity  as  to  render  its  extraction 
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MI B1 N G_ c LA I H S — Continued 
PLACER  CLAIMS — Continued 

profitable  and  justify  expenditures  to  that  end.  A 
finding  that  land  is  mineral  in  character  may  be  based 
wholly  on  inferential  evidence. 

Dnited  States  v.  Cecil  Bell  et  al..  68  I E L A 367 
Inov.  22,  1982) 


POWERSITE  LAN DS 

A mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Eights 
Restoration  Act  of  Aug.  11,  1955,  30  O.S.C.  i 621  (1976)  , 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Set. 

Lincoln  Resources,  Inc..  66  IBLA  310  (Aug.  24,  1982) 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  location  of 
mining  claims  for  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  to  all  mineral 
location  until  enactment  of  the  Mining  Claim  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  O.S.C.  $ 621  (1976), 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

George  L.  Hawkins.  Wallace  G.  Heath.  66  IELA  390 
(Aug.  3l,  1982)" 


BIBIBG  CLAIMS — Continued 
BECCBDATIC* — Continued 

Filing  is  accomplished  only  when  a document  is 
delivered  tc  and  received  by  the  proper  ELM  office  dur- 
ing business  hours  and  depositing  a document  in  the 
mails  does  net  constitute  filing.  Bail  received  in  the 
post  office  box  designated  by  BLH  as  its  address  cf 
record  prior  to  BLH's  close  of  business  on  a given  day 
is  properly  considered  as  received  by  BLH  on  that  date 
and  failure  of  ELM  to  pick  up  the  mail  cannct  alter 
this  result.  However,  where  the  evidence  establishes 
that  a document  was  not  placed  in  the  BLH  pest  office 
box  until  after  the  deadline,  the  filing  is  net  timely. 

Golden  nonesuch  Hining  Ccrp.  et  al. . 61  IELA  120 
(Jan.  15,  1982) 


Where  a mining  claimant  records  in  the  ccnnty 
recording  office  notices  of  location  for  mining  claims 
which  reflect  the  month  and  year  of  location  bat  emit 
the  day,  and  thereafter  submits  to  the  Bureau  cl  Land 
Management  for  recordation  copies  of  the  notices  with 
the  day  filled  in,  ELM  should  accept  such  filing  for 
the  purpose  cf  recordation  under  sec.  314  of  the 
Federal  Land  Policy  and  Banagement  Act  on  the  assump- 
tion that  the  claimant  will  refile  the  corrected  docu- 
ments with  the  county  in  order  to  protect  its  interests 

Precious  Minerals  qnliBitgd^iflc,. , 61  IELA  136  (Jan.  15 
1982) 


Bhere  a mining  claim  was  located  in  Oct.  1969  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  BLH  cffice  on  or  before  Oct.  22,  1979,  the  claim 
is  properly  declared  abandoned  and  void  pursuant  to 
43  O.S.C.  « 1744(c)  (1976). 

Hilliaa  B.  H.  Dnderwccd.  61  IELA  172  (Jan.  25,  1962) 


A mining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a powersite  is  null  and  void  ab 
initio. 

Backav  Bar  Corp..  69  IBLA  148  (Dec.  13,  1982) 


Under  the  Mining  Claims  Rights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  mining 
operations  on  a group  of  mining  claims  on  land  with- 
drawn for  power  development  or  power  sites  where  unre- 
stricted placer  mining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
permit  limited  or  restricted  placer  mining  on  laud 
withdrawn  or  reserved  for  power  development  or  power- 
sites.  The  Secretary  may  permit  either  unrestricted 
placer  mining  or  none  at  all.  The  only  condition  which 
he  may  impose  on  permission  to  mine  is  that  the  locator 
must  restore  the  surface  of  the  claim  to  its  condition 
immediately  prior  to  mining  operations. 

Robert  B.  Ehrman.  Jr..  69  IBLA  290  (Dec.  23,  1982) 


RECORDATION 

Where  a mining  claim  was  located  in  Apr.  1970  and 
a copy  of  the  official  record  of  the  notice  of  location 
was  not  filed  with  the  proper  BLH  office  cn  cr  before 
Oct.  22,  1979,  the  claim  is  properly  declared  abandoned 
and  void  pursuant  to  43  O.S.C.  5 1744(c)  (1976). 

Al  Sherman.  61  IBLA  94  (Jan.  4,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement  Act  cf  1976,  43  O.S.C.  * 1744  (1976),  the  cwner 
of  a mining  claim  located  on  or  before  Oct.  21,  1976, 
must  file  a notice  of  intention  to  hold  or  evidence  cf 
performance  of  annual  assessment  work  on  the  claim  cn 
or  before  Oct.  22,  1979,  and  prior  to  Etc.  31  of  each 
year  thereafter.  This  requirenent  is  nandatory  and 
failure  to  conply  is  deeaed  ccnclusiaely  to  constitute 
an  abandonment  of  the  claim  by  the  cwner  and  renders 
the  clain  void. 

Bed  Scbaaf.  61  IBLA  323  (Feb.  8,  1982) 

Denver  B.  Tallman.  61  IELA  326  (Feb.  8,  1982) 
pee  Bright.  61  IBLA  356  (Feb.  16,  1982) 


Jim  B.  Bocnce.  62  IELB  9 (Feb.  23,  1982) 

Calabo  Bininu  Co..  63  IELA  5 (Bar.  25,  1982) 
Lawrence  Paul.  63  IBLA  275  (Apr.  19,  1982) 
ptaplev  Sins.  64  IBLA  257  (June  2,  1982) 

» I LA  2 ( 

Betty  Smith , 64  IBLA  395  (June  17,  1982) 

Otah  Calcium  Co..  Inc..  64  IBLA  402  (June  17,  1982) 
Harold  L.  Bichaelson.  65  IBLA  6 (June  17,  1982) 
Charles  B.  Bull  et  al..  65  IBLA  61  (June  23,  1982) 
Edwin  P.  Keegan.  Jr..  65  IBLA  114  (June  25,  1982) 


fion_Cx_ 
1982) 

— Continued 


(,  65  IBLA  160  (June  29, 
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Manuel  B.  Hernandez.  65  IBLA  281  (July  12,  1982) 

Helena  Silver,  Hines,  Inc,.  65  IBL&  287  (July  13,  1982) 
Fiola  Peck  Bhitnev.  65  IBLA  361  (July  20,  1982) 

Victor  Becasted.  66  IBLA  31  (July  23,  1982) 

David  6.  Still.  66  IBLA  35  (July  23,  1982) 

gllllan  B.  Gaeefater  et  al..  66  IBLA  230  (Aug.  16,  1982) 

Carlyle  A.  Brough.  68  IBLfi  318  (Bo?.  19,  1982) 


Bhere  a ailing  claia  was  located  Aug.  15,  1981, 
and  a copy  of  the  official  record  of  the  notice  of 
location  was  not  filed  with  the  proper  BIB  office 
■ithin  90  days  thereafter,  the  claia  is  properly 
declared  abandoned  and  ?oid  pursuant  to  43  O.S.C. 

» 1744  (c)  (1976). 

Leonard  B.  nelson,  St..  61  IBLA  353  (Feb.  11,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agesent  Act  of  1976,  43  O.S.C.  § 1744  (1976) , the  owner 
of  an  unpatented  aining  claia  located  on  Federal  land 
prior  to  Oct.  21,  1976,  aust  file  with  the  proper 
office  of  BLH  within  3 years  after  Oct.  21,  1976,  a 
notice  of  intention  to  hold  or  e?idence  of  perforaance 
of  annual  assessaent  work  on  the  claia,  and  a siailar 
filing  aust  be  Bade  before  Dec.  31  of  every  year  there- 
after. Otherwise,  the  claia  is  conclusively  deeaed 
abandoned  and  void.  There  is  no  provision  for  waiver 
of  this  requireaent. 

Bonald  B . Atkins.  61  IBLA  364  (Feb.  16,  1982) 


Sec.  314  (a)  of  FLPBA  requires  the  owner  of  an 
unpatented  aining  clain  located  prior  to  Oct.  21,  1976, 
to  file  with  BLB  on  or  before  Oct.  22,  1979,  and  prior 
to  Dec,  31  of  each  year  thereafter,  an  affidavit  of 
assessaent  work  performed  thereon,  or  a notice  of 
intention  to  hold  the  claia,  or  a detailed  report 
provided  by  sec.  28-1  of  Title  30,  relating  thereto. 
Sec.  314(c)  states  that  the  failure  to  ccaply  with 
subsec.  (a)  invokes  a conclusive  presuaption  of  the 
claia's  abandonment,  and  43  CFH  3833.4(a)  declares 
that  the  claia  “shall  be  void." 

David  and  Boirdon  Doreaus.  61  IBLA  367  (Peb.  17, 

1982) 


Onder  sec.  314  (b)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  O.S.C.  « 1744(b)  (1976),  and 

43  CFB  3833.1-2  (b) , the  owners  of  unpatented  lode  or 
placer  aining  claias  located  after  Oct.  21,  1976,  with- 
in 90  days  after  the  location  of  such  claias,  aust  file 
in  the  proper  BLB  office  a copy  of  the  official  record 
of  the  notice  of  location  or  certificate  of  location. 
Failure  to  file  such  instruaents  tiaely  is  deeaed  con- 
clusively to  constitute  an  abandonaent  of  the  aining 
claias  by  the  owners,  and  they  are  properly  declared 
void. 

Ross  Murray . 62  IBLA  7 (Feb.  23,  1982) 

6eorue  Hassle.  64  IBLA  137  (Hay  20,  1982) 
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Onder  see.  314  of  the  Federal  Land  Policy  and 
Banagesent  Act  of  1976,  43  O.S.C.  « 1744  (1976),  the 
owner  of  a aining  clain  located  before  Cct.  23,  1976, 
aust  file  a notice  of  intention  to  hold  or  evidence  cf 
perforaance  of  annual  assessaent  work  on  the  claia  on 
or  before  Cct.  22,  1979,  and  prior  to  Dec.  31  cf  each 
year  thereafter.  This  requireaent  is  aandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

LOT  fckua.  62  IBLA  27  (Feb.  24,  1982) 

Ota?  Mining  Co..  62  IBLA  166  (Mar.  8,  1982) 


Onder  sec.  314(b)  cf  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  O.S.C.  * 1744(b)  (2976),  and 
43  CFB  3833.1-2(b),  the  owner  of  an  anpatented  lode  cr 
placer  aining  claim  located  after  Cct.  21,  1976,  aust 
file  in  the  proper  BLB  office,  within  90  days  after  the 
date  of  location  of  such  claia,  a copy  of  the  official 
record  of  the  notice  or  certificate  of  location.  Fail- 
ure to  file  such  instruaent  tiaely  is  deeaed  conclu- 
sively to  constitute  an  abandonaent  of  the  lining  claia 
by  the  owner,  and  it  is  properly  declared  void. 

Bruce  c.  Keapffer.  62  IBLA  32  (Feb.  24,  1982) 

Jaaes  B.  Bcraan.  67  1ELA  223  (Sept.  23,  1982) 

Sidney  A.  Bebb.  69  TELA  202  (tec.  16,  1982) 


The  Bailing  cf  evidence  of  annual  assessaent  werk 
before  the  due  date  is  not  sufficient  to  ccaply  with 
the  requireaents  cf  the  statute  unless  the  evidence  is 
actually  received  by  the  proper  BIB  office  before  such 
date. 

Kay  B.  Krebs.  62  I EL A 84  (Feb.  25,  1982) 

Botert  S.  Verri.  62  IELA  291  (Bar.  16,  1982) 

Carl  W.  St.  Claire.  63  IELA  125  (Apr.  5,  1982) 

Llovd  . J.  Osbcrn.  64  IELA  21  (Hay  6,  1982) 

Vester  Barler.  64  IELA  86  (Bay  12,  1962) 

Herbert  A.  Bcrtcn.  64  IELA  09  (Hay  12,  1982) 


Onder  sec.  314  cf  the  Federal  land  Policy  and  Kan- 
agesent  Act  cf  1976,  43  O.S.C.  s 1744  (1976),  the  cwner 
of  a aining  claia  located  after  Oct.  21,  1976,  rust 
file  a ccpy  cf  the  recorded  notice  of  location  within 
90  days  after  the  date  of  location,  and  a nctice  cf 
intenticn  tc  hold  or  evidence  of  perforaance  cf  annual 
assessaent  work  on  the  claia  prior  to  Dec.  31  cf  each 
year  after  the  calendar  year  of  the  location.  This 
requireaent  is  aandatory  and  failure  to  ccaply  is 
deeaed  conclusively  to  constitute  an  abandonaent  cf 
the  claia  by  the  cwner  and  renders  the  claia  vcid. 

Douglas  Lee  Jcnes.  62  IELA  107  (Bar.  2,  1982) 


Departaent  of  the  Interior,  as  an  agency  of  the 
executive  branch  cf  Government,  is  witbeut  jurisdiction 
to  consider  whether  the  aining  claias  recordaticn  pro- 
visions cf  the  Federal  Land  Pclicy  and  Hanageaert  Act 
of  1976  are  constitutional. 

El  Canitan  Oil  Co.,  Inc..  62  IB1A  146  (Har.  5,  3962) 
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Sec.  314  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976,  as  it  relates  to  claims  located  on  or 
before  Oct.  21,  1976,  requires  the  filing  with  the 
Bureau  of  Land  Banagement  of  a copy  of  the  official 
notice  of  location  or  certificate  of  location  and 
either  a notice  of  intention  to  bold  the  siting  claims, 
an  affidavit  of  assessment  work  performed  thereon,  or  a 
detailed  report  relating  thereto,  as  provided  by 
30  U.S.C.  4 28-1  (1976),  all  to  be  filed  cn  cr  before 
Oct.  22,  1979.  Each  required  document  aust  also  be 
timely  filed  or  recorded  with  the  proper  local  or  state 
office  having  the  responsibility  under  state  law  for 
recording  location  notices.  Failure  to  ccaply  with 
these  requireaents  gives  rise  to  a conclusive  presuap- 
tiom  of  abandonaent  of  the  claias. 

train  P.  Kanzler.  62  IBLi  224  (Bar.  10,  1982) 

Blanche  B.  Peterson.  67  IBLA  388  (Oct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  $ 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  a aining  dais  located  on 
or  before  Oct.  21,  1976,  aust  file  a copy  of  the  offi- 
cial record  of  the  notice  or  certificate  cf  location 
for  such  claim  with  the  proper  Bureau  of  Land  Banage- 
aent  office  on  or  before  Cct.  22,  1979.  These  require- 
aents are  aandatory  and  failure  to  coaply  is  deeaed 
conclusively  to  constitute  an  abandonaent  of  the  claia 
by  the  owner  and  renders  the  claia  void. 

The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Governnent,  is  without 
jurisdiction  to  deteraine  whether  the  aining  claia 
recordation  provisions  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  are  constitutional. 

Sidney  0.  Smith.  62  IBLA  378  (Bar.  24,  1982) 


In  Topaz  Beryllium  Co.  v.  United  States.  649  F. 2d 
775  (10th  Cir.  1981) , it  was  held  that  "supplemental" 
mining  claim  information  required  only  by  the  regula- 
tions, not  FLPBA,  is  subject  to  cure.  Failure  to  file 
a proof  of  labor  timely  or  properly  is  not  curable 
after  the  recordation  deadline,  because  such  filing  is 
not  "supplemental, " being  required  by  FLPBA  itself. 

Robert  L.  Race  et  al..  63  IBLA  1 (Bar.  25,  1982) 


One  who  chooses  the  means  of  delivery  of  a 
document  must  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  method. 

Brewster,  Steve  Foster , 63  IBLA  51  (Bar.  30, 

1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  flan- 
ageaent  Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  a aining  claim  located  on  or  before  Oct.  21,  1976, 
aust  file  a notice  of  intention  to  hold  the  claim  or 
evidence  of  performance  of  annual  assessment  work  cn 
the  claia  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
of  assessment  work  or  the  notice  of  intention  to  bold 
the  mining  claim  must  be  filed  both  in  the  cffice  where 
the  notice  of  location  of  the  claim  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Banagement. 

This  requirement  is  mandatory,  not  discretionary. 

Filing  of  evidence  of  assessment  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requireaents  of  the  Federal  Land 
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Policy  and  Banagement  Act  of  1976  or  tbose  in  43  CFB 
3833.2-1. 

Department  of  the  interior,  as  an  agency  of  the 
executive  branch  of  Government,  is  without  jurisdiction 
to  consider  whether  the  aining  claims  recordation  pre- 
visions of  the  Federal  Land  Policy  and  Banageiect  Act 
of  1976  are  constitntional. 

Old  Bqodred. Gold  flioinq  CO..  63  IBLA  56  (Bar.  30,  1982) 
Olive  B.  Stirland . 65  IBLA  363  (July  20,  1982) 


Onder  sec.  314  cf  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  of  1976,  43  U.S.C.  « 1744  (1976),  the  owner 
of  a aining  claia  located  after  Cct.  21,  1976,  aust  file 
a notice  of  intention  to  hold  or  evidence  of  performance 
of  annual  assessaent  work  on  the  claia  prior  to  Dec.  31 
of  each  year  following  the  calendar  year  in  which  the 
claim  was  located.  This  requireaent  is  aandatory  and 
failure  to  coaply  is  deeaed  conclusively  to  constitute 
an  abandonment  of  the  claim  by  the  owner  and  renders  the 
claia  vcid. 

f.ynn  Pay.  63  IELA  70  (Bar.  30,  1982) 


Appellant  has  net  complied  with  the  statutory  and 
regulatory  rules  for  recordation  of  aining  claia  loca- 
tions where  the  docuaent  filed  with  BLH  bears  a loca- 
tion date  that  the  docuaent  filed  with  the  county  dees 
not.  Horeover,  State  of  Washington  law,  which  governs 
deterainaticn  of  the  location  date  in  this  case,  con- 
templates recordation  of  a location  notice  with  the 
county  only  after  certain  prerequisites  have  been 
accoaplished  on  the  claim  to  locate  it.  Thus,  the 
declaration  that  location  occurred  on  Hov.  11,  1981, 
ox  on  Feb.  3,  1982,  is  incorrect  when  the  location 
notice  was  recorded  with  the  county  Nov.  10,  1981. 
Hhere  it  is  impossible  for  BLB  to  ascertain  whether 
the  mining  claimant  has  timely  filed,  because  the 
location  date  is  clearly  incorrect  or  missing,  the 
filing  is  properly  rejected. 

Gey eld  B.  Bacncn.  63  IBLA  115  (Apr.  2,  1982) 


Where  the  requirement  of  filing  proof  cf  assess- 
ment work  or  a notice  of  intention  to  bold  applies, 
such  filing  aust  be  Bade  within  each  calendar  year, 
iTe. . on  or  after  Jan.  1,  and  on  or  before  Dec.  30. 
The  date  of  filing  with  the  Bureau  cf  Land  Banageoent 
is  the  critical  date,  and  the  assessment  year  recited 
in  the  proof  is  seccndary. 

Jghn  T.  Corner.  63  IELA  129  (Apr.  5,  1982) 


Regulation  43  CFR  3833.1-2(d)  states  that  a loca- 
tion notice  for  each  mining  claim,  millsite,  cr  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requireaent,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  cr  until  it  is  paid.  Thercfcre, 
where  notices  cf  location  of  claims  are  submitted  tc 
ELB  for  recordation  on  Oct.  9,  1981,  and  the  filing 
fees  therefer  are  net  paid  to  BIB  until  Oct.  20,  1981, 
the  recordation  date  of  the  notices  is  Cct.  20,  1981. 

Brs.  George  G.  Wagner  et  al..  63  IBLA  146  (Apr.  6,  1982) 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageient Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  a lining  claim  located  on  or  before  Oct.  21,  1976, 
■ust  file  a copy  of  the  recorded  notice  of  lccaticn  and 
a notice  of  intention  to  bold  the  claii  or  evidence  of 
performance  of  annual  assessment  work  on  the  claim  on 
or  before  Oct.  22,  1976,  and  a proof  of  labor  or  notice 
of  intention  to  hold  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  The  evidence  of  assessaent  work  or 
the  notice  of  intention  to  hold  the  lining  claii  iust 
be  filed  both  in  the  office  where  the  notice  of  the 
claii  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Management.  This  requireient  is  aanda- 
tory,  not  discretionary.  Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  not 
constitute  coipliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976 
or  those  in  43  CPR  3833.2-1. 

Elsie  I.  Stewart.  Balter  G,  Stewart.  63  IELA  153 
(Apr.  6,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
flanageieni  Act  of  1976,  43  O.S.C.  4 1744  (1976),  and 
43  CFB  3833.2-1,  the  owner  of  a lining  claii  located 
prior  to  Oct.  21,  1976,  must  file  evidence  of  assess- 
ment work  or  a notice  of  intention  to  hold  the  claii  in 
the  proper  office  of  the  Bureau  of  Land  Banageient  on 
or  before  Oct.  22,  1979.  Failure  to  coaply  with  this 
recordation  requireient  is  deeied  conclusively  to  con- 
stitute an  abandonment  of  the  claii  by  the  owner  and 
renders  the  claii  void. 

Paul  J.  Lanbrii.  63  1BLA  170  (Apr.  8,  1982) 

Cruz  H.  Chaves,  67  IBLA  270  (Sept.  27,  1982) 


Under  43  CFB  3833.1-2  (b),  the  owner  of  an  onpat- 
ented  lining  claii,  aillsite,  or  tunnel  site  located 
after  Oct.  21,  1976,  on  Federal  land  shall  file  within 
90  davs  after  the  date  of  location  of  that  claii  in  the 
proper  Bureau  of  Land  Banageient  office  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claii  or  site. 

The  sailing  of  a notice  of  location  after  the  due 
date  is  not  sufficient  to  coaply  with  the  requirements 
of  the  statute. 

Donald  C.  Strong.  63  IBLA  195  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageient  Act  of  1976,  43  U.S.C.  « 1744  (1976) , and 
43  CFB  3833.1-2,  the  owner  of  a lining  claii  located  on 
or  before  Oct.  21,  1976,  mst  file  a copy  of  the  offi- 
cial record  of  the  notice  or  certificate  of  location 
for  such  clain  with  the  proper  Bureau  of  Land  Banage- 
ient office  on  or  before  Oct.  22,  1979.  These  require- 
ments are  landatory  and  failure  to  coaply  is  deeied 
conclusively  to  constitute  an  abandonnent  of  the  claii 
by  the  owner  and  renders  the  claii  void. 

Daryl  B.  Bartholomew.  63  IBLA  198  (Apr.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageient Act  of  1976,  43  U.S.C.  a 1744  (1976) , the  owner 
of  a nining  claii  located  prior  to  Oct.  21,  1976,  iust 
file  a copy  of  the  official  record  of  the  notice  of 
location  of  the  claii  and  evidence  of  assessment  work 
or  a notice  of  intention  to  bold  the  claii  within  3 
years  after  Oct.  21,  1976,  in  the  proper  office  of  the 
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Bureau  of  Land  Banageient.  There  also  oust  be  filed 
with  the  Bureau  of  Land  Banageient,  cn  cr  before 
Dec.  30  cf  each  calendar  year  thereafter,  a current 
proof  of  labor  or  notice  of  intention  to  hold  the  claia. 
There  is  nc  provision  for  waiver  of  this  aandatcry 
requireient,  nor  any  grace  period  to  accoiacdate  late 
filings.  Nhere  evidence  of  assessaent  work  is  not 
filed  because  of  delay  in  mail  delivery,  the  conse- 
quences iust  be  borne  by  the  claimant. 

T.  Bichard  jkard.  63  IELA  200  (Apr.  8,  1982) 


Under  sec.  314  cf  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  cf  1976,  43  U.S.C.  9 1744  (1976),  the  owner 
of  a lining  claii  located  after  Oct.  21,  1976,  aust 
file  a notice  of  intention  to  hold  or  evidence  of  per- 
formance of  annual  assessment  work  cn  the  dais  prior 
to  Dec.  31  cf  each  year  following  the  calendar  year  in 
which  the  claii  was  located.  There  is  no  provision  fcr 
waiver  of  this  landatory  requireient,  and  where  evi- 
dence of  assessaent  work  is  not  filed  timely  because  it 
was  delayed  in  the  sail,  the  statutory  consequence  iust 
be  borne  by  the  claiiant. 

es.i^ Be ji jey_I J 1 . 63  IELA  231  (Apr.  16,  1982) 

63  IBLA  233  (Apr.  19,  1982) 


Uhere  a lining  claiiant  has  been  escused  frcs  the 
performance  of  annual  assessment  work  on  claiis  within 
a unit  cf  the  Rational  Park  Service,  notice  of  inten- 
tion to  bold  claims  must  be  delivered  to  and  received 
by  the  proper  office  of  the  Bureau  of  Land  Banageient 
on  or  before  Dec.  30  of  each  calendar  year  in  order  to 
be  tiiely  filed  under  the  provisions  of  sec.  314  of  the 
Federal  Land  Policy  and  Banagement  Act  of  1976.  Deposi- 
ting a document  in  the  nails  does  not  constitute  filing. 

The  Department  of  the  Interior,  as  an  agency 
of  the  executive  branch  of  Government,  is  without 
jurisdiction  tc  deteriine  whether  the  lining  claii 
recordation  provisions  of  the  Federal  Land  Policy  and 
Banageient  Act  of  1976  are  constitutional. 

Gold  Beserve  Bininq.  Inc..  63  IELA  266  (Apr.  19,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageient Act  cf  1976,  43  U.S.C.  « 1744  (1976),  the  owner 
of  a lining  claim  located  prior  to  Oct.  21,  1976,  iust 
file  a copy  cf  the  official  record  of  the  notice  cf 
location  of  the  claii,  and  evidence  of  assessaent  work 
or  a notice  of  intention  to  held  the  claii,  within  3 
years  after  Cct.  21,  1976,  in  the  proper  office  of  the 
Bureau  cf  Land  Banageient;  and  on  or  before  Dec.  30  cf 
each  calendar  year  thereafter,  there  also  nust  be  filed 
with  BLB  current  proof  of  labor  or  notice  of  intention 
to  hold  the  clain.  There  is  no  provision  for  waiver  cf 
this  laudatory  requireient,  nor  any  grace  period  tc 
accomodate  late  filings.  Bbere  evidence  of  assessaent 
work  is  not  filed  because  of  loss  in  nail  delivery,  the 
consequences  nust  be  borne  by  the  claiiant. 

Bobert  3.  Veichota.  64  *!l  BLA  23  (Bay  6,  1982) 


Hhere  a lining  claiiant  subiits  a copy  of  his 
annual  proof  of  labor  to  the  BLB  District  office  in 
Boat,  Utah,  cn  Dec.  30,  1981,  he  has  not  cotplied  with 
43  CFB  3833.2-1,  even  though  the  instruuent  was  tub- 
■itted  to  the  District  Office  within  the  statutory 
period  for  such  filing,  because  the  proof  of  labor  has 
not  been  filed  in  the  "proper  BLB  office,"  which  is  the 


146 


MINING  CLAIMS — Continued 
RECORDATION — Continued 

BLH  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  by  43  CFR  1821.2-l(d),  and  43  CFR  3833.0-5(g). 
Where  the  required  instruaent  is  not  received  by  and 
date  stamped  by  the  proper  BLH  office  during  the  stat- 
utory tine  period,  it  is  untiaely  and  the  aining  claim 
is  properly  declared  abandoned  and  void  under  43  CFR 
3833.4  (a) . 

John  E.  Keogh.  64  IBLA  101  (May  17,  1982) 
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where  the  owner  cf  an  unpatented  lining  claii 
fails  to  file  a copy  of  the  proof  of  labor  recorded  in 
the  office  where  the  location  notice  is  of  record  in 
the  proper  office  of  the  Bureau  of  Land  Hanageaent, 
prior  to  Dec.  31  of  the  year  of  recording  the  instru- 
aent  with  the  county  recorder,  the  claia  is  properly 
deeaed  abandoned  and  void  pursuant  to  43  U.S.C.  1 1744 
(1976). 

David  McGinnis.  64  IEL1  302  (June  8,  1982) 


The  recordation  requirement  of  sec.  314(a)  of  the 
Federal  Land  Policy  and  Managenent  Act  of  1976,  43  U.S.C. 
$ 1744(a)  (1976),  that  evidence  of  assessaent  work  or 

notice  of  intention  to  hold  aining  claims  be  filed  both 
in  the  office  where  the  notice  of  location  of  the  claia 
is  recorded  and  in  the  proper  office  of  the  Bureau  of 
Land  Management  prior  to  Dec.  31  of  each  calendar  year 
is  mandatory,  not  discretionary.  Filing  cf  evidence 
only  in  the  county  recording  office  does  not  constitute 
coapliance  either  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Management  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Thomas  G.  Mason  et  al..  64  IBLA  104  (May  17,  1982) 

Vienna  Silver  Mines  Co..  Inc..  67  IBLA  130  (Sept.  16, 
1982) 

Melvin  Bradshaw.  68  IBLA  390  (Bov.  23,  1982) 


Where  a aining  claimant  submits  a copy  of  a notice 
of  intent  to  hold  a aining  claim  to  the  BLH  district 
office  in  Moab,  Utah,  on  Dec.  30,  1981,  he  has  not  com- 
plied with  43  CFR  3833.2-1.  Even  though  the  instrument 
was  submitted  to  the  district  office  within  the  statu- 
tory period  for  such  filings,  the  notice  of  intent  has 
not  been  filed  in  the  "proper  BLH  office,"  which  is  the 
BLM  Utah  State  Office  in  Salt  Lake  City,  as  expressly 
provided  in  43  CFR  1821.2-1  (d)  and  43  CFR  3833.0-5  (g). 
Where  the  required  instrument  is  not  received  and  date 
stamped  by  the  proper  BLH  office  during  the  statutory 
time  period,  the  mining  claia  is  properly  deeaed  to  be 
abandoned. 

H.  Bowen.  Jr..  64  IBLA  264  (June  2,  1982) 


Where  aining  claims  are  located  in  1977,  the 
owners  were  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  $ 1744 
(1976),  to  file  a notice  of  intention  to  hold  the 
claias  or  evidence  of  assessaent  work  perforaed  during 
1978,  both  in  the  county  where  the  location  notices 
were  of  record  and  in  the  proper  office  of  the  Bureau 
of  Land  Hanageaent.  Failure  to  file  the  required 
instruaents  is  conclusively  deeaed  to  constitute  an 
abandonment  of  the  claias. 


The  failure  to  file  the  instruaents  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanageaent  let 
of  1976,  43  U.S.C.  « 1744  (1976),  and  43  CFR  3833.2  in 
the  proper  ELM  office  within  the  tine  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  cf 
the  aining  claia  by  the  owner. 

Marvin  E.  Nukala.  64  IBLA  313  (June  10,  1982) 


Onder  sec.  314  of  the  Federal  land  Policy  and  Ban- 
ageaent  Act  of  1976,  43  U.S.C.  • 1744  (1976),  the  owner 
of  an  unpatented  mining  claim  located  before  Oct.  21, 
1976,  and  recorded  with  BLH  on  or  before  Cct.  22,  1979, 
aust  file  a notice  of  intention  to  hold  or  evidence  cf 
annual  assessment  work  on  the  claim  prior  to  Dec.  31 
of  each  year  thereafter.  There  is  no  provisicn  for 
waiver  of  this  aandatory  requirement,  and  where  evi- 
dence of  assessaent  work  is  not  filed  timely  because  it 
became  lost  in  the  nail,  the  loss  must  be  berne  by  the 
claimant. 

Edna  L.  Patterson.  64  IBL1  316  (June  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  * 1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  after 
Oct.  21,  1976,  must  file  a notice  of  intention  to  hold 
the  mining  claim  or  evidence  of  performance  of  annual 
assessment  werk  on  the  claim  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  claia 
was  located.  There  is  nc  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessment 
work  is  not  filed  finely  because  it  was  delayed  in  the 
nail,  the  ccnsequence  aust  be  borne  by  the  claimant. 

Bavmond  t.  plnwj^die.  64  IBLA  334  (June  10,  1982) 

Don  Moon.  68  IBLA  211  (Nov.  10,  1982) 


Recordaticn  of  an  unpatented  aining  claia  is 
effected  by  filing  a copy  of  the  official  record  of  the 
location  notice  with  the  proper  BLH  office  and  paying  a 
service  charge  of  $5  per  claim. 


Hobert  Gilmore.  64  IBLA  295  (June  7,  1982) 


Where  the  requirement  of  filing  proof  of  assess- 
ment work  or  a notice  of  intention  to  hold  a mining 
claia  applies,  a filing  aust  be  made  within  each  calen- 
dar year,  i.e..  on  or  after  Jan.  1,  and  on  or  before 
Dec.  30,  in  both  the  county  recording  office  and  the 
proper  office  of  the  Bureau  of  Land  Hanageaent. 


43  U.S.C.  « 1744  (1976)  requires  the  recordaticn 
of  unpatented  aining  claims,  and  where  a patented 
mining  claim  inadvertently  was  recorded  with  BLH,  it  is 
proper  to  cancel  the  recordation. 

The  recordation  in  1981  of  an  amended  location 
notice  for  a pre-PLPH A mining  claia,  where  the  original 
claim  had  never  been  recorded  with  BLH,  cannot  confer 
any  earlier  right  to  the  claia  than  the  date  cf  the 
amended  location. 


Pittsburgh  Pacific  Co..  64  IBLA  300  (June  8,  1982) 


399  (June  1 

1 

. 1982) 

64  IBLA 
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Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agesent  Act  of  1976,  43  O.S.C.  « 1744  (1976) , the  owner 
of  an  anpatented  aining  claia  located  after  Oct.  21, 
1976,  sost  file  a notice  of  intent  to  hold  the  aining 
claia  or  evidence  of  perfornance  of  annual  assessaent 
work  on  the  claia  prior  to  Dec.  31  of  each  year  follow- 
ing the  calendar  year  in  which  the  claia  was  located. 
There  is  no  provision  for  waiver  of  this  aandatory 
requireaent,  and  where  evidence  of  assessaent  work  is 
not  filed,  for  whatever  reason,  the  claia  is  conclu- 
sively presuaed  to  be  abandoned. 

BighardC,  Davis.  65  IBLA  1 (June  17,  1982) 

Steve  Kosanke.  66  IBLA  46  (July  27,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  let  of  1976,  43  O.S.C.  * 1744  (1976),  the 
owner  of  a aining  claia  located  prior  to  Oct.  21,  1976, 
anst  file  a notice  of  intention  to  hold  or  evidence  of 
perfornance  of  annual  assessaent  work  on  or  before 
Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  calendar 
year  thereafter.  This  requireaent  is  aandatcry,  and 
failure  to  coaply  is  deened  conclusively  to  constitute 
an  abandonsent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

C.  Douglas  Lee.  65  IBL1  41  (June  22,  1982) 

Hernaid  Bininq  Co. . 65  1BL1  172  (June  29,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  let  of  1976,  43  O.S.C.  « 1744  (1976),  the 
owner  of  an  unpatented  aining  claia  located  after 
Oct.  21,  1976,  anst  file  both  in  the  office  where  the 
location  is  of  record  apd  in  the  proper  office  of  BLB  a 
notice  of  intent  to  hold  the  aining  claia  or  evidence 
of  perfornance  of  annual  assessaent  work  cn  the  claia 
prior  to  Dec.  31  of  each  year  following  the  calendar 
year  in  which  the  claia  was  located.  There  is  no  pro- 
vision for  waiver  of  this  aandatory  requireaent,  and 
where  evidence  of  assessaent  work  or  a notice  of  intent 
to  hold  the  claia  is  not  filed  in  both  places,  for  what- 
ever reason,  the  claia  is  conclusively  presuaed  to  be 
abandoned. 

B»  1.  Shepherd.  Viola  H.  Shepherd.  65  1BL1  72 
(June  23,  1982) 

J.  Barry  Van  Booqen.  65  IBll  175  (June  29,  1982) 

Gregory  1.  Voetsch.  Sr..  69  IBL1  124  (Dec.  8,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent let  of  1976,  43  O.S.C.  « 1744  (1976) , the  owner 
of  an  unpatented  aining  claia  aust  file  a notice  of 
intention  to  hold  the  claia  or  evidence  of  assessaent 
work  perforaed  on  the  claia  prior  to  Dec.  31  of 
each  calendar  year.  There  is  no  provision  for  waiver 
of  this  aandatory  requireaent,  and  where  evidence  of 
assessaent  work  is  not  filed  finely  because  cf  delay  in 
nail  delivery,  the  statutory  consequence  of  abandonaent 
aust  be  borne  by  the  claiaant. 

Canvonlands  Uraniua,  Inc..  65  IBL1  82  (June  23,  1982) 


Onder  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  let  of  1976,  43  O.S.C.  9 1744  (1976),  and 
43  CPR  3833.2-1,  the  owner  of  a aining  claio  located 
on  or  before  Oct.  21,  1976,  aust  file  evidence  of  per- 
foraance  of  annual  assessaent  work  or  a nctice  of 
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intention  to  hold  the  claia  on  or  before  Get.  22,  1979, 
and  prior  tc  Dec.  31  of  each  calendar  year  thereafter. 
This  requireaent  is  aandatory,  and  failure  to  ccoply  is 
deeaed  ccnclusively  to  constitute  an  abandonaent  cf 
the  claia  by  the  owner  and  renders  the  claia  void. 

Kivalina  River  Bininq  iss'n.  65  IBL1  164  (June  29,  1982) 


Rhere  certain  instruaents  are  required  by  the 
Federal  Land  Policy  and  Banageaent  let  of  1976, 

43  O.S.C.  * 1744  (1976),  to  be  filed  with  the  proper 
office  of  BLB  prior  to  Dec.  31  of  any  year,  and  where 
the  BLB  office  is  not  open  on  Dec.  30,  the  filing  cf 
the  instruaents  on  Jan.  2,  the  next  date  the  ELF  cffice 
is  open,  is  deeaed  tiaely  ccapliance  with  the  filing 
requireaents  cf  FLPB1 . 

Buttes  Resources  Co..  65  IBL1  178  (June  29,  1982) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  fer  each  aining  claia,  aillsite,  cr  tunnel 
site  filed  fer  recordaticn  shall  he  acccapanied  by  a 
service  fee.  is  this  is  a aandatory  requireaent,  there 
is  no  recordaticn  unless  the  docuaents  are  acccapanied 
by  the  stated  fee,  or  until  it  is  paid.  Thercfcre, 
where  notices  of  location  of  claias  are  subaitted  tc 
BLB  cn  Bar.  3,  1981,  and  the  filing  fees  therefer  are 
not  paid  to  BLB  until  Ipr.  20,  1981,  the  recordaticn 
date  of  the  notices  is  Ipr.  20,  1981. 

Killian  Scott  CIsen.  65  IELI  274  (July  12,  1982) 


Under  sec.  314  of  the  Federal  land  Policy  and  Han- 
ageaent let  cf  1976,  43  U.S.C.  4 1744  (1976),  the  cvner 
of  a aining  claia  located  after  Cct.  21,  1976,  aust 
file  a notice  of  intention  to  hold  or  evidence  cf  per- 
fornance of  annual  assessaent  work  on  the  claia  cn  cr 
before  Dec.  30  of  the  calendar  year  following  the  year 
in  which  the  clain  was  located,  and  prior  tc  Dec.  31  cf 
every  year  thereafter.  This  requireaent  is  aandatcry, 
and  failure  to  coaply  is  deeaed  conclusively  to  consti- 
tute abandonaent  of  the  claia  by  the  owner  and  renders 
the  claia  void. 

Fawn  Burr.  65  IBll  277  (July  12,  1982) 


Under  sec.  314  cf  the  Federal  land  Policy  and  Han- 
ageaent let  of  1976,  43  U.S.C.  9 1744  (1976),  the  owner 
of  an  unpatented  aining  claia  aust  file  a notice  cf 
intention  to  hold  the  claia  or  evidence  of  perfcraance 
of  assessaent  work  on  the  claia  prior  to  Dec.  31  cf 
each  calendar  year.  Ihere  is  no  provision  for  waiver 
of  this  aandatory  requireaent,  and  where  the  evidence 
of  assessaent  werk  is  not  filed  tiaely  because  it  was 
delayed  in  the  aail,  the  consequence  aust  be  borne  by 
the  claiaant. 

Blaer  Transtrqa.  65  IELI  285  (July  13,  1982) 


Under  sec.  314  of  the  Federal  land  Policy  and  Han- 
ageaent let  cf  1976,  43  U.S.C.  9 1744  (1976),  the  cvner 

of  a aining  claia  located  on  or  before  Cct.  21,  1976, 
aust  file  a notice  cf  intention  to  bold  the  claia  cr 
evidence  of  perfornance  of  annual  assessaent  verk  cn 
the  claia  on  or  before  Cct.  22,  1979,  and  prior  tc 
Dec.  31  of  each  calendar  year  thereafter.  The  evidence 
of  assessaent  work  cr  the  nctice  of  intenticn  tc  held 
the  aining  claia  aust  be  filed  beth  in  the  cffice  where 
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the  notice  of  location  of  the  clain  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  Land  Ranagenent. 
This  requirement  is  mandatory,  not  discretionary. 
Filing  of  evidence  of  assessaent  work  only  in  the 
county  recording  office  does  not  constitute  compliance 
with  the  recordation  requirements  of  the  Federal  Land 
Policy  and  Ranagenent  Act  of  1976  or  those  in  43  CFB 
3833.2-1. 

J S B Hinjnq  Co.,  Inc..  65  IBLA  335  (July  15,  1982J 
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Pursuant  to  43  CFB  3833.1-1  and  36  CFB  9.5(a),  an 
unpatented  aining  clain  in  any  national  park  systen 
unit  in  existence  on  Sept.  28,  1976,  which  was  not 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Register  notice  (41  FB  46357  (Cct.  20, 
1976)),  or  36  CFB  9.5  is,  pursuant  to  16  U.S.C.  « 1907 
(1976),  conclusively  presused  to  be  abandoned  and 
void. 

George  0.  Booker  et  al..  66  IBLl  168  (Bug.  12,  1962) 


Dnder  sec.  314  of  the  Federal  Land  Policy  and  Han- 
agenent  Act  of  1976,  43  U.S.C.  a 1744  (1976),  the  owner 
of  a Mining  claim  located  on  or  before  Oct.  21,  1976, 
aust  file  evidence  of  performance  of  annual  assessaent 
work  or  a notice  of  intention  to  bold  the  clain  on  or 
before  Oct.  22,  1979,  and  prior  to  Dec.  31  of  each  year 
thereafter.  This  requirenent  is  nandatory,  not  discre- 
tionary. There  is  no  provision  for  waiver  of  this  nan- 
datory  requirenent,  and  where  evidence  of  assessaent 
work  is  not  filed  because  it  was  delayed  in  the  sail, 
the  statutory  consequence  aust  be  borne  by  the  claimant. 

Bobert  A,  Sandstedt.  Prilev  Stemweld.  65  IBLA  367 
(July  20,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  U.S.C.  4 1744  (1976) , the 
owner  of  a aining  claim  located  on  public  land  aust 
file  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  assessment  work  prior  to  Dec.  31  of  each 
calendar  year,  both  in  the  office  where  the  location 
notice  is  recorded  and  in  the  proper  office  cf  the 
Bureau  of  Land  Ranagenent.  There  is  no  provision  for 
waiver  of  this  nandatory  requirement,  and  where  evi- 
dence of  assessment  work  is  not  timely  filed  because  of 
loss  or  delay  by  the  Postal  Service,  the  consequences 
must  be  borne  by  the  claimant. 

Janes  T.  Hackworth.  66  IBLA  132  (Aug.  10,  1982) 

Carolyn  C.  Crawford. B.  flax  Chenault.  68  IBLA  19 

(Oct.  19,  1982) 

John  Heston.  68  IBLA  206  (Nov.  10,  1982) 

Don  Tow.  68  IBLA  213  (Nov.  10,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent  Act  of  1976,  43  U.S.C.  4 1744  (1976),  the  owner 
of  an  unpatented  aining  claim  aust  file  a notice  of 
intention  to  hold  the  claim  or  evidence  cf  assessaent 
work  performed  on  the  claia  on  or  before  Dec.  30  of 
each  calendar  year.  The  evidence  of  assessment  work  or 
the  notice  of  intention  to  hold  the  claia  aust  be  filed 
both  in  the  office  where  the  notice  of  location  of  the 
claia  is  recorded  and  in  the  proper  office  of  the 
Bureau  of  Land  Hanagement.  This  requirement  is  lauda- 
tory, not  discretionary.  Filing  of  evidence  of  assess- 
ment work  only  in  the  county  recording  office  does  not 
constitute  compliance  with  the  recordation  requirements 
of  the  Federal  Land  Policy  and  Hanagement  Act  of  1976 
or  those  in  43  CFR  3833.2-1. 

Geoffrey  L.  Warren.  66  IBLA  165  (Aug.  11,  1982) 

A.  L.  Stutenroth.  67  IBLA  6 (Sept.  1,  1982) 

Orville  N.  Williams.  Helen  C.  Williams.  69  IBLA  270 
(Dec.  21,  1982) 


The  sailing  of  a proof  of  labor  to  the  Bureau  cf 
Land  Hanageaent  prior  to  the  due  date  is  not  sufficient 
to  coaply  with  the  requirements  of  the  statute  unless 
the  proof  is  actually  received  by  the  proper  Eli  office 
on  or  before  such  date. 

Vernon  J.  Hell.  66  IBLA  171  (Aug.  12,  1982) 


67  IBLA  162  (Sept. 


21,  1982) 


Sec.  314  of  the  Federal  Land  Policy  and  Banage- 
aent  Act  of  1976,  43  U.S.C.  4 1744  (1976),  requires  the 
owner  of  an  unpatented  aining  claim  to  file  a notice  of 
intention  to  hold  the  claia  or  evidence  of  assessment 
work  prior  to  Dec.  31  of  each  year  both  in  the  county 
where  the  location  notice  is  of  record  and  in  the  proper 
office  of  the  Eureau  of  Land  Ranagenent.  Failure  to 
file  the  required  instruaents  in  both  places  within  the 
prescribed  time  period  is  conclusively  deeaed  to  consti- 
tute an  abandonaent  of  the  claim. 

Carl  Eichenhofer.  66  I EL A 226  (Aug.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
ageaent  Act  cf  1976,  43  U.S.C.  4 1744  (1976),  the  owner 
of  an  unpatented  aining  clain  located  on  public  land 
must  file  a notice  of  intention  to  hold  the  aining 
claim  or  evidence  of  annual  assessaent  work  on  the 
claia  prior  to  Dec.  31  of  each  year  in  the  proper  office 
of  the  Eureau  of  Land  Hanageaent.  There  is  no  prevision 
for  waiver  cf  this  mandatory  requirement,  and  where 
evidence  of  assessment  work  is  not  filed  timely  because 
it  was  delayed  in  the  mail,  the  consequence  aust  be 
borne  by  the  claimant. 

Wade  HcBeil.  Flora  BcNeil.  66  IELI  228  (Aug.  16,  1982) 
Lawrence  Nordstrom.  67  IEL A 398  (Oct.  12,  1982) 

Janes  J.  HcFarlane.  68  IELA  24  (Cct.  21,  1982) 

Robert  F.  Thcmteon.  68  IBLA  120  (Oct.  26,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agement  Act  cf  1976,  43  U.S.C.  4 1744  (1976),  the  owner 
of  a aining  claia  aust  file  a notice  of  intention  to 
hold  the  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  clain  on  or  before  Dec.  30  of 
each  calendar  year.  This  requirement  is  mandatory,  and 
failure  to  ccmply  is  deemed  conclusively  to  constitute 
abandonment  of  the  clain  by  the  owner  and  renders  the 
claia  void. 

Alan  T.  Trees.  James  L.  Earnea.  66  IBLA  334  (Aug.  26, 
19827 

James  A.  Huff.  Elizabeth  B.  Young.  69  IBLA  31  (icv.  26, 
1982? 
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A relocation  of  a mining  claim  is  adverse  to  the 
original  claia,  as  distinguished  from  an  amended  loca- 
tion which  generally  relates  back  to  the  original  loca- 
tion in  the  absence  of  intervening  rights.  A decision 
declaring  a claia,  as  relocated,  abandoned  and  void  for 
failure  to  record  with  BLH  under  sec.  314  of  the  Fed- 
eral Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

$ 1744  (1976) , will  be  reversed  where  an  amended 
notice  of  location  is  timely  recorded  with  ELH  by  a 
claimant  asserting  that  he  is  the  owner  by  chain  of 
title  of  the  claim,  as  relocated,  notwithstanding  the 
fact  that  the  amended  location  notice  references  the 
original  location  notice. 

J.  B.  Schaffer.  67  IBLA  64  (Sept.  9,  1982) 


The  effect  of  the  issuance  to  the  State  of  Alaska 
of  a patent  without  a mineral  reservation  is  to  trans- 
fer the  legal  title  from  the  United  States,  and  to 
remove  from  the  jurisdiction  of  this  Department  the 
consideration  of  all  disputed  questions  concerning 
rights  to  the  land,  including  questions  as  to  the 
alleged  superiority  of  a nining  claim  to  the  State 
selection.  Where  the  lands  on  which  the  claim  is 
situated  have  been  patented  to  the  State,  BLH  properly 
refused  recordation  of  the  claim,  since  it  has  nc 
jurisdiction  over  the  claia. 

Barry  J.  Pike.  67  IBLA  100  (Sept.  14,  1982) 


Regulation  43  CFR  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  mining  claia,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  claims  are  submitted  to 
BLH  Apr.  22,  1982,  and  the  filing  fee  therefor  is  not 
paid  to  BLH  until  Hay  13,  1982,  102  days  from  the  date 
of  location,  the  recordation  date  of  the  notices  is 
Hay  13,  1982. 

Eugene  J.  Curless.  67  IBLA  135  (Sept.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagenent  Act  of  1976,  43  U.S.C.  A 1744  (1976),  the 
owner  of  a mining  claim  located  before  Oct.  21,  1976, 
and  recorded  with  BLH  on  or  before  Oct.  22,  1979,  must 
file  a notice  of  intention  to  hold  the  claim  or  evi- 
dence of  annual  assessment  work  on  the  clain  prior  to 
Dec.  31  of  each  year  following  the  calendar  year  in 
which  the  annual  statement  is  filed.  There  is  no  pro- 
vision for  waiver  of  this  mandatory  requirement,  and 
where  evidence  of  assessment  work  is  not  filed  tiwely 
because  it  becomes  lost  in  the  mail,  the  loss  must  be 
borne  by  the  claimant. 

Janes  B.  Bray men.  67  IBLA  138  (Sept.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagenent  Act  of  1976,  43  U.S.C.  A 1744  (1976),  the 
owner  of  an  unpatented  mining  claim  located  before 
Oct.  21,  1976,  must  file  a notice  of  intent  to  hold  the 
mining  claim  or  evidence  of  performance  of  annual 
assessment  work  on  the  clain  prior  to  Dec.  31  of  each 
year  following  the  calendar  year  in  which  the  clain  was 
located.  There  is  no  provision  for  waiver  of  this  man- 
datory requirement,  and  where  evidence  of  assessment 
work  is  not  filed,  for  whatever  reason,  the  claia  is 
conclusively  presumed  to  be  abandoned. 

Keith  E.  Ferrell.  67  IBLA  181  (Sept.  21,  1982) 
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Sec.  314  of  the  Federal  Land  Policy  and  Management 
Act  of  1976  and  43  U.S.C.  $ 1744  (1976)  , requires  the 
owner  of  an  unpatented  mining  claim  to  file  a notice  of 
intention  tc  bold  the  clain  or  evidence  of  assessment 
work  prior  tc  Dec.  31  of  each  year  in  the  proper  office 
of  the  Bureau  of  Land  Hanagenent.  Failure  tc  file  the 
required  instrument  within  the  prescribed  time  period 
is  conclusively  deemed  to  constitute  an  abandonment  of 
the  clain. 

Robert  Brennan.  67  IELA  218  (Sept.  23,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanagenent  Act  of  1976,  43  U.S.C.  A 1744  (1976),  the 
cwner  of  an  unpatented  mining  claia  located  on  public 
land  must  file  a notice  of  intention  to  bold  the  mining 
claia  or  evidence  of  annual  assessment  work  on  the 
clain  prior  to  Dec.  31  of  each  year  in  both  the  county 
recorder's  cffice  and  the  proper  Bureau  of  Land  Banage- 
ment  office.  Failure  to  file  the  required  instruments 
in  both  places  within  the  prescribed  tine  pericd  is 
ccnclusively  deemed  tc  constitute  an  abandonment  cf  the 
claim. 

John  Andrew  Eatok.  67  IBLA  272  (Sept.  28,  1982) 


Under  sec.  314  of  the  Federal  land  Policy  and 
Hanagenent  Act  of  1976,  43  U.S.C.  A 1744  (1976),  the 
owner  of  a nining  claia  located  before  Oct.  21,  1976, 
must  file  a copy  cf  the  notice  of  location  and  a notice 
of  intention  to  bold  the  claia  or  evidence  cf  assess- 
ment work  on  the  clain  cn  or  before  Cct.  22,  1979,  and 
prior  to  Dec.  31  of  every  year  thereafter  he  must  file 
an  affidavit  cf  assessment  work  or  a notice  of  inten- 
tion to  hold  the  clain.  There  is  no  provision  for 
waiver  of  this  mandatory  requirement,  and  where  evi- 
dence of  assessment  wcrk  is  not  filed  timely  because  it 
was  delayed  in  the  mail,  the  statutory  consequences 
must  be  borne  by  the  claimant. 

Carl  B.  Cuandt , 67  IBLA  355  (Oct.  6,  1982) 


The  failure  to  file  the  instruments  required  by 
sec.  314  of  the  Federal  Land  Policy  and  Hanagenent  Act 
of  1976,  43  U.S.C.  « 1744  (1976),  and  43  CFR  3833.2  in 
the  proper  BLH  office  within  the  time  periods  pre- 
scribed therein  conclusively  constitutes  abandonment  cf 
the  mining  claim  by  the  cwner. 

For  nining  claims  located  after  Oct.  21,  1976, 
copies  of  notices  or  certificates  of  location  must 
be  recorded  with  BLH  within  90  days  after  the  date  cf 
location.  43  CFR  3833.1-2(d)  states  that  a location 
notice  shall  be  accompanied  by  a service  fee.  There 
can  be  nc  recordation  unless  the  notice  is  accompanied 
by  the  stated  fee,  or  until  it  is  paid.  Hhere  the  fil- 
ing fee  is  not  paid  within  90  days  after  the  date  of 
location  for  a clain  located  after  Cct.  21,  1976,  the 
clain  must  be  deemed  abandoned  and  void. 

Robert  J.  Bahv  et  al..  67  IBLA  370  (Oct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Ban- 
agenent  Act  of  1976,  43  U.S.C.  A 1744  (1976),  and 
43  CFR  3833.1-2,  the  owner  of  an  unpatented  mining 
claia  located  on  or  before  Cct. .20,  1976,  must  file  a 
copy  of  the  official  record  of  the  notice  or  certifi- 
cate of  location  for  such  claia  with  the  proper  Bureau 
of  Land  Hanagenent  office  on  or  before  Cct.  22,  1979. 

Regulation  43  CFR  3833.1-2(d)  states  that  a loca- 
tion notice  for  each  nining  claia,  millsite,  or  tunnel 
site  filed  for  recordation  shall  be  accompanied  by  a 
service  fee.  As  this  is  a mandatory  requirement,  there 
is  no  recordation  unless  the  documents  are  accompanied 
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by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  clains  are  subaitted  to 
BLH  and  the  accoapanying  check  for  the  filing  fees  is 
dishonored  by  the  bank,  the  uncollectable  check  consti- 
tutes nonpayaent  of  the  filing  fees. 

Glen  B.  Taylor.  67  IBLA  393  (Oct.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  aDd  Han- 
ageoent  Act  of  1976,  43  U.S.C.  i 1744  (1976) , the  owner 
of  a Bining  claia  located  on  public  land  oust  file  a 
notice  of  intention  to  hold  the  claia  or  evidence  of 
assessaent  work  prior  to  Dec.  31  of  each  calendar  year, 
both  in  the  office  where  the  location  notice  is 
recorded  and  in  the  proper  office  of  the  Bureau  of  Land 
Hanageaent.  There  is  no  provision  for  waiver  of  this 
mandatory  requirement,  and  where  evidence  of  assessaent 
work  is  not  tiaely  filed  the  consequences  oust  be  borne 
by  the  claiaant. 

Jack  L.  Boolev.  68  IBLA  13  (Oct.  18,  1982) 


The  regulations  governing  recordaticn  of  dining 
claias  are  aandatory,  and  failure  to  coaply  therewith 
sust  result  in  a finding  that  the  claia  has  been  aban- 
doned. Hhere,  under  sec.  314  of  the  Federal  Land 
Policy  and  Hamagenent  Act  of  1976,  43  U.S.C.  § 1744 
(1976) , and  43  CFB  3833.1-2,  the  owner  of  an  unpatented 
Mining  claia  located  on  or  before  Oct.  21,  1976,  fails 
to  file  a copy  of  the  notice  of  location  with  the 
proper  office  of  the  Bureau  of  Laid  Hanageaent  on  or 
before  Oct.  22,  1979,  the  aiming  claia  is  prcperly 
declared  abandoned  and  void. 

F.  F.  DavenEort.  68  IBLA  198  (Bov.  9,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  § 1744  (1976),  the 
owner  of  a aining  claia  Bust  file  a notice  of  intention 
to  hold  or  evidence  of  perforaance  of  assessaent  work 
on  the  claia  prior  to  Dec.  31  of  each  calendar  year. 
There  is  no  provision  for  waiver  of  this  aandatory 
requireaent,  and  where  evidence  of  assessaent  work  is 
not  filed  because  it  becaae  lost  in  the  Bail,  the  loss 
aust  be  borne  by  the  claiaant. 

Baqia  Power  Co.  et  al. . 68  IBLA  201  (Nov.  10,  1982) 


Rbere  a lining  claiaant  subaits  a copy  of  his 
annual  proof  of  labor  to  the  BLH  district  office  in 
Susanville,  California,  on  Dec.  31,  1981,  he  has  not 
coaplied  with  43  CFB  3833.2-1.  The  instruaent  was 
subaitted  to  the  district  office  after  the  statutory 
period  for  such  filings  bad  expired.  Further,  the  dis- 
trict office  was  not  the  "proper  BLH  office"  in  which 
to  file  such  a docuaent.  The  proper  office  is  the  BLH 
California  State  office  in  Sacraaenic,  California,  as 
expressly  provided  in  43  CFB  1821. 2-1  (d) , and  43  CFB 
3833.0-5  (g) „ Bhere  the  required  instruaent  is  not 
received  and  date  staaped  by  the  proper  BLH  office 
during  the  statutory  tine  period,  the  aining  claia  is 
properly  deeaed  to  be  abandoned. 

John  ioveladv.  68  IBLA  245  (Bov.  16,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent  Act  of  1976,  43  U.S.C.  $ 1744  (1976) , the  owner 
of  an  unpatented  aining  claia  located  before  Oct.  21, 
1976,  aust  file  a notice  of  intention  to  hold  the  aining 
claia  or  evidence  of  perforaance  of  assessaent  work  on 
the  claia  by  Oct.  22,  1979,  and  prior  to  Dec.  31  of 
each  calendar  year  following.  There  is  no  provision 
for  waiver  of  this  aandatory  requireaent,  and  where 
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evidence  of  assessaent  wcrk  is  not  filed  tiaely,  the 
consequences  Bust  be  bcrne  by  the  claiaant. 

lovd  B,  Colaw . 68  IBLA  260  (Bcv.  16,  1982) 

Bussell  t.  Jcurniqan . 69  IBLA  52  (Bov.  29,  1982) 


Where  aining  claias  were  located  between  July  1960 
and  August  1966,  and  evidence  of  assessaent  wcrk  was 
not  filed  with  the  proper  BLH  office  cn  or  befcre 
Oct.  22,  1979,  the  claias  are  properly  declared  aban- 
doned and  void  pursuant  to  43  U.S.C-  $ 1744(c)  (1976). 

Bildted  HcGee.  68  IELA  292  (Nov.  19,  1982) 


Under  sec.  314  cf  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C-  § 1744  (1976),  the 
cwner  of  a aining  claia  located  after  Oct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Eureau  cf  Land 
Hanageaent,  a notice  cf  intention  to  hold  or  evidence 
of  perforaance  of  assessaent  work  on  the  dais  pricz  to 
Dec.  31  cf  the  calendar  year  following  the  year  in 
which  the  claia  was  located.  There  is  nc  prevision  fer 
waiver  cf  this  aandatcry  requireaent,  and  where  evi- 
dence of  assessaent  work  is  not  filed  because  it  becaae 
lost  in  the  sail,  the  consequence  aust  be  bcrne  by  the 
claiaant . 

Arden  F.  Griffith  et  al..  68  3B1A  295  (Bov.  19,  1982) 


Where  aiming  claias  were  located  in  Hat.  1967  and 
evidence  of  the  assessment  work  was  not  filed  with  the 
proper  BLH  office  on  or  before  Oct.  22,  1979,  tie 
claias  are  properly  declared  abandoned  and  void  pur- 
suant tc  43  U.S.C.  9 1744  (1976). 

Douglas  K.  Harbin.  68  IBLA  322  (Bov.  19,  1982) 


Under  sec.  314  cf  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  U.S.C.  9 1744  (1976),  the 
owner  of  a aining  claia  located  before  Oct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  cf  Land 
Hanageaent,  cn  or  before  Oct.  22,  1979,  a ccpy  cf  the 
recorded  notice  of  lccaticn  and  a notice  of  intenticn 
to  bold  the  claia  or  evidence  of  assessaent  wcrk  per- 
foraed  on  the  claia,  and  prior  to  Dec.  31  of  each 
calendar  year  thereafter  a copy  of  the  evidence  cf 
assessaent  wcrk  performed  for  that  year  or  a notice 
of  intenticn  tc  held  the  claia.  There  is  no  prevision 
for  waiver  of  this  aandatory  requireaent,  and  where 
evidence  of  assessaent  work  is  not  filed  because  it 
becaae  lost  in  the  nail,  the  consequence  aust  be  bcrne 
by  the  claiaant. 

mi  I.,  Parks,  69  IBLA  48  (Bov.  29,  1982) 

Dudley  I.  Davis.  69  IELA  127  (Dec.  8,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Hanageaent  Act  cf  1976,  43  U.S.C.  « 1744  (1976),  the 
owner  of  a aining  claia  located  before  Cct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  cf  Land 
Hanageaent,  a copy  of  the  recorded  notice  of  location 
and  a notice  of  intenticn  tc  hold  the  claia  or  evidence 
of  perforaance  of  assessaent  work  on  the  claia  cn  cz 
before  Oct.  22,  1979,  and  thereafter  prior  to  Dec.  31 
of  each  calendar  year,  aust  file  with  BLH  a ccpy  cf  the 
evidence  of  assessaent  wcrk  perforaed  for  that  year  cr 
a notice  of  intention  to  hold  the  claia.  There  is  nc 
provision  for  waiver  cf  this  aandatory  requireaent,  and 
where  the  evidence  of  assessaent  work  is  net  tiaely 
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filed,  fox  any  reason,  the  consequence  nst  he  boxne  by 
the  claiaant. 

Snsan  S.  Simons,  69  IBLA  84  (Hov.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  U.S.C.  « 1744  (1976),  and 
43  CFB  3833.1-2 (b) , the  owner  of  an  unpatented  aining 
claia,  aillsite  or  tunnel  site  located  after  Oct.  21, 
1976,  on  Federal  land  shall  file  within  9C  days  after 
the  date  of  location  of  that  claia  in  the  proper 
Bureau  of  Land  Banageaent  office  a copy  of  the  official 
record  of  the  notice  or  certificate  of  location  of  the 
claia  or  site. 


69  IBLA  88  (Bov. 


30,  1982) 


Begulation  43  CPE  3833.1-2  (d)  states  that  a loca- 
tion notice  for  each  aining  claia,  aillsite,  or  tunnel 
site  filed  for  recordation  shall  be  accoapanied  by  a 
service  fee.  As  this  is  a aandatory  requireaent,  there 
is  ao  recordation  unless  the  docuaents  are  accoapanied 
by  the  stated  fee,  or  until  it  is  paid.  Therefore, 
where  notices  of  location  of  aining  claias  are  sub- 
aitted  to  BLH  for  recordation  on  Cct.  9,  1979,  and  the 
service  fee  therefor  is  not  paid  to  BLH  until  Dec.  10, 
1979,  the  recordation  date  of  the  notices  is  Dec.  10, 
1979. 

Under  43  U.S.C.  « 1744(b)  (1976)  and  43  CFB 

3833.1-2,  the  owner  of  an  unpatented  aining  claia 
located  before  Oct.  21,  1976,  aust  file  a copy  of  the 
official  record  of  the  notice  or  certificate  of  loca- 
tion of  the  claia  with  the  proper  office  of  BLH  on  or 
before  Oct.  22,  1979,  or  the  claia  will  be  deened  con- 
clusively abandoned  and  void  under  43  U.S.C.  ^ 1744(c) 
(1976),  and  43  CFB  3833.4(a).  Location  notices  relat- 
ing to  unpatented  aining  claias  located  before  Oct.  21, 
1976,  for  which  the  service  fees  were  not  paid  tc  BLB 
by  a negotiable  check  until  Dec.  10,  1979,  are  not 
tiaely  filed,  and  the  claias  are  properly  declared 
abandoned  and  void. 

Baud  H.  Goehrinq  Conwav.  lewis  Conway.  69  IBLA  91 
(Mov.  30,  1982) 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  43  U.S.C.  t 1744  (1976),  the 
owner  of  a aining  claia  located  before  Oct.  21,  1976, 
aust  file,  with  the  proper  office  of  the  Bureau  of  Land 
Banageaent,  on  or  before  Oct.  22,  1979,  and  prior  to 
Dec.  31  of  each  calendar  year  thereafter,  a copy  cf  the 
evidence  of  assessaent  work  or  a notice  of  intention  to 
hold  the  claia.  There  is  no  provision  for  waiver  of 
this  aandatory  requireaent,  and  where  evidence  of 
assessaent  work  is  not  filed,  for  whatever  reason,  the 
statutory  consequence  aust  be  borne  by  the  claiaant  as 
set  forth  in  43  U.S.C.  « 1744(c)  (1976). 

Coates-Lahusen.  69  IBLA  137  (Dec.  9,  1982) 


Under  43  CFB  4.450-1,  a private  contest  aay  be 
brought  to  have  a claia  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLB.  Because  coapliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Banageaent 
Act  of  1976,  43  U.S.C.  6 1744  (1976),  can  only  be 
resolved  by  the  records  of  BLB,  no  private  contest  aay 
be  aaintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  aining 
claiaants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Departaent  to  decide  whether  one  claiaant  has  a 
better  right  to  a claia  by  virtue  of  his  relocation  of 
a claia  following  a rival  claiaant's  alleged  failure 
to  file  the  docuaents  required  under  sec.  314  of  the 
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Federal  Land  Policy  and  Banageaent  Act  cf  1976, 
43  O.S.C.  « 1744  (1976). 


Lojn_goA^_ijBca.y.-Jai 

69  IBLA  194  (Dec.  15,  1982) 


Frock  ct  al.. 


Under  sec.  314  of  the  Federal  Land  Policy  and 
Banageaent  Act  cf  1976,  43  U.S.C.  % 1744  (1976),  the 
owner  of  a aining  claia  located  before  Cct.  21,  1976, 
aust  file  with  the  proper  office  of  the  Bureau  cf  Land 
Banageaent,  cn  or  before  Oct.  22,  1979,  a ccpy  cf  the 
recorded  notice  of  location  and  a notice  of  intention 
to  hold  the  aining  claia  or  evidence  cf  assessaent  work 
performed  on  the  claia.  There  is  no  provision  fez 
waiver  of  this  aandatory  requireaent,  and  where  the 
copy  of  the  location  notice  or  evidence  of  assessrent 
work  is  not  tiaely  filed,  the  claia  is  preper ly 
declared  abaadened. 

Bidas  International.  Iny..  69  IEIA  251  (Dec.  21,  1962) 


Under  sec.  314  of  the  Federal  Land  Policy  and  Han- 
ageaent  Act  cf  1976,  43  U.S.C.  5 1744  (1976),  the  owner 
of  an  unpatented  aining  claia  aust  file  a notice  cf 
intention  tc  hold  the  claia  or  evidence  of  assessaent 
work  perforaed  on  the  claia  prior  to  Dec.  31  cf  each 
calendar  year.  There  is  nc  provision  for  waiver  cf 
this  aandatory  requireaent,  and  where  evidence  cf 
assessaent  work  is  not  filed  tiaely,  for  any  reason, 
the  statutory  consequence  aust  be  borne  by  the  claiaant. 

Elton  P.  Bascari.  69  IBLA  273  (Dec.  21,  1982) 


Under  sec.  314  of  the  Federal  land  Policy  and  Ban- 
ageaent  Act  cf  1976,  43  U.S.C.  § 1744  (1976),  the  cvner 
of  a aining  claia  located  before  Cct.  21,  1976,  aust 
file  with  the  proper  office  of  the  Bureau  cf  Land  fian- 
ageaent,  on  cr  before  Cct.  22,  1979,  a copy  cf  the 
notice  of  location  and  a notice  cf  intention  tc  held 
the  claia  or  evidence  cf  assessment  work  perferaed  cn 
the  claia.  There  is  no  provision  for  waiver  cf  this 
aandatory  requireaent,  and  where  evidence  of  assessaent 
work  is  not  filed,  for  any  reason,  the  consequence  aust 
be  borne  by  the  claiaant. 

Charles  W.  Shannon,  Ruth  Kunhel.  69  IBLA  300  (Dec.  23, 
1982) 


The  recordation  requireaent  of  sec.  314(a)  cf 
the  Federal  land  Policy  and  Banageaent  Act  cf  1976, 

43  U.S.C.  i 1744(a)  (1976),  that  evidence  of  assess- 

ment work  or  notice  of  intention  to  hold  aining  claias 
located  price  to  Oct.  21,  1976,  be  filed  both  in  the 
office  where  the  notice  of  location  is  recorded  and  in 
the  proper  office  of  the  Bureau  of  land  Banageaent  cn 
or  before  Cct.  22,  1979,  is  aandatory,  not  discretion- 
ary. Filing  of  evidence  cnly  in  the  county  reccrdirg 
office  does  net  constitute  coapliance  either  with  the 
recordaticn  requiresents  of  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976  or  those  in  43  CFB  3833.2-1. 

L.  1.  Andersen.  69  IBLA  304  (Dec.  23,  1982) 

Dee  Wright.  69  IEL A 3C9  (Dec.  23,  1892) 


RELOCATION 

In  order  tc  asend  a claim,  it  is  necessary  that 
the  party  seeking  to  so  aaend  have  present  title  tc  the 
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claim,  since,  in  the  absence  of  such  title,  any  act 
purporting  to  "amend"  is  actually  in  derogation  of  the 
original  claia  and  oust  be  treated  as  a relocation. 

Rhere  a party  alleges  that  a location  notice, 
denominated  as  a relocation,  is,  in  fact,  an  amendment 
of  an  earlier  location,  and  gaps  in  the  chain  of  title 
to  the  original  claims  are  apparent  on  the  record,  that 
party  must  submit  evidence  eliminating  any  such  hiatus 
in  the  chain  of  title.  In  the  absence  of  such  evidence, 
the  purported  amendment  must  be  treated  as  a relocation. 

£a-^il_libfegtt§_et_aj,._yJ_Bareau_of_Land_HaDagemgDt , 

62  I6LA  124  (Bar.  4,  1982) 


An  "amended  location"  of  a mining  claim  is  a subse- 
quent location  intended  to  further  the  rights  acquired 
by  the  earlier  locator  while  making  some  change  in  the 
location,  such  as  changing  the  name  of  the  claim  or  its 
owners  of  record  (as  where  the  original  claim  has  been 
sold)  or  excluding  excess  acreage.  In  contrast  to  a 
"relocation,"  an  "amended  location"  does  relate  back 
to  the  date  of  the  filing  of  the  original  notice  of 
location,  so  that  the  filer  does  receive  the  rights 
associated  with  the  earlier  location,  including  its 
superiority  to  subsequent  withdrawals,  to  the  extent 
that  the  amended  location  merely  furthers  rights 
acquired  by  a prior  subsisting  location,  and  does  not 
include  any  new  land.  The  owner  of  a claia,  deter- 
mined to  be  an  amended  location  of  a claia  originally 
located  on  or  before  Oct.  21,  1976,  is  required  to 
comply  with  the  provisions  of  43  O.S.C.  $ 1744(a) 

(1976)  and  43  CFR  3833.2-1  (a)  insofar  as  these  provi- 
sions deal  with  claims  located  on  or  before  Oct.  21, 
1976. 

Gary  S.  Poseplak.  63  IBLA  326  (Apr.  27,  1982) 


An  amended  location  notice  of  a mining  claim 
generally  relates  back  to  the  date  of  the  original 
location,  but  a location  notice  cannot  be  considered  an 
amended  location  where  the  original  location  did  not 
comport  with  the  statutory  requirements. 

Kjvaljna  River  Bininq  Ass'n.  65  IBLA  164  (June  29,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  original  location.  A location  notice 
cannot  be  considered  an  amended  location  where  the  ori- 
ginal location  did  not  comport  with  the  statutory 
requirements.  A location  notice,  even  though  styled 
"amended,"  may  be  considered  an  original  location  where 
the  earlier  location  was  improperly  made. 

Samuel  P,  Barr.  Sr..  65  IBLA  167  (June  29,  1982) 


An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice.  A loca- 
tion notice  cannot  be  considered  an  amended  location, 
so  as  to  relate  back  to  a location  which  predates  a 
withdrawal  to  the  extent  such  location  notice  describes 
new  land  riot  contained  in  the  original  location. 

Where  there  are  factual  questions  relating  to 
whether  a refiling  subsequent  to  a withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a "relocation,"  the  matter  will  be  referred 
for  a hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  locaticn, 
and  that  it  is  thus  the  successor  in  an  unbrcken  chain 
of  title  dating  tack  to  the  original  location. 

Fairfield  Mining  Co..  Inc..  66  IBLA  115  (Aug.  10,  1982) 


RELCCATIca— Continued 

A relccaticn  of  a mining  claim  is  adverse  tc  the 
original  claim,  as  distinguished  from  an  amended  loca- 
tion which  generally  relates  back  to  the  original  loca- 
tion in  the  absence  of  intervening  rights.  A decision 
declaring  a claia,  as  relocated,  abandoned  and  void  for 
failure  to  record  with  BLB  under  sec.  314  of  the  Fed- 
eral Land  Policy  and  Banagement  Act  of  1976,  43  O.S.C. 

§ 1744  (1976),  will  be  reversed  where  an  amended 
notice  of  location  is  timely  recorded  with  ELE  by  a 
claimant  asserting  that  he  is  the  owner  by  chain  cf 
title  of  the  claim,  as  relocated,  notwithstanding  the 
fact  that  the  amended  location  notice  references  the 
original  location  notice. 

J.  B.  Schaffer.  67  IELA  64  (Sept.  9,  1982) 


A mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.  In  making  such  a finding  it 
may  be  necessary  to  draw  the  distinction  between  an 
amended  location  of  a claim  which  predated  the  with- 
drawal and  a relocation  or  new  location  made 
subsequently. 

B.  J.  Rpll.  68  IBLA  122  (Oct.  27,  1982) 


For  the  purpose  of  Ceparmental  adjudication,  an 
amended  location  is  cne  made  in  furtherance  of  an 
earlier  valid  locaticn,  while  a relocation  is  cne  which 
is  adverse  tc  the  prior  location. 

An  amended  location  notice  generally  relates  back, 
where  no  adverse  rights  have  intervened,  to  the  date  cf 
the  original  location. 

Coates-Lahusen.  69  IBLA  137  (Dec.  9,  1982) 


Rhere  there  are  factual  questicns  arising  frcm 
affidavits  presented  by  appellant  relating  to  whether  a 
filing  subsequent  tc  a withdrawal  was  in  the  nature  cf 
an  "amended  lccaticn,"  the  matter  will  be  referred  for 
further  investigaticn  allowing  the  claimant  reasonable 
time  in  which  tc  shew  that  the  subsequent  filing  is  an 
amended  locaticn,  and  that  be  is  the  successor  in  an 
unbroken  chain  of  title  dating  back  to  the  original 
location . 

Charles  Deqitz.  69  IELA  145  (Eec.  9,  1982) 


SPECIFIC  BIRERAL(S)  INVOLVES 

£ijy 

In  determining  whether  a deposit  of  clay  is  Iccat- 
able  as  a valuable  mineral  deposit  under  the  mining 
laws,  there  is  a distinction  between  a deposit  con- 
sidered to  be  conaon  or  ordinary  clay,  which  is  net 
locatable,  and  a lccatable  deposit  having  excepticnal 
qualities  useful  and  marketable  for  purposes  fer  which 
common  clays  cannct  be  used. 

Common  clay  includes  clay  usable  for  structural 
and  other  heavy  clay  products,  for  pressed  or  face 
brick,  as  well  as  ordinary  brick,  tile,  and  pipe,  for 
pottery,  earthenware,  stoneware,  and  cement. 

A deposit  cf  bentonite  which  can  profitably  be 
removed  and  marketed  for  pelletizing  taccnite  is  as 
excepticnal  clay  locatable  under  the  vising  laws,  even 
though  blending  and  additives  are  necessary  tc  aake  the 
deposit  suitable  for  such  use. 

Onited  States  v.  Kavcee  Bentonite  £ojf.,  64  IBLA 

183  (Bay  21~,  1982)  89  I.C.  262 
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SPECIFIC  BINEBAL  (S)  INVOLVED — Continued 
jgold 

For  a wining  claia  to  be  valid  there  aust  be  a 
discovery  of  a valuable  aineral  deposit  within  the 
Halts  of  the  dais.  There  has  been  a discover;  where 
■inerals  have  been  found  in  sufficient  quantity  and  of 
sufficient  quality  that  a person  of  ordinary  prudence 
would  be  justified  in  the  further  expenditure  of  his 
labor  and  Beans,  with  a reasonable  prospect  of  success 
in  developing  a valuable  sine. 

When  the  Government  contests  a lining  claii  on  a 
charge  of  lack  of  discovery  of  a valuable  aineral 
deposit,  it  has  assuaed  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a priia  facie 
case.  Where  a Government  aineral  examiner  testifies 
that  he  has  exaained  a claia  and  found  the  quantity  of 
minerals  insufficient  to  support  a finding  of  discovery, 
a priaa  facie  case  of  invalidity  has  been  established 
and  the  burden  shifts  to  the  claiaants  to  show  by  a 
preponderance  of  the  evidence  that  a discovery  has  been 
aade. 

(there  contestees  present  unccntroverted  evidence 
shoving  that,  over  a period  of  4 years,  they  and  a part- 
ner have  extracted  26  or  27  ounces  of  gold  froa  their 
claia  using  a suction  dredge,  and  where  the  Govenaent 
has  aade  no  showing  that  suction  dredge  lining  would  be 
insufficient  to  support  a valid  claia,  the  contest  is 
properly  disaissed  without  prejudice  to  the  initiation 
of  another  contest  coaplaint. 

Pnited  States _v.  Clifford. L,_ 6 Barv  A,  williams , 

65  IBLA  346  (July  16,  1982) 


SDBFACE  OSES 

BLfl's  decision  to  disaiss  a protest  by  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stcck- 
Baising  Homestead  Act  against  the  sufficiency  of  the 
aaount  of  a bond,  put  up  by  the  claimant  of  aineral 
interests  in  these  lands  to  cover  daaages  to  the  sur- 
face estate  froa  the  claimant's  lining  and  exploration 
activities,  will  be  vacated  and  reaanded  for  readjudica- 
tion, where  the  record  is  devoid  of  facts  of  record  to 
support  this  decision. 

Soderberg  Bawhic|«  Ranch  . 63  IBLA  260  (Apr.  19,  1982) 


A Bureau  of  Land  Banageaent  deteraination  that 
lining  claims  located  la  a wilderness  study  area  con- 
stitute valid  existing  rights  under  sec.  701(h)  of  the 
Federal  Land  Policy  and  Banageaent  Act  of  1976,  aade  in 
conjunction  with  a review  of  a proposed  aine  plan  of 
operation,  is  an  integral  part  of  the  review  process, 
serving  to  identify  the  applicable  standard  governing 
regulation  of  mining  activities  on  the  claias.  Where 
the  claia  operator  withdraws  the  wine  plan  and  indi- 
cates that  he  plans  no  activity  on  the  claias,  an 
appeal  of  the  initial  BLH  deteraination  aust  be  dis- 
aissed  because,  in  absence  of  the  proposed  operations, 
the  deteraination  is  no  longer  ripe  for  review. 

Ponqlas  McFarland.  Sierra  Club.  Pesert  Surviycrs , 

65  IBLA  380  (July  20,  1982) 


Onder  the  dining  Claias  Bights  Bestoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  wining 
operations  on  a group  of  lining  claias  on  land  with- 
drawn for  power  development  or  power  sites  where  unre- 
stricted placer  aining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  for 
tiaber  harvesting  or  recreational  purposes. 

The  dining  Claias  Bights  Bestoration  Act  of  1955 
gives  the  Secretary  of  the  Interior  no  discretion  to 
perait  limited  or  restricted  placer  aining  on  land 
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withdrawn  or  reserved  for  power  developaent  cr  pcwez- 
sites.  The  Secretary  say  pezait  either  unrestricted 
placer  aining  or  none  at  all.  Tbe  only  condition  which 
he  nay  iapose  cn  pezaissicn  to  aine  is  that  the  locator 
aust  restore  the  surface  of  tbe  claia  to  its  condition 
iaaediately  prior  to  aining  operations. 

Bobert  E.  Ehrpan.  Jr.,  69  IBLA  290  (tec.  23,  1982) 


WITHDRAWN  LAND 

Dining  claias  located  cn  land  which  was  segregated 
and  closed  to  aineral  entry  are  properly  declared  null 
and  void. 

Bobert  B.  audio,  Verne  Andrews.  61  IE1A  220  (Jan.  28, 
1982) 


Lands  covered  by  a preliainary  perait  cf  a pro- 
spective licensee  for  a power  project,  which  was  issued 
by  tbe  Federal  Energy  Begulatory  Coaaission  and  is  in 
its  initial  tern,  are  not  open  to  aineral  location.  A 
aining  claia  located  cn  such  lands  is  void  at  initio 
unless  tbe  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Bower  Act, 

16  C.S.C.  « 818  (1976). 

Jaaes  B.  Cosgrove.  61  IBLA  376  (Fet.  17,  1982) 


A aining  claia  located  on  land  previously  with- 
drawn froa  appropriation  under  the  aining  laws  is  null 
and  void  ab  initio.  ELH  properly  declares  lining 
claias  null  and  void  to  tbe  extent  that  they  were 
located  in  tbe  Sawtooth  National  Becreation  Area  after 
Aug.  22,  1972,  the  date  cn  which  tbe  recreation  area 
was  established  and  the  lands  withdrawn  froa  aining 
location. 

<piavtcn  s.  Hale.  62  IBLA  35  (Fet.  24,  1982) 


A lining  claia  located  on  land  previously  with- 
drawn froa  appropriation  onder  tbe  aining  laws  is  null 
and  void  ab  initio. 

Floyd  E.  Benton.  62  IBLA  243  (Bar.  15,  1982) 

Thoaas  Gillespie.  65  IBLA  10  (June  17,  1982) 

John  S.  Fleainu.  65  IBLA  357  (July  20,  1982) 

Joe  Barren.  Sr.,  et  al..  65  IBLA  387  (July  23,  1982) 


When  land  is  withdrawn  froa  location  under  tbe 
lining  law  subsequent  to  the  location  of  a aining 
claia,  tbe  claia  aust  be  supported  by  discovery  et  the 
date  of  withdrawal. 

Where  the  Govexnaent  has  established  a priaa  facie 
case  of  invalidity  of  a aining  claia  because  cf  a lack 
of  discovery  and  the  claimant  testifies  that  he  has  not 
produced  froa  his  claia  but  was  only  investigating  tbe 
aarket,  and  offers  no  evidence  of  aarketabilit;  beyond 
speculation  of  future  profitability,  tbe  claiaant  has 
failed  to  carry  bis  burdea  of  showing  that  a discovery 
is  present  within  the  liaits  of  bis  claia. 

Pnited  States  v.  Grovenor  B.  Bontatsrt  et  al..  63  IELA 
35  (Bar.  3C,  1982) 
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WITHDRAWN  LAND — Continued 

A mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void. 

George  H.  Pennimore  et  al..  63  IBLA  214  (Apr.  12,  1982) 


A mining  claim  which  is  located  after  the  land  has 
been  withdrawn  from  mineral  entry  is  properly  declared 
null  and  void. 

James  W,  Gough,  65  IBLA  59  (June  23,  1982) 


A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  by  a 
first  fora  reclamation  withdrawal  is  null  and  void 
ab  initio. 

Elmer  G.  Thomas  et  al..  66  IBLA  92  (July  30,  1982) 


Where  mining  claims  were  originally  located  cn 
land  which  was  withdrawn  from  mineral  location,  the 
claims  will  be  declared  null  and  void  ab  initio. 

An  amended  location  notice  generally  relates  back 
to  the  date  of  the  original  location  notice.  A loca- 
tion notice  cannot  be  considered  an  amended  location, 
so  as  to  relate  back  to  a location  which  predates  a 
withdrawal  to  the  ertent  such  location  notice  describes 
new  land  not  contained  in  the  original  location. 

Where  there  are  factual  questions  relating  to 
whether  a refiling  subsequent  to  a withdrawal  was  in 
the  nature  of  an  "amended  location"  or  whether  it  con- 
stituted a "relocation,"  the  natter  will  be  referred 
for  a hearing  to  allow  the  claimant  the  opportunity  to 
show  that  the  subsequent  filing  is  an  amended  location, 
and  that  it  is  thus  the  successor  in  an  unbrcken  chain 
of  title  dating  back  to  the  original  location. 

Fairfield  Mining  Co.,  Inc..  66  IBIA  115  (Aug.  10,  1982) 


Mining  claims  located  on  land  after  the  land  was 
segregated  and  closed  to  mineral  entry  are  properly 
declared  null  and  void. 

J S B Mining  Co.,  Inc..  66  IBLA  299  (Aug.  18,  1982) 

J 6 B Mining  Co..  Inc..  69  IBLA  93  (Nov.  30,  1982) 


A mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Bights 
Restoration  Act  of  Aug.  11,  1955,  30  O.S.C.  f 621  (1996), 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Lincoln  Resources.  Inc..  66  IBLA  310  (Aug.  24,  1982) 


A decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  O.S.C.  $ 154  (1996),  for  restora- 
tion of  lands  within  a reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

Joe  Ashburn.  66  IBLA  328  (Aug.  25,  1982) 


EIEI8G  CLAIMS — Continued 
WITBDBAWN  LAND — Continued 

To  the  ertent  that  a mining  claim  is  situated  cn 
land  which  was  withdrawn  from  entry  under  the  mining 
laws,  the  claimant  must  not  only  shew  that  the  dis- 
covery of  a valuable  mineral  deposit  presently  eiists 
but  also  that  the  claim  was  valid  as  of  the  date  cf  the 
withdrawal.  If  the  claim  was  not  valid  at  the  time  cf 
the  withdrawal,  it  was  net  excepted  from  the  effect  cf 
the  withdrawal.  The  claim  could  not  become  valid  there- 
after by  any  additional  exploratory  work  ox  threugh  an 
increase  of  mineral  value  due  to  a change  in  the  market. 

United  States  v.  Mic h ael  E.  Becklev.  Virginia  B . Eecklev , 
66  IELA  359  (Aug.  29^  1982) 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  lccatice  cf 
mining  claims  fer  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  cf 
June  10,  1920,  which  closed  such  lands  to  all  mineral 
location  until  enactment  of  the  Mining  Claim  Bights 
Restoration  Act  of  Aug.  11,  1955. 

A mining  claim  located  prior  to  lug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Eights 
Restoration  Act  of  Aug.  11,  1955,  30  O.S.C.  « (21  (1996), 
did  not  give  life  tc  void  claims  which  had  been  lccated 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

George  L.  Hawkins,  kailace  6.  Beath.  66  IELA  39C 
(Aug.  31,  1982) 


A mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.  Lands  included  in  a withdrawal 
remain  withdrawn  until  there  is  a formal  revocaticn 
cr  modification  of  the  order  of  withdrawal.  It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a future  revocation  of  the  withdrawal  is  being 
considered. 

Ronald  B.  Baum.  69  IBIA  32  (Sept.  9,  1982) 


A mining  claim  located  on  land  which  was  then  seg- 
regated and  closed  to  mineral  entry  is  properly  declared 
null  and  void  ab  initio. 

Bausic9_Dyval,-HariasBe_Duyal.  68  ibla  1 (Oct.  12, 

1982) 


A mining  claim  located  on  land  which  has  been 
segregated  from  mineral  location  is  properly  declared 
null  and  void  ab  initio.  In  making  such  a finding  it 
nay  be  necessary  to  draw  the  distinction  between  an 
awended  location  of  a claim  which  predated  the  with- 
drawal and  a relocation  or  new  location  made 
subsequently. 

B.  J.  Hall,  68  IBLA  122  (Oct.  29,  1982) 


Mining  clains  are  properly  declared  null  and  vcid 
ab  initio  when  they  are  located  on  land  which,  cn  the 
date  of  location,  was  included  in  an  application  for 
withdrawal  from  appropriation  under  the  public  land 
laws,  including  the  mining  laws  and  the  mineral  leasing 
laws. 

Louise  Hoodall.  69  IBLA  108  (Bov.  30,  1982) 
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ftIHIHG  CLUBS — Continued 
WITHDRAWN  LAND — Continued 

where  aiiiing  claims  were  originally  located  on 
land  which  was  withdrawn  fron  aineral  location,  the 
claias  are  null  and  void  afc  initio. 

there  there  are  factual  questions  arising  from 
affidavits  presented  by  appellant  relating  to  whether  a 
filing  subsequent  to  a withdrawal  was  in  the  nature  of 
an  "anended  location,"  the  natter  will  be  referred  for 
farther  investigation  allowing  the  claiaant  reasonable 
tine  in  which  to  show  that  the  subsequent  filing  is  an 
amended  location,  and  that  he  is  the  successor  in  an 
unbroken  chain  of  title  dating  back  to  the  original 
location. 

Charles  Deqjtz.  69  IBLA  145  (Dec.  9,  1982) 


A nining  claim  located  prior  to  Aug.  11,  1955,  on 
land  withdrawn  for  a powersite  is  null  and  void  ab 
initio. 

Mackav  Bar  Corn..  69  IBLA  148  (Dec.  13,  1982) 


A mining  claia  located  on  land  after  the  land  was 
segregated  and  closed  to  aineral  entry,  by  nctaticn  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ab  initio. 

Lester  B,  Holt , 69  IBLA  180  (Dec.  15,  1982) 


MINING  CLAIBS  BIGHTS  RESTORATION  ACT 

Lands  covered  by  a preliainary  perait  of  a pro- 
spective licensee  for  a power  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Coaaissicn  and  is  in 
its  initial  term,  are  not  open  to  aineral  location.  A 
nining  claia  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Fewer  Act, 

16  U.S.C.  « 818  (1976)  . 

James  H.  Cosgrove.  61  IBLA  376  (Feb.  17,  1982) 


A lining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claias  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  O.S.C.  4 621  (1976), 
did  not  give  life  to  void  claias  which  had  been  lccated 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Lincoln  Resources.  Inc..  66  IBLA  310  (Aug.  24,  1982) 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  reaained  open  to  the  location  of 
aining  claims  for  metalliferous  ainerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  tc  all  aineral 
location  until  enactment  of  the  Nining  Claia  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Mining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  D.S.C.  9 621  (1976), 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

George  L.  Hawkins.  Wallace  G.  Heath.  66  IELA  390 
(Aug.  31,  1982) 


MINING  CLAIBS  RIGHTS  RESTORATION  ACT— Continued 

Under  the  Mining  Claias  Bights  Restoration  Act 
of  1955,  it  is  proper  to  prohibit  all  placer  ainieg 
operations  cn  a group  of  aining  claims  on  land  with- 
drawn for  power  developaent  or  power  sites  where  unre- 
stricted placer  aining  on  such  land  would  result  in 
substantial  interference  with  the  use  of  the  land  fer 
timber  harvesting  or  recreational  purposes. 

The  Mining  Claias  Rights  Restoration  let  of  1955 
gives  the  Secretary  of  the  Interior  no  discreticn  tc 
perait  Halted  or  restricted  placer  aining  cn  land 
withdrawn  or  reserved  for  power  developaent  or  power- 
sites.  The  Secretary  aay  perait  either  unrestricted 
placer  lining  or  none  at  all.  The  only  condition  which 
he  aay  iapose  on  peraission  to  Bine  is  that  the  locator 
aust  restore  the  surface  of  the  claim  to  its  condition 
iaaediatel;  prior  to  aining  operations. 

Robert  1.  Bin  Ban.  Jr..  69  IBLA  290  (Dec.  23,  I9e2) 


«fIIS-gSCSEII£I_i£I 

GENERAL!! 

Bhere  an  applicant  under  the  Mining  claias 
Occupancy  Act  of  Oct.  23,  1962,  js  aaended.  30  O.S.C. 

•4  701-709  (1976),  fails  to  respond  to  a request  free 
BLB  to  subait  within  a prescribed  period  of  tine  speci- 
fic information  necessary  to  deternine  whether  the 
applicant  is  qualified,  the  case  is  properly  closed  by 
BLH,  and  a petition  filed  by  the  applicant  10  years 
later  seeking  to  reinstate  bis  application  is  properly 
denied,  there  being  no  provision  for  reinstatesent  cf 
such  an  application  and  the  statutory  deadline  for 
filing  an  application  having  passed. 

Robert  T.  Brett.  63  IBLA  279  (Apr.  20,  1982) 


P8IBCIFAL  PLACE  CF  RESIDENCE 

The  Mining  Claias  Cccupancy  Act,  30  O.S.C.  4 701 
(1976),  only  requires  that  valuable  iaproveaeots  cn  an 
unpatented  lining  claia  constitute  j principal  place  of 
residence  fer  a qualified  applicant,  not  that  such  be 
the  principal  place  of  residence  of  the  applicant. 

Jack  J,  and  LaVcnn  Curtis.  63  IELA  306  (Apr.  26,  1982) 


MISTAKES 

One  who  chooses  the  aeans  cf  delivery  cf  a 
document  aust  accept  the  responsibility  and  bear  the 
consequences  of  delay  or  nondelivery  by  that  aethed. 

Elaer  F,  Brewster,  Steve  Foster.  63  IBLA  51  (Bar.  3C, 
1982) 


ihere  a tract  cf  land  (Tract  "D")  was  included  in 
a patent  to  a tewnsite  trustee  of  four  tracts  (Tracts 
"A,  E,  C,  and  C") , but  the  trustee  had  not  applied  for 
or  entered  Tract  "D,"  and  where  the  inclusion  and 
patenting  of  Tract  resulted  in  the  transfer  cf 

acreage  in  excess  of  the  aaxiaun  allowed  by  statute  tc 
be  included  in  the  tewnsite,  the  patent  was  erxcnecus 
insofar  as  it  included  Tract  "D"  and  should  be  cor- 
rected by  elialnating  that  tract. 

Stephen  Kenycn  et  al.  (On  R^cgnsidepaticn) . 65  IELA  44 
(June  23,  1982) 
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MISTAKES— Con tipped 

“notation  rule."  Onder  the  "notation  role"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  share  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has. 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Palate  Oil  S Bininq  Corn. , 67  IBLA  17  (Sept.  3,  1982) 


(See  also  Environmental  Policy  Set — if  included  in  this 

Index.) 

ENVIRONMENTAL  STATEMENTS 

BLH's  incorporation  into  its  western  Oregon  forest 
management  planning  process  of  Borihern  Spotted  Owl 
conservation  guidelines,  developed  by  a State-Federal 
interagency  task  force,  is  not  a major  Federal  action 
requiring  a regional  environmental  impact  statement 
where  the  spotted  owls  and  the  preservation  of  their 
habitat  are  significant  considerations  in  existing  sus- 
tained yield  unit  environmental  impact  statements. 

&Ll.  62  XBLA  73 

(Feb.  25„  1982) 


Analysis  of  the  environmental  impact  of  the  design 
of  a segment  of  a proposed  highway  crossing  public 
domain  land  does  not  constitute  an  improper  narrowing 
of  the  scope  of  the  project  for  purposes  of  environmen- 
tal review  where  the  route  of  the  entire  project  has 
already  been  determined  after  completion  of  an  envi- 
ronmental impact  statement,  the  portion  of  the  highway 
across  land  administered  by  the  Bureau  of  Land  Manage- 
ment has  logical  termini  and  a substantial  independent 
utility  regardless  of  whether  the  balance  of  the  project 
is  constructed,  and  construction  of  the  highway  on  BLH 
land  does  not  foreclose  significant  alternatives  with 
respect  to  the  balance  of  the  highway  project. 

A finding  that  a proposed  action  will  not  have  a 
significant  impact  on  the  environment,  and  that  hence 
no  environmental  impact  statement  is  required,  will  be 
affirmed  on  appeal  where  the  record  establishes  that  a 
hard  look  has  been  taken  at  environmental  problems, 
that  relevant  areas  of  environmental  concern  have  been 
identified,  and  the  determination  is  the  reasonable 
result  of  the  environmental  analysis. 

Cjtj2  ens  for  Glenwood  Canyon.  64  IBLA  346  (June  15, 

1982) 


A decision  to  implement  a vegetative  management 
program  will  be  affirmed  where  it  is  based  on  an  envi- 
ronmental assessment  which  reflects  an  evaluation  of 
the  environmental  impacts  of  the  program  sufficient 
to  support  an  informed  judgment. 

Dolores  M.  Lisman.  67  IBLA  72  (Sept.  10,  1982) 


BATIONAL  PARK  SBBVICE 

Pursuant  to  43  CFB  3833.4  and  36  CFG  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  system  which  were  timely 
recorded  in  accordance  with  16  O.S.C.  A 1907  (1976), 
may  not  conclusively  be  deemed  abandoned  and  void  if  a 
notice  of  intention  to  hold  is  not  filed  in  1978  for 


record  in  the  unit  of  the  national  park  system  where 
the  location  notice  is  recorded,  as  the  filing  require- 
ment is  not  statutory,  but  only  regulatory,  sc  the 
defect  is  curable.  Notice  of  such  defect  should  be 
given  and  the  claimant  allowed  30  days  within  which  tc 
correct  the  defect.  An  unpatented  mining  claim  located 
before  Get.  21,  1976,  on  land  within  a unit  of  the 
national  park  system  and  timely  recorded  under  the 
Mining  in  the  Parks  Act,  16  D.S.C.  ft  1907  (1976),  say 
not  be  deemed  abandoned  and  void  where  a copy  of  the 
recorded  instrument  showing  evidence  of  assessment  work 
is  filed  with  the  proper  office  of  ELM  on  or  before 
Oct.  22,  1979,  and  on  or  before  Dec.  30  of  each  year 
thereafter,  as  required  by  sec.  314  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  ft  1744 
(1976). 

Morrill  A.  Bielson  et  al..  62  IBLA  249  (Mar.  15,  1982) 


Pursuant  to  43  CFB  3833.4  and  36  CFG  9.5(d), 
unpatented  mining  claims  located  on  lands  within  any 
unit  of  the  national  park  systea  which  were  recorded  in 
accordance  with  the  Mining  in  the  Parks  Act,  16  O.S.C. 
ft  1907  (1976) , are  properly  deeaed  abandoned  and  void 
if  a notice  of  intention  to  hold  is  not  properly  filed 
for  record  in  the  office  where  the  location  notice  is 
recorded  and  a copy  of  the  recorded  instruient  filed 
with  the  proper  office  of  BLM  on  or  before  Oct.  22, 
1979,  for  claims  located  prior  to  Cct.  21,  1976,  as 
required  by  sec.  314  of  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  D.S.C.  ft  1744  (1976). 

B.  Gail  Tibbetts.  62  IELA  252  (Mar.  15,  1982) 


Pursuant  to  43  CFB  3833.1-1  and  36  CFB  9.5(a),  an 
unpatented  mining  claim  in  any  naticnal  park  system 
unit  in  existence  on  Sept.  28,  1976,  which  was  net 
recorded  on  or  before  Sept.  28,  1977,  in  accordance 
with  the  Federal  Beuister  notice  (41  FB  46357  (Cct.  2C, 
1976)),  or  36  CFB  9.5  is,  pursuant  to  16  D.S.C.  ft  1907 
(1976),  conclusively  presumed  tc  be  abandoned  and 
void. 

George  D.  Booker  et  al..  66  IBLA  168  (Aug.  12,  1962) 


miSm-IJfK.SjmCi-iliAS 

GENERALLY 

The  Secretary  of  the  Interior  may,  in  bis  dis- 
cretion, reject  an  effer  to  lease  public  lands  for  cil 
and  gas  deposits  upon  a proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  lands  applied  for  are  not  withdrawn  from 
operation  of  the  Mineral  Leasing  Act.  An  oil  and  gas 
lease  offer  is  properly  rejected  where  the  lands  sought 
are  within  the  Lake  Head  National  Becreation  Area,  and 
the  Bational  Park  Service  has  declined,  under  43  CFB 
3566.3,  to  give  consent  to  issuance  of  the  lease. 

Ee  Ann  I . Gaeth.  69  IELA  79  (Bov.  30,  1982) 

Frances  Kunfcel.  69  IELA  205  (Dec.  16,  1982) 


LADD 

HijEijg 

The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instruien- 
tality"  within  the  meaning  of  43  CFB  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  cr 
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NATIONAL  PARK  SERVICE  ABBAS — Continued 
LAND — Continued 
JJinigg — Continued 

withholding  of  consent  by  the  Service  for  a aineral 
lease  on  National  Park  Service  lands. 

Edward  Seqqerson,  Jr..  67  IBLA  189  (Sept.  22,  1982) 


BAYIGABLB- SASBBS 

Hhere  riparian  public  land  has  been  eroded  away 
entirely  by  the  actions  of  a navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accreticn,  title  to 
the  accreted  land  is  deeaed  to  be  in  the  reaote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 


66  IBLA  374  {Aug.  30,  1982) 
89  I.D.  415 


An  oil  and  gas  offer  eabracing  land  in  the  bed  of 
a navigable  river,  which  is  State  land,  is  properly 
rejected. 


68  IBLA  272  (Bov. 


17,  1982) 


BOTICB — Continued 

GENBRALLY — Continued 

Viola  Peck  Shitney.  65  IE  LA  361  (July  20,  1982) 

Joe  Barren.  5r..  et  al..  65  IBLA  387  (July  23,  1982) 
Dennis  E.  Joy.  66  IELA  260  (Aug.  17,  1982) 

Bugene  J.  Cur  less.  67  IBLA  135  (Sept.  16,  1982) 

Keith  B.  Ferrell.  67  IBLA  181  (Sept.  21,  1982) 

Botert  J.  Baby  et  al..  67  IBLA  370  (Cct.  8,  1982) 
Gregory  A.  Vcetsch.  St..  69  IBLA  124  (Dec.  8,  1982) 
Bichard  B.  Bowe.  69  IELA  135  (Dec.  8,  1982) 

Dee  Bright.  69  IBLA  309  (Dec.  23,  1892) 


The  law  imputes  knowledge  when  opportunity  and 
interest,  coabined  with  reasonable  care,  would  neces- 
sarily iapart  it;  therefore,  where  the  Eureau  of  Land 
Banagenent  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a corporate  lessee  which  the 
lessee  claiaed  was  net  its  address  of  record  for  the 
lease,  the  lessee  cannct  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  inform  the  proper  office. 

Getty  Oil  CO..  61  IELA  226  (Jan.  28,  1982)  89  I.D.  26 


Ifillil 

GBBBB ALLY 


All  persons  dealing  with  the  Government  are  pre- 
suaed  to  have  knowledge  of  relevant  statutes  and  duly 
proaalgated  regulations. 


61  IBLA  113  (Jan. 


6,  1982) 


Pale  I.  Patchen.  Guv  W.  Patches.  61  IBLA  185  (Jan.  26, 
1982) 


[,  61  IBLA  210  (Jan.  26,  1982) 

Dee  Bright.  61  IBLA  356  (Peb.  16,  1982) 

Jia  B.  Sconce.  62  IBLA  9 (Feb.  23,  1982) 

Otav  Hlning  Co..  62  IBLA  166  (Bar.  8,  1982) 
Saaedan  Oil  Corn..  62  IBLA  228  (Bar.  10,  1982) 


Estoppel  of  the  Governaent,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  reiedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circumstances.  An  appellant  lining 
claia  owner  say  not  claia  that  ignorance  of  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a aaterial  fact,  which  is  essertial 
to  estoppel,  because  all  persons  dealing  with  the 
Governaent  are  presuaed  to  have  knowledge  thereof. 

That  BIB  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  tc  record 
affidavits  of  labor,  is  unfortunate  but  is  no  ground 
for  estoppel  of  the  Governaent. 

Harold  B.  Needs.  61  IELA  359  (Feb.  16,  19e2) 


The  presumption  of  abandonment  under  sec.  314  cf 
FLPHA  need  net  have  been  preceded  by  any  particular 
notice  froa  BLB,  because  the  public  is  deeaed  tc  knew 
the  content  of  relevant  statutes  and  regulations. 


62  IBLA  260  (Bar.  15,  1982) 
[,  62  IBL1  307  (Bar.  18,  1982) 
Sidney  0.  Smith.  62  IBLA  378  (Bar.  24,  1982) 
Hartha  B.  Bhbrecht.  62  IBLA  387  (Bar.  24,  1982) 
Calaho  Dining  Co..  63  IBLA  5 (Bar.  25,  1982) 

Capper ..eggp  63  ibla  203 

(Apr.  8,  1982) 

Charles  1.  Beff.  64  IBLA  234  (Bay  27,  1982) 

Barvin  B.  Bukala.  64  IBLA  313  (June  10,  1982) 

Charles  L.  Roberts.  65  IBLA  67  (June  23,  1982) 

W.  A.  Shepherd,  Tiola  H,_Shepbegd.  65  IBLA  72 
(June  23,  1982) 

J.  Barrv  Van  Boogen.  65  IBLA  175  (June  29,  1982) 
Billiaa  Scott  Olsen.  65  IBLA  274  (July  12,  1982) 


David  and  Boirdon_Dgreia§,  61  IBLA  367  (Feb.  17, 
1982) 


Bhere  the  Eureau  of  Land  Banagenent  requests  an 
offeror  for  an  over-the-counter  noncoapetltive  cil  and 
gas  lease  tc  execute  special  stipulations  involving 
protection  of  cultural  and  paleontological  resources 
on  the  leased  lands  within  30  days,  it  nay  properly 
reject  the  lease  offer  when  the  special  stipulations 
are  not  executed  and  subaitted  within  the  30  days. 
However,  where  the  offeror  asserts  on  appeal  that  it 
actually  never  received  the  stipulations,  its  failure 
to  execute  the  stipulations  and  return  then  to  ELB  aay 
be  treated  as  a curable  defect,  and  priority  cf  filing 
will  be  deternined  as  of  the  date  the  signed  stipula- 
tions are  received  by  BLB. 

First- BiSSisslPPi  Cert..  62  IELA  184  (Bar.  9,  1982) 
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BOTICE — Continued 

GENERALLY — Continued 

Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.  where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation,  the  posting  of  a notice  of  the 
stipulation  in  the  public  room  of  the  BLH  State  office 
is  not  adequate  notice,  and  the  offeror  is  not  bound  to 
accept  the  lease  with  the  added  stipulation. 

Emery  Energy,  Inc..  64  IB  LA  175  (Hay  26,  1982) 


BOTICE — Continued 

GENERALLY — Continued 

case  to  BLH  so  that  bis  offer  may  be  considered  with 
priority  as  of  that  time. 

dames  B . Chudnow.  68  IELA  87  (Oct.  22,  1982) 


All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations,  and  are  not  entitled  tc  rely 
on  interpretations  thereof  used  in  another  state  office. 

Fen  F.  Tzenq . 68  IBLA  381  (Bov.  23,  1982) 


Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.  Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of  a notice  of  the  stipulation  in  the  public 
room  of  the  BLH  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Inc. . 64  IBLA  285  (June  4,  1902) 


Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of 
additional  stipulations,  the  lease  is  not  binding  on 
the  offeror,  and  it  is  without  effect  in  the  absence 
of  the  offeror's  consent  to  the  additional  stipulations. 
Where  there  is  no  evidence  that  an  offerer  had  actual 
knowledge  of  the  stipulations  at  the  time  of  filing, 
the  offeror  is  not  bound  to  accept  the  lease  with  the 
added  stipulations. 

John  D.  La  Hue.  66  IBLA  347  (Aug.  26,  1982) 


All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  duly  promulgated 
regulations. 

Walter  Adonkus,  67  IBLA  177  (Sept.  21.  1982) 


Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.  How- 
ever, the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  to  be 
validly  issued,  unless  the  offeror  objects  to  the 
stipulation  within  30  days  of  its  receipt.  Any 
deficiency  in  the  notice  procedure  for  the  stipulation 
is  cured  when  the  offeror  fails  to  object  timely  to 
imposition  of  the  new  stipulation. 

ljergy_£ joeigj_10 n_R egonsi deja tisnl , 67  IBLA  260 
(Sept.  27,  1982) 


Any  document  which  is  sent  by  certified  mail  tc  an 
individual  at  his  record  address  is  considered  tc  have 
been  served  at  the  time  of  return  by  the  Festal  Service 
of  the  undelivered  certified  letter,  such  constructive 
service  being  equivalent  in  legal  effect  to  actual  ser- 
vice of  the  document. 

III.  69  IBLA  210  (Dec.  16,  1982) 


cii_ilD_SA5_lMSES 

(See  also  Hineral  Leasing  Act,  Cuter  Continental  Shelf 
Lands  Act--if  included  in  this  Inder.) 

GENERALLY 

Where  the  offerors  designated  on  an  offer  tc  lease 
for  oil  and  gas  are  "BcClain  Hall  and  Arthur  B.  Frank, 
d/b/a  Frank's  Surface  Radiation  Evaluations"  and  the 
offer  form  is  signed  by  the  named  individuals  whe  state 
that  they  intend  to  file  as  individuals,  the  lease 
offer  is  proper  since  it  is  possible  to  determine  the 
full  names  of  the  offerors  and  the  words  "d/b/a  Frank's 
Surface  Radiation  Evaluations"  should  have  been  treated 
as  surplusage. 

BeClaifj  Ball.  Arthur  8.  Frank.  61  IBLA  202  (Jan.  26, 
1982) 


Federal  statutes  governing' mineral  leasing  on' the 
public  lands,  and  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships tc  the  ertent  of  any  inconsistency  therewith 
for  purposes  of  determining  the  first-qualified  offerer 
for  a Federal  oil  and  gas  lease. 

LSBJ  Bxilorat Ion  Group.  63  IBLA  42  (Bar.  30,  1982) 


Bhere  an  oil  and  gas  lease  applicant  who  is  an 
employee,  but  not  a client  of  a leasing  service  and  has 
no  agreement  with  the  leasing  service,  uses  the  ser- 
vice's parcel  selection  information  to  complete  her 
application,  the  leasing  service  is  not  her  agent 
within  the  meaning  cf  43  CFB  3102.2-6  and  the  documents 
required  by  that  regulation  need  not  be  filed. 

Lillian  B.  Flnklea.  63  IBLA  81  (Bar.  30,  1982) 


where  the  Bureau  of  Land  Hanagement  requests  an 
offeror  for  an  over-the-counter  ncncompetiti ve  oil  and 
gas  lease  to  execute  special  stipulations  within  30 
days,  it  may  properly  reject  the  lease  offer  when  the 
special  stipulations  are  not  executed  and  submitted 
within  the  30  days.  However,  where  the  offeror  subse- 
quently submits  the  signed  stipulations  prior  to  the 
filing  of  a junior  offer,  the  Board  will  remand  the 


A defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submissicn  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  cf 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. 


IIBSl  Energy  Cqkp..  64  IBLA  92  (Bay  12,  1982) 
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6BHEBALLT — Continued 

The  provisions  of  43  CFB  3102. 6-2  aast  be  strictly 
construed  and  rtere  an  oil  and  gas  lease  applicant  or 
bis  agent  fails  to  comply  therewith  by  neglecting  to 
include  a list  of  clients'  oases  and  addresses,  the 
application  aast  be  rejected. 

Daniel  D.  iyl.es..  6<i  IBLA  339  (June  10,  1982} 


There  is  an  established  legal  presumption,  which 
is  rebattable,  that  official  acts  of  public  officers 
are  regular.  But  the  presanption  is  overcome  if  con- 
trary evidence  is  presented,  and  the  case  is  then  in 
the  fact-finder's  hands  free  from  any  rale.  Bhez©  8LH 
has  rejected  oil  and  gas  lease  applications  because  cf 
alleged  failure  of  applicant  to  have  filed  the  proper 
and  conplete  corporate  qualifications,  and  appellant 
adduces  evidence  in  support  of  its  contention  that  the 
docunents  were  in  fact  tinely  filed,  preponderance  of 
the  evidence  decides  the  case.  Appellant  in  this  case 
has  carried  its  burden  of  proof  of  showing  that  BLH 
■ost  probably  received  the  docuaents. 

Pennaoil  Co.,  6b  IBLA  392  (June  17,  1982) 


The  Secretary  of  the  Interior  say  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease,  fiber®  the  recoaaendations  to  is pose  stipula- 
tions on  the  lease  are  based  on  the  seed  to  protect 
bighorn  sheep  habitat  in  an  area  where  it  is  hoped  that 
these  animals  will  be  reestablished,  the  imposition  of 
protective  stipulations  will  be  affirsed. 

Ted  C.  EAndeiss „ 65  IB LA  210  (June  30,  1982) 


Oil  and  gas  leases  nay  be  acquired  and  held 
only  by  citizens  of  the  United  States,  associations  of 
citizens  (including  partnerships),  corporations,  and 
municipalities.  The  Bineral  Leasing  Act  does  not  pro- 
hibit the  creation  of  joint  tenancies  when  oil  and  gas 
leases  are  issued.  Shere  the  two  offerors  are  desig- 
nated on  a competitive  oil  and  gas  lease  bid  as  "'Turner 
C.  Smith,  Jr.  and  Signs  D.  Seith,  husband  and  wife,  as 
Joint  Tenants,  DBA  Turner  Smith  8 Associates"  and  the 
bid  is  signed  by  each  person  individually,  the  bid  is 
acceptable  in  that  form  since  it  is  possible  to  deter- 
mine the  full  names  of  the  offerors. 

Although,  under  the  Departmental  regulations  in 
effect  at  the  tine  of  the  sale,  a competitive  bidder 
in  an  oil  and  gas  lease  sale,  where  there  are  other 
parties  in  interest,  was  required  to  submit  the  signed 
statements  required  by  43  CFB  3102.2-7  (1981),  failure 
to  comply  with  the  regulation  does  not  require  rejec- 
tion of  the  bid.  Hhereas,  in  noncompetitive  offerings, 
the  critical  element  is  determining  the  first  qualified 
offeror,  in  competitive  bidding,  the  amount  cf  the  bid 
replaces  priority  of  filing  as  the  dominant  factor. 

lamer  C.  Smith.  . Jt»  .■■Sjgge_Da_SlitA.  66  IBIS  1 
(July  23,  1982}  89  I.E.  386 


A defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. The  Department  is  authorized  to  accept  only 
the  offer  of  the  first-qualified  applicant,  one  who  has 
fully  complied  with  all  the  regulations. 


OIL  ADD  6AS  LEASES—  Cont inued 
62  SBBAILI— Continued 

It  "is  proper  for  the  Bureau  of  Land  Banagevesst  tc 
reject  an  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a leas®  which 
expired  by  operation  of  law,  because  under  43  CFB 
3112.1-1  such  land  is  subject  to  leasing  only  under  the 
simultaneous  filing  system,  43  CIS  Subpart  3112. 

Todd  S.  Belch.  66  IBLA  350  (Aug.  26,  1982) 


Binerals  Banageaent  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalu- 
ation of  tracts  of  land  offered  at  a sale  of  competi- 
tive oil  and  gas  leases  and  the  Secretary  is  entitled 
to  rely  on  its  reasoned  analysis. 

L.B,  Blake,  67  IBLA  103  (Sept.  15,  1982) 


The  previsions  of  43  CIS  3102.2-6  must  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fails  to  ccaply  therewith,  the  application 
must  be  rejected. 

Alvin  Bo  Gendelman,  67  IBLA  333  (Oct.  1,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  cf 
a lease,  flbere  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat,  the  imposition  o£  protective 
stipulations  sill  be  affirmed. 

The  Secretary  of  the  Interior  nay  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  cf 
a lease.  Shere  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  tc  protect  the 
wilderness  characteristics  ©£  the  land  pending  a study 
as  required  by  sec.  603  cf  the  Federal  Land  Policy  and 
Hanagement  Act  of  1976,  43  0. S.C.  6 1782  (1976),  the 
special  stipulaticns  are  not  unreasonable,  per  se. 

Mi-ls J.. , 67  IBLA  340 

(Oct.  5,  1982) 


Binerals  Banageaent  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  cf  tracts  cf  land  offered  at  a sale  cf 
competitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis. 

The  bids  received  at  a sale  of  competitive  cil  and 
gas  leases  cn  an;  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  say 
consider  other  factcrs  in  making  their  bids. 

Barv  B.  Gonzales.  67  IBLA  351  (Cct.  5,  1982) 


The  Bureau  of  Land  Banageaent  say  condition  the 
issuance  of  an  cil  and  gas  lease  on  the  executicn  of  a 
no  surface  occupancy  stipulation,  where  the  record 
shows  that  the  Eureau  has  adequately  considered  the 
factors  involved  and  that  the  stipulation  is  a reason- 
able means  tc  accomplish  proper  Eepaitaental  purposes, 
a decision  requiring  the  stipulations  will  be  affined. 

fed  C.  Findeiss.  68  IBLA  167  (Oct.  29,  1982) 


John  F«  Jacobs.  66  IBLA  219  (Aug.  16,  1982) 
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OIL  AND  GAS  LEASES — Continued 
GENERALLY — Continued 

where  an  application  is  drawn  first  in  a siuul- 
taneons  oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Hanageaent  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFB  3112.4-1  and  3112.6-1,  when 
the  applicant  subnits  a payaent  of  $60  within  the 
specified  fine,  but  fails  to  subsit  the  $1  deficiency 
within  the  allowed  tine. 

J.  Gene  Bverette.  68  IBL&  225  !9ov.  15,  1982) 


The  Secretary  of  the  Interior  nay,  in  his 
discretion,  reject  any  offer  to  lease  public  lands  for 
oil  and  gas  deposits  upon  a proper  deternination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  froa  leas- 
ing under  the  operation  of  the  aineral  leasing  laws. 
Rejection  of  an  offer  is  proper  where  the  record  denon- 
strates  leasing  night  adwersely  affect  sensitive  bio- 
logical species  in  the  Algodones  Dunes  Outstanding 
Natural  Area. 

Bagle  Exploration  Co..  69  IBL A 96  (Now.  30,  1982) 


An  oil  and  gas  offer  describing  land  which  cannot 
be  encowpassed  within  a 6-wile  square  or  within  an  area 
not  exceeding  six  surveyed  sections  in  length  or  width 
is  defective  and  oust  be  rejected. 

Richard  H.  Rowe.  69  IBLA  135  (Dec.  8,  1982) 


The  provisions  of  43  CFR  3102.2-1,  3102.2-4,  and 
3102.2-6  must  be  strictly  construed  and  where  an  oil 
and  gas  lease  applicant  or  his  agent  fails  to  cowply 
therewith,  the  application  must  be  rejected. 

Westates  Group  No.  8.  69  IBLA  186  (Dec.  15,  1982) 


ACQ01R1D  LANDS  LEASES 

Acquired  lands  within  a known  geologic  structure 
of  a producing  oil  or  gas  field  way  be  leased  only 
after  competitive  bidding  under  the  provisions  of 
43  CFR  Part  3120,  and  a noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a known  geologic  structure. 

R.  1.  Hulholland , 61  IBLA  175  (Jan.  26,  1982) 

Blcoex.  Inc..  68  IBLA  130  (Oct.  28,  1982) 


It  is  improper  for  the  Bureau  of  Land  Hanageaent 
to  reject  a noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  forw  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a nota- 
tion stating  that  it  is  a reproduction. 

Texas  Oil  qnd  Gas  CorP. . 61  IBLA  312  (Feb.  4,  1982) 


Where  43  CFR  3101.2-3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  as  shewn  cn  a 
wap  accompanying  the  offer,  an  acquired  lands  oil  and 
gas  lease  offer  with  such  tract  description  and  accom- 
panied by  such  map  is  acceptable. 

Horan  Exploration.  Inc..  63  IBLA  392  (Apr.  30,  1982) 


ACQUIRED  LANDS  LEASES — Continued 

The  Bincral  Leasing  Act  for  Acquired  Lauds  of 
1947,  £S  atended.  30  O.S.C.  ««  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  a 
lease  offer  be  obtained  prior  to  the  issuance  of  a 
lease  fox  sucb  land.  Absent  consent,  the  Department  of 
the  Interior  is  eithout  authority  to  issue  a lease. 

* 6“  IBLA  4 (Cay  3,  1982) 


The  Hineral  Leasing  Act  for  Acquired  Lands  of 
1947,  £§  aifPded.  30  O.S.C.  t«  351-359  (1976), 
requires  that  the  consent  of  the  adainistrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 

. *6  IBI*  307 

(Aug.  24,  1982) 


Where  ainerals  not  owned  by  the  United  States  have 
been  leased  for  oil  and  gas  purposes  under  the  terns  of 
the  Hineral  leasing  Act  for  Acquired  Lands,  the  lease 
wust  he  canceled  because  only  acquired  ainerals  owned 
by  the  United  States  are  subject  to  leasing  under  the 
Act. 

».  L.  Hulholland.  67  IELA  14  (Sept.  3,  1982) 


It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
aitted  for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  systen  of  public 
land  surveys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successiwe 
angle  points  of  the  boundary  of  the  tract.  Where  there 
is  an  exclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  aust  likewise  he  described  by 
course  and  distance  between  its  angle  pcints. 

Chevron,  O.S.A..  Inc..  67  IBLA  266  (Sept.  27,  1982) 


Where  43  CFB  3101.2-3(fc)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  tc 
identify  the  tract  scught  to  be  leased,  an  acquired 
lands  oil  and  gas  lease  offer  using  sucb  a description 
oust  be  accoapanied  by  a nap  clearly  aarked  showing  the 
location  of  the  requested  lands  or  the  offer  will  be 
rejected. 

Tester  Songer.  69  IELA  177  (Dec.  15,  1982) 


Under  sec.  3 of  the  Hineral  Leasing  Act  fer 
Acquired  Lands,  jp§  aaended.  30  U.S.C.  f 352  (1976;, 
the  Secretary  of  the  Interior  is  without  authority  tc 
waive  compliance  with  a condition  inpostd  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a prerequisite  to  giving  its  consent  to  issuance  cf  a 
noncoapetitive  oil  and  gas  lease.  Horeover,  the  Ecpaxt- 
aent  has  nc  authority  tc  require  that  the  agency  provide 
a rational  justification  for  inposition  of  the  condition. 

jtaocc,  PfOduQt/gp  (Tc,.  69  IBLA  279  (Dec.  21,  1982) 
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Pit  AMD  SIS  LBASBS—Continued 

ACQOIBED  LAUDS  LEASES— Continued 

An  offer  to  lease  acquired  lands  for  oil  and  gas 
which  caanot  be  eabraced  within  a 6-aile  square  or 
within  an  area  not  exceeding  six  surveyed  sections  is 
defective  and  unless  the  exception  expressed  in  43  CFB 
3110.1-3  (b)  applies,  should  be  rejected. 

Tester  Sonuer.  69  IBLA  296  (Dec.  23.  1902) 


ACBEAGE  LIMITATIONS 

The  Bureau  of  Land  Hanageaent  nay  properly  reject 
a noncoapetitive  oil  and  gas  lease  offer  where  the 
acreage  applied  for,  as  deterained  froa  a protracted 
survey,  exceeds  the  aaxiaua  allowable  acreage  under 
43  CFB  3110.1-3  (a) . 

Brace  LeBaire.  63  IBLA  300  (Apr.  26,  1982) 


APPLICATIONS 

£ea«ialll 

Acquired  lands  within  a known  geologic  structure 
of  a producing  oil  or  gas  field  May  be  leased  only 
after  coapetitive  bidding  under  the  provisions  of 
43  CFB  Part  3120,  and  a noncoapetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
siaed  to  be  within  a known  geologic  structure. 

B.  L.  Hulholland.  61  IBLA  175  (Jan.  26,  1982) 

Elcoer.  Inc..  68  IBLA  130  (Oct.  28,  1982) 


A drawing  entry  card  which  is  not  signed  or  dated 
in  the  space  provided  on  the  card  aust  be  rejected. 

Aa  oil  and  gas  lease  application.  Fora  3112-1 
(July  1980),  is  not  properly  conpleted  in  accordance 
with  regulation  43  CFB  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f ) , dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignnents  violative  of  43  CFB 
3112.4-3  and  aultiple  filings  violative  of  43  CFB 
3112.6-1,  are  left  unanswered. 

Bonita  L.Feigusoo.  61  IBLA  178  (Jan.  26,  1982) 


Begulations  should  be  so  clear  that  there  is  no 
basis  for  a sisultaneous  oil  and  gas  applicant's  non- 
cospliance  with  then,  and  this  Board  will  not  enforce  a 
prohibition  against  bank  personal  noney  orders  under 
43  CFB  3112.2-2  where  the  regulation  does  not  specifi- 
cally exclude  such  fron  the  tern  bank  noney  order. 

Util.  IBLA  205  (Jan.  26. 

1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(July  1988) , is  not  conpleted  iu  accordance  with  regu- 
lation 43  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  appellant's 
failure  to  check  these  iteas  on  the  fora  cannot  be 
cared  by  a siaple  anended  filing  where  the  rights  of 
the  second-drawn  applicant  have  intervened. 

Terrv  K.  Meed.  61  IBLA  213  (Jan.  28,  1982) 


C1L  A8D  GAS  LEASES — Continued 
APPLICATIONS — Continued 
gejejraJly— Continued 

The  requireaent  that  an  oil  and  gas  lease  cffercr 
disclose  all  parties  in  interest  is  act  aafcigucus,  and 
the  rejection  of  offers  "filed  prior  to  this  Beard's 
decision  in  Lola  1.  toe.  31  IBLA  394  (1977),  for 
violation  of  the  regulations  requiring  disclosure  cf 
such  interests  and  prohibiting  aultiple  filings  did  net 
constitute  a retrospective  application  cf  a new  tepart- 
aenfcal  interpretation  of  the  regulations. 

Janes  Noch  et  al..  61  IBLA  235  (Jan.  28,  1982) 

Ervin  Staache  et  al«.  62  IBLA  278  (Bar.  16,  1982) 


An  oil  and  gas  lease  application , Fore  3112-1 
(July  1980),  is  not  ccapleted  in  accordance  with  regu- 
lation 43  CFB  3112.2-1  (a)  or  the  instructions  cn  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  other  parties  in  interest  and  aultiple 
filings,  are  left  unanswered. 

Peggy  A,  Shaw.  61  IBLA  276  (Jan.  29,  1982) 


Under  43  CFB  3112.1-1  (1979),  lands  covered  ly 
leases  which  expire  by  operation  of  law  at  the  end  cf 
their  priaary  tera  shall  be  subject  to  the  filirg  cf 
new  lease  offers  in  accordance  with  siaultanecos  leas- 
ing procedures.  Thereafter,  the  lands  fceccse  subject 
to  over-the-counter  offers  only  if  so  offers  to  lease 
all  or  any  portion  of  the  lands  in  the  expired,  can- 
celed, relinquished,  or  terainated  leases  are  received 
during  the  sisultaneous  filing  period. 

Jgses  H.  .mniES.  61  IBLA  294  (Feb.  3,  1983) 


Ab  oil  and  gas  lease  application.  Fora  3112-1 
(July  1980),  is  not  conpleted  in  accordance  with  regu- 
lation 43  CFB  3112.2-1  (a)  or  the  instructions  cn  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  these  else- 
where disclosed,  assignnents,  and  aultiple  filings  are 
left  unanswered.  An  inccaplete  application  east  be 
rejected,  regardless  of  whether  the  desired  intonation 
is  indicated  cn  an  attachaent  or  in  other  dccuaects 
in  the  file. 

Ottlin  D.  Bass.  61  IBLA  338  (Feb.  10,  1982) 


A ncoccapetiti ve  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  aore  than  10  percent. 

Jauag.Pi . Sb3 « ibla  19 

(Feb.  24,  1982) 


A drawing  entry  card  which  is  sot  dated  io  the 
space  provided  on  the  card  Bust  be  rejected. 

Lvnn  C.  Haas.  62  IBLA  25  (Feb.  24,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980),  is  not  ccapleted  in  accordance  with 
43  CFB  3112.2-1  or  the  instructions  on  the  application 
itself  where  questiens  (d)  through  (f) , dealing  with 
parties  in  interest  other  than  those  elsewhere  dis- 
closed, assignaents,  and  aultiple  filings,  are  left 
unanswered. 

Ifrlliaa  H.  Burruss.  62  IBLA  40  (Feb.  24,  1982) 

—Continued 


162 


OIL  AND  GAS  LBASBS — Continued 
APPLICATIONS — Continued 
Ge  neralljr — Continued 

Jack  T.  Thompson.  66  IBLA  273  (Aug.  17,  1982} 


The  Combined  hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  « 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  sinul- 
taneous  oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "nay"  issue  a lease  for  any  given 
tract.  Therefore,  BLB  can  properly  reject  a first- 
drawn  sinultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Mineral 
Leasing  Act  of  1920,  jis  amended  by  the  Coabined  Hydro- 
carbon Leasing  Act  of  1981. 

Daniel  A.  Enuelhardt  (On  Beconsideration) . 62  IBLA  93 
(Feb.  26,  1982)  “ 89  I.D.  82 


An  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980) , is  not  properly  completed  in  accordance 
with  regulation  43  CFB  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f) , dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignnents  violative  of  43  CFB 
3112.4-3  and  multiple  filings  violative  of  43  CFB 
3112.6-1,  are  left  unanswered. 

William  J.  HcGrath.  62  IBLA  110  (Bar.  2,  1982) 

Jack  B.  Moselv.  Charles  S.  Hertz.  62  IBLA  220 
"(Bar.  10,  1982) 


Where  a protestant  against  the  issuance  of  an  oil 
and  gas  lease  supports  his  allegations  that  the  lease 
offer  is  not  qualified  with  sufficient  evidence  to 
warrant  further  inquiry  or  investigation  by  ELB,  the 
protest  should  not  be  suunarily  disaissed  for  failure 
of  the  protestant  to  sake  positive  proof  of  his  allega- 
tions. Instead,  the  protest  should  be  adjudicated  on 
its  merits  after  all  available  inforaation  has  bees 
developed. 

Patricia  C,  Alker.  62  IBLA  150  (Bar.  5,  1982) 


When  land  has  previously  been  included  in  a lease 
that  has  terminated,  it  is  available  for  subsequent 
leasing  only  in  accordance  with  the  provisions  of  the 
simultaneous  filing  system  under  43  CFB  3112. 

Wilfred  Plomis.  62  IBLA  162  (Bar.  8,  1982) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  misdated,  since  43  CFB 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  applicant  oust  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 


CIL  AND  GAS  IBASBS — Continued 
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Bavond  B.  Joeckel.  68  IBLA  195  (Nov.  9,  1982) 


Under  the  provisions  of  43  CFB  3102.2-6  (fe) , 
where  a uniform  agreement  is  entered  into  between 
several  offerors  or  applicants  and  an  agent,  a single 
copy  of  the  agreement  and  the  statement  of  understand- 
ing may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section,  pro- 
vided that  a list  setting  forth  the  name  and  address 
of  each  such  offeror  or  applicant  participating  under 
the  agreement  be  filed  with  the  proper  Bureau  of  Land 
Hanagement  office  not  later  than  15  days  from  each 
filing  of  applications  under  43  CFB  Subpart  3112. 

Bober t B.  Amdahl.  62  IBLA  246  (Bar.  15,  1962) 

Janet  Thompson.  65  IBLA  383  (July  20,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered.  The  submission  of  an  attached 
document  containing  the  answers  to  questions  (d) 
through  (f)  does  not  comply  with  43  CBB  3112.2-1  (a), 
requiring  completion  of  the  approved' fora. 

Lerov  G.  Boudreaur.  62  IBLA  255  (Bar.  15,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980),  is  not  conpleted  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered. 

Chervl  B.  Cooksey.  62  IBLA  307  (Bar. ,18,  1982) 

flartha  B.  Bhbrecht.  62  IBLA  307  (Bar.  24,  1982) 


A noncoapetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  BIB  as 
available  for  siaultaneous  noncoapetitive  offers. 

Bober t C.  Bcod.  62  IBL1  391  (Bar.  24,  1982) 


Where  Bureau  of  Land  BanagOment  rejects  a non- 
competitive oil  and  gas  lease  application  because  the 
applicant's  corporate  qualifications  file  did  mot 
accurately  reflect  the  corporate  structure  et  the  tine 
of  the  application's  filing  as  required  by  43  CVI 
3102.2-5  (a),  and  the  applicant  establishes  tbet  its 
file  was  current  and  accurate,  the  Bureau  of  Land  Ban- 
ageaent  decision  uill  be  vacated  and  the  case  resanded 
for  further  action. 

CfrfPjop.  ffffg«SMa..ifS.m»  «3  18LA  46  (Bar.  30,  1982) 


Leonard  Thompson.  62  IBLA  236  (Bar.  11,  1982) 
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An  oil  and  gas  lease  application  is  not  completed 
in  accordance  with  regulation  43  CFB  3112.2-1  or  the 
instructions  on  the  application  itself  where  questions 
(d)  through  (f)  are  not  answered  by  checking  appro- 
priate boxes  in  the  application  as  the  instructions 
require. 

Bobert  W.  Byers.  63  IBLA  100  (Bar.  31,  1982) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  nay  be  leased  cnly  by  coa- 
petitiwe  bidding  pursuant  to  43  CFB  Part  3120,  and  a 
noncoapetiti ve  oil  and  gas  lease  offer  filed  for  such 
lands  is  properly  rejected  where  either  befcce  or  after 
the  filing  of  the  offer,  but  prior  to  the  issuance  of 
the  lease,  the  land  is  deterained  to  be  within  the 
known  geologic  structure  of  a producing  oil  or  gas 
field. 

Bruce  Anderson.  63  IBLA  111  (Apr.  2,  1982) 


An  oil  and  gas  lease  application,  Foeb  3112-1 
(July  1980)  , is  not  coapleted  in  accordance  with  regu- 
lation 43  CFB  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignaents,  and  nultiple  filings, 
are  left  unanswered. 

Clifford  B.  Shaw.  63  IBLA  293  (Apr.  22,  1982) 


Where  a noncoapetitive  over-the-counter  lease 
offer  for  unsurveyed  acquired  lands  fails  to  provide  a 
land  description  fron  the  deed  or  other  acquisition 
docuaent,  or  by  courses  and  distances,  and  fails  to 
include  a aap  indicating  the  desired  lands,  as  required 
by  43  CFB  3101. 2-3  (b) , the  offer  is  properly  rejected. 
However,  when  the  additional  required  inforaation  is 
filed  with  the  notice  of  appeal,  the  offer  aay  be  rein- 
stated and  given  priority  fron  the  tiae  of  the  filing 
of  such  inforaation. 

Brvan  0.  Blevins.  63  IBLA  304  (Apr.  26,  1982) 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  aaended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  9 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant’s  noncoa- 
petitive  over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  aust  be 
re jected. 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  ainerals  until  the  lease  is 
issued  to  hia.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "aay,"  issue  a lease  for  any  given 
tract.  Therefore,  BLM  can  properly  reject  a nonccnpet- 
titive  lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  cnly  through 
coapetitive  bidding  pursuant  to  the  Hineral  Leasing  Act 
of  1920,  as  aaended  by  the  Coabined  Hydrocarbon  Leasing 
Act  of  1981. 

Janes  B.  Chudnow.  63  IBLA  369  (Apr.  30,  1982) 
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An  oil  and  gas  lease  application.  Fore  3112-1 
(June  1980) , is  not  coapleted  in  accordance  with 
43  CFB  3112.2-1  (a)  or  the  instruciicns  on  the  applica- 
tion itself  where  questions  (d)  through  (f) , dealing 
with  other  parties  in  interest,  assignaents,  and  aul- 
tiple  filings,  are  left  unanswered. 

ilfged  l.  SciisiBi.  64  IBLA  83  (Bay  10,  1982) 

John  Gabr.  65  IBLA  268  (July  9,  1982) 

Bellie  B.  Colley.  68  IBLA  16  (Oct.  19,  1982) 


An  oil  and  gas  lease  application  filed  by  a cor- 
poration in  a siaultaneous  filing  is  properly  rejected 
where  it  is  not  accompanied  either  by  corporate  quali- 
fication papers,  as  required  by  43  CFB  3102.2-5,  cr  by 
any  reference  to  a serial  nuaber  indicating  where  such 
inforaation  can  be  found,  as  permitted  by  43  CFB 
3102.2-1  (c) . Such  caissions  cannot  be  cured  after  the 
drawing. 

Clupf  Oil.  Inc..  64  IBLA  156  (Bay  25,  1982) 


An  offer  to  lease  oil  and  gas  deposits  under 
the  Bineral  leasing  Act  for  Acquired  lands,  3©  8.S.C. 
49  351-359  (1976),  is  properly  rejected  where  the  land 
applied  for  is  not  shewn  to  be  acquired  land  of  the 
United  States. 

Laurent  Beqjabal.  64  IEL A 170  (Bay  26,  1982) 


An  oil  and  gas  lease  application,  Fora  3112-1 
(Jnne  1980),  is  not  properly  coapleted  in  accordance 
with  regulation  43  CFB  3112.2-1  and  the  instructicns  on 
the  application  itself  where  questions  (d)  through  (£) , 
dealing,  respectively,  with  other  parties  in  interest, 
assignaents  violative  of  43  CFB  3112.4-3,  and  aultiple 
filings  violative  of  43  CFB  3112.6-1,  are  left  unan- 
swered. 

Charles  t.  Beff.  64  IBLA  234  (Bay  27,  1982) 


Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  cr  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
aust  be  rejected. 

Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  priaary  or  extended 
tera,  or  terainated  automatically  for  nonpayaenf  cf 
zental,  are  subject  tc  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  siaultanecus  filing 
procedures  found  in  43  CFB  Subpaxt  3112. 

Curtis  Wheeler.  64  IEL A 239  (Bay  28,  1982) 


When  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreeaent 
whereby  the  leasing  service  is  authorized  tc  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignaent,  cr  sale  cf  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  tc  a set  schedule,  eves  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  tc 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  paysents  of  overriding  royalties  retained.  Such 
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as  agreement  creates  for  the  leasing  service  an  "inters 
®st"  in  the  lease  as  that  fere  is  defined  ia  03  CVB 

3103  0-5  (b)  (1379). 

aichjqsB. gjggonsin  Pipeline  Co,  et  ai,.  64  IBLA  247 
(Hay  28,  1982) 


Ebon  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  «h@r©  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  ia  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
ia  any  payaents  of  overriding  royalties  retained.  Such 
an  agreement  creates  for  the  leasing  service  an 
"interest*  in  the  lease  offer  which  must  be  disclosed 
aader  43  CM  3102«,?  (1973) . 

aher®  ai  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement  with 
the  service  which  has  been  deterained  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver®  of  that  interest  with  the  BLJS  prior  to  a simul- 
taneous drawing,  without  communicating  such  "waiver"  to 
the  client  and  without  any  contractual  consideration 
running  froa  the  client  to  the  leasing  service,  the 
"waiver*  is  without  effect  as  a natter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  sake  a showing  as  to  their  respective 
- interests  osier  43  CFB  3102.7  (1979) . 

ffe®  Department  is  not  estopped  from  rejecting  aa 
oil  and  gas  lease  offer  because  the  offeror  allegedly 
rolled  on  the  acceptance  by  employees  in  a BiL0  state 
office  of  a plan  designed  by  the  offeror  to  renove  a 
fatal  defect  in  the  offer,  where  the  offeror  had  both 
constructive  and  actual  knowledge  that  the  1LH  state 
office  employees  are  subordinate  personnel  and  that 
their  decisions  are  subject  to  reversal  on  review  at 
the  Secretarial  level. 

satdM-al«,&iB5sfljLuJsga3£sg-5ai;y isg.S9*« .. ins* > 64  ibli 

279  (June  4,  1982) 


Th®  Secretary  of  the  Interior  nay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  deteraination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  froa  leas- 
ing under  the  nineral  leasing  laws.  The  refusal  to 
lease  should  be  supported  by  facts  to  dencnstrate  that 
the  leasing  would  not  be  in  the  public  interest.  Here 
conclusory  findings,  not  supported  by  facts,  do  not 
warrant  rejection. 

Barv  ft.  Pettigrew.  64  I3L1  336  (June  10,  1982) 


Hfeen  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignaent,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payaents  of  overriding  royalties  retained.  Such 
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an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  ten  is  defined  in  43  CFB 
3100.0-5 (b)  (1979). 

The  requirement  that  aB  oil  and  gas  lease  offerer 
disclose  all  parties  in  interest  is  not  ambiguous,  and 
the  rejection  of  offers  filed  prior  to  this  Board's 
decision  in  Lola  I.  Poe.  31  IBLI  394  (1977),  for 
violation  of  the  regulations  requiring  disclosure  of 
such  interests  and  prohibiting  nultiple  filings  did  not 
constitute  a retrospective  application  cf  a new  Depart- 
mental interpretation  of  the  regulations. 

Pil3l3.la.3SS9g.Si..al«»  65  IBLI  12  (June  21,  1982) 


I sinultaneous  oil  and  gas  lease  application  which 
is  not  holographically  (nanually)  signed,  in  accordance 
with  43  CFB  3112.2-1  (b) , nust  he  rejected. 

Fred  B.  Forster  III.  65  IBLI  38  (June  22.  1982) 


Khere,  under  43  CFB  3102.2-5,  evidence  of  a cor- 
poration's qualifications  to  hold  an  oil  and  gas  lease 
nust  be  subnitted  simultaneously  with  the  lease  offer 
or  reference  be  nade  to  the  BLB  serial  nusfeer  where 
the  naterial  has  earlier  been  filed,  and  where  such 
infornation  is  not  subnitted  with  the  offer,  the 
offer  is  deficient,  the  filing  ineffective,  and  no 
priority  attaches.  However,  where  the  applicant  sub- 
nits  the  missing  evidence  before  rejection  cccofs  cr 
beecnes  final,  43  CFB  3102.2-5  is  satisfied,  an  effec- 
tive filing  occurs,  and  priority  attaches  on  the  date 
the  deficiency  is  cured. 

Pe^er  D.  Van  Per  Jaqt.  65  IBLI  56  (June  23,  1982) 


In  application  drawn  first  in  a sinultanecus  draw- 
ing which  is  filed  in  the  name  of  a partnership  but 
which  is  not  accoapanied  by  stateaents  required  by  the 
pertinent  regulations  and  which  does  not  refer  to  the 
file  serial  nunber  cf  the  record  where  the  stateaents 
have  previously  been  filed  is  defective  and  nust  be 
rejected. 

I partnership's  defective  sinultaneous  nonconpet- 
itive  oil  and  gas  lease  application  is  not  curable  by 
subaission  of  required  evidence  of  qualifications  after 
the  drawing. 

Pirindel  Investment  Research.  65  IELI  111  (June  24, 
1982) 


Under  the  previsions  of  43  CFB  3102.2-6(b),  where 
a unifora  agreenent  is  entered  into  between  several 
applicants  and  an  agent,  a single  copy  of  the  agreenent 
and  the  statenent  of  understanding  nay  be  filed  with 
the  proper  office  in  lieu  of  the  showing  required  in 
paragraph  (a)  of  this  section,  provided  that  a list 
setting  forth  the  Dane  and  address  of  each  such  appli- 
cant participating  under  the  agreenent  is  filed  with 
the  proper  ELB  office  not  later  than  15  days  fren  the 
close  of  the  filing  period  for  each  drawing  under 
43  CFB  Subpart  3112. 

Bobert  B.  Davis.  65  IBLI  135  (June  28,  1982) 
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£ e n e r a.1  Ij- -C  c n t i n ue  d 


Under  the  provisions  of  43  CFH  3102.2-6  (b) , where 
a uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a single  copy  of  the  agree- 
ment nay  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section, 
provided  that  a list  setting  forth  the  naae  and  address 
of  each  soch  applicant  participating  under  the  agree- 
aent  be  filed  with  the  proper  Bureau  of  Land  Hanageaent 
office  not  later  than  15  days  froa  each  filing  of  appli- 
cations under  43  CFB  Subpart  3112. 

Bichard  B.  Bhvner.  65  IBLA  141  {June  29,  1982) 


Where  corporation  A files  on  behalf  of  an 
individual  a simultaneous  oil  and  gas  lease  application 
referencing  a qualifications  file  number  cn  the  appli- 
cation which  file  contains  qualifications  for  two  cor- 
porations, and  at  the  time  of  the  filing,  the  file 
includes  an  executed  power  of  attorney  froa  the  indi- 
vidual to  corporation  B,  but  no  authorization  for 
corporation  A to  act  on  behalf  of  the  individual,  and  a 
subsequently  filed  instrument  purporting  to  authorize 
corporation  A to  act  on  behalf  of  the  individual  is  not 
personally  signed  by  the  individual,  there  is  a failure 
to  comply  with  43  CFH  3102.2-l(a),  and  43  CFB  3102.2-6, 
and  the  application  is  properly  rejected. 

Arthur  B.  Kuether.  65  IBLA  184  (June  29,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws. 
Bowever,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lauds  in  the  offer,  the  case  may  be  remanded  to 
BLfl  for  determination  of  whether  a lease  may  issue  for 
those  lands. 


65  IBLA  271  (July  12,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

F.L.  97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  § 226(h)  $1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.  A non- 
competitive leas®  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
bat  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority'  to  lease  such  land  noncoapetitively  is  viti- 
ated, and  the  Bureau  of  Land  Hanageaent  is  legally  dis- 
abled to  inpleaent  the  directive  thereafter.  Federal 
officers  and  employees  cannot  bind  the  Governaent  to 
create  any  rights  not  authorized  by  law. 


An  oil  and  gas  lease  offer  which  includes  advance 
rental  commensurate  to  the  number  of  acres  requested  is 
improperly  rejected. 

IfLSJL. .-lell £•£§ * _ \ i . 66  IBLA  80  (July  29,  1982) 


Under  3C  O.S.C.  5 226(b)  (1976)  land  within  the 

knows  geologic  structure  cf  a producing  oil  or  gas 
field  may  only  be  leased  by  competitive  bidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a ncncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  for  a ncncompetitive  oil  and  gas 
leas®  who  challenges  a determination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  shew- 
ing that  the  determination  is  in  error. 

Robert  L.  iven,  66  IBLA  141  (Aug.  10,  1982) 


Under  43  CP8  3112.4-1  (a) , a prospective  lessee 
(i.e. . one  whose  simultaneous  noncompetitive  applica- 
tion has  been  selected  and  approved  by  BLN)  must  either 
affix  a "personal  handwritten  signature"  on  the  offer 
to  lease  fora  and  stipulations,  or  the  prospective 
lessee's  agent  Bust  do  so.  A rubber-stamped  facsimile 
signature  is  not  a "personal  handwritten  signature," 
and,  where  the  prospective  lessee  affixes  such  a fac- 
simile signature,  the  application  is  properly  rejected 
under  43  CPU  3112.6-1  (d) . 

Barv  I.  Arata.  66  IBLA  160  (Aug.  11,  1982)  89  I.C.  4C7 


As  cil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  properly  completed  in  accordance 
with  regulation  43  CFB  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(f ) , dealing  with  parties  in  interest  other  than  these 
elsewhere  disclosed,  assignments  violative  of  43  CFB 
3112.4-3  and  multiple  filings  violative  of  43  CFB 
3112.6-1,  are  left  unanswered. 

John  F.  Jacobs.  66  IELA  219  (Aug.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered.  An  incomplete 
application  must  be  rejected. 

Franz  S.  Stieqlmavr.  66  IBLA  276  (Aug.  18,  1982) 


An  over-the-counter  oil  and  gas  lease  offer  for 
acquired  lands  will  be  rejected  when  the  lands 
requested  in  the  offer  were  foraerly  included  in  a 
canceled  or  relinquished  lease,  a lease  which  autc- 
uatically  terminated  for  nenpayment  of  rental  or  a 
lease  which  expired  by  operation  of  law  at  the  end  cf 
its  primary  term,  because  such  lands  may  be  leased  cnly 
in  accordance  with  the  simultaneous  filing  procedures 
of  43  CFB  Subpart  3112. 

Rowell  J.  Simons.  66  IBLA  338  (Aug.  26,  1982) 


Larrv  B.  Clark.  66  IBLA  23  (July  23,  1982) 
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It  is  proper  for  the  Bureau  of  Land  Management  to 
reject  an  over-the-counter  offer  for  an  cil  and  gas 
lease  of  land  formerly  included  in  a lease  which 
expired  by  operation  of  law,  because  under  43  CFB 

3112.1-1  such  land  is  subject  to  leasing  only  under  the 
simultaneous  filing  system,  43  CFB  Subpart  3112. 

Todd  S.  Welch.  66  IBLA  350  (Aug-  26,  1982) 


An  oil  and  gas  lease  application,  fora  3112-1 
(Sept.  1981) , is  not  completed  in  accordance  with  regu- 
lation 43  CFB  3112.2-1  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f) , dealing 
with  parties  in  interest  other  than  those  elsewhere 
disclosed,  are  left  unanswered;  and  applicant's  failure 
to  check  these  items  on  the  tors  cannot  be  cured  by  a 
simple  addendum  where  the  rights  of  the  second-drawn 
applicant  have  intervened. 

Carol  V.  Hiller . 66  IBLA  394  (Aug.  31,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
ter®,  or  terainated  autoaatically  for  nonpayaent  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFB  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

"Notation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  Management 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incoapatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terainated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Paiute  oil  S Hinino  Corn..  67  IBLA  17  (Sept.  3,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226  (b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncoapetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  Bust  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a noncoapetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  biB.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncoapetitive  basis.  Nhere 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncoapetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is 
vitiated,  and  the  Bureau  of  Land  Hanagement  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheim  Petroleum  Co..  67  IBLA  36  (Sept.  8,  1982) 


OIL  AND  GAS  LEASES — Continued 
APPLICATION — Continued 
Senera^ll — Continued 

It  is  improper  to  reject  a simultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a partnership 
and  the  signatory  is  a partner  authorized  to  act  in  its 
behalf,  and  the  application  is  correctly  noted  with  a 
reference  tc  the  BLH  serial  number  where  the  articles 
of  partnership  and  the  names  of  those  authorized  tc  act 
axe  on  file.  In  those  circumstances,  the  regulatory 
requirement  that  the  application  be  rendered  in  a man- 
ner to  reveal  the  name  of  the  applicant,  the  caie  cf 
the  signatory , and  their  relationship , is  satisfied. 

IeiOles.ii-i3ltpgr§hipl,jpd_S£jii)i..„(g,  faptpers|iip) , 

67  IBLA  151  (Sept.  20,  1982) 

Drv  Bivec  Properties.  69  IBLA  151  (Dec.  13,  1982) 


A simultaneously  filed  oil  and  gas  lease  applica- 
tion is  properly  rejected  where  it  is  dated  prior  to 
the  commencement  of  the  filing  period,  since  43  CFB 

3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  pezied, 
and  since  the  applicant  must  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

The  15-working-day  filing  period  for  a simultane- 
ously filed  oil  and  gas  lease  application  is  rigid; 
strict  adherence  thereto  establishes  fairness  and  uni- 
formity for  all  participants,  and  BLH*s  strict  enforce- 
ment thereof  is  not  arbitrary  or  capricious. 

Balter  Adcakus.  67  IBLA  177  (Sept.  21,  1982) 


The  Board  will  reverse  a BLH  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncoapetitive  oil  and  gas  lease  has  not  coaplied  with 
43  CFB  3102.2-6  (1980),  requiring  the  disclosure  cf  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record  establishes  that  the 
first-drawn  applicant  did  not  ccaply. 

Patricia  C.  Alker.  67  IBLA  214  (Sept.  23,  1982) 


A simultaneous  oil  and  gas  lease  application  which 
is  not  signed  in  the  space  provided  on  the  card  must  be 
rejected. 

Blifred  floats.  67  IBLI  237  (Sept.  23,  1982) 


there  an  employee  who  is  mot  "in  the  business  of 
providing  assistance  to  participants  in  a Federal  oil 
and  gas  leasing  program"  signs  an  application  as  an 
"attorney-in-fact"  of  the  offeror,  she  is  not  an  agent 
within  the  leaning  of  43  CFB  3102.2-6  (a),  and  thus  is 
not  required  to  subait  statements  required  by  43  CFB 

3102.2-6 (a)  or  to  reference  a serial  number  on  tbe 
application  referring  to  such  stateaents  filed  in  tbe 
BLH  office  as  required  by  43  CFB  3102.2*1  (c). 

Bvelvn  Chambers.  67  IBLA  280  (Sept.  28,  1982) 


■here  a simultaneous  oil  and  gas  leasing  filing 
service  establishes  an  agent's  qualifications  file  pur- 
suant to  43  CFB  3102.2-1 (c),  and  references  that  file 
on  an  application,  but  the  file  contains  only  an 
expired  authorization  for  the  naaed  applicant,  the 
application  is  properly  rejected. 

Alvin  B.  Cepdelman.  67  IBLA  333  (Oct.  1,  1982) 
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The  Secretary  of  the  Interior  nay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from 
leasing  under  the  operation  of  the  nineral  leasing 
laws.  The  refusal  to  lease  should  be  supported  by 
facts  of  record  demonstrating  that  leasing  would 
aot  be  in  the  public  interest,  e, q . „ where  leasing 
night  adversely  affect  relict  plant  communities  and 
the  suitability  of  the  west  Potrillo  flountains  as 
habitat  for  pronghorn  antelope. 

James  B.  Chudnow.  John  L.  Bessinoer.  68  IBL1  128 
(Oct.  28,  1982) 


Where  an  application  is  drawn  first  in  a simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Banageaent  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  93  CFB  3112.4-1  and  3112.6-1,  when 
the  applicant  submits  a payment  of  $60  within  the 
specified  tine,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  time. 

J.  Sene  Iverette.  68  IBLB  225  (Bov.  15,  1982) 


Bn  oil  and  gas  lease  application.  Form  3112-1 
(July  I960) , is  not  completed  in  accordance  with 
43  CFB  3112.2-1  (a)  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f ) , dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Duane  W.  Dohse.  68  IBLB  240  (Bov.  16,  1982) 


B junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a senior  offeror  and  the  junior 
offeror  incorrectly  alleges  that  the  senior  offeror  had 
not  identified  the  proper  county  in  describing  the  land. 

Irvin  Wall.  68  IBLB  243  (Bov.  16,  1982) 


Because  a noncompetitive  oil  and  gas  lease  may  be 
issued  only  to  the  first-qualified  applicant,  a junior 
offer  is  properly  rejected  to  the  ertent  that  it 
includes  land  described  in  a senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 

Irvin  Wall.  68  IBLB  308  (Bov.  19,  1982) 

Irvin  Wall.  68  IBLB  311  (Bov.  19,  1982) 

Irvin  Ball.  69  IBLB  175  (Dec.  14,  1982) 


Bn  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980) , is  not  completed  in  accordance  with 
regulation  43  CFB  3112.2-1  (a)  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 


0?I  BBD  GBS  LBBSgS— Continued 
BPPLICBTICBS — Continued 
SejejaJlj— Continued 

In  oil  and  gas  lease  application.  Fora  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
.regulation  43  CFB  3112.2-1  or  the  instructions  cn  the 
application  itself  where  questions  (d)  through  (f)  are 
left  unanswered,  and  therefore,  must  be  rejected. 

Inclusion  of  a defective  application  in  a drawing 
does  not  bar  rejection  after  the  selection  has  been 
made. 

£ defective  application  for  noncoapetit ive  cil  and 
gas  lease  submitted  pursuant  to  the  simultaneous  filing 
procedure  is  not  curable  by  submission  of  required  evi- 
dence of  qualifications  after  the  drawing,  for  the 
reason  that  the  rights  of  the  second  and  third  quali- 
fied applicants  have  intervened. 

fi  first-drawn  application  in  a simultaneous  filing 
procedure  drawing  is  a noncompetitive  offer  tc  lease 
for  oil  and  gas  and  does  not  create  a property  right  in 
the  offeror. 

Fen  F.  Treng.  68  IBLB  381  (Bov.  23,  1982) 


In  oil  and  gas  lease  application.  Fora  3112-1 
(July  1980),  is  net  ccmpleted  in  accordance  with  regu- 
lation 93  CFB  3112.2-1  or  the  instructions  cn  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered^  and  applicant's 
failure  to  check  these  items  on  the  fora  cannot  be 
cured  by  a simple  addendum  where  the  rights  of  the 
second-drawn  applicant  have  intervened. 

Jack  Goodwin.  68  IBLB  400  (Bov.  23,  1982) 


Where  a listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualificaticns 
file  aaintained  by  an  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deemed  complete  in  the 
absence  of  any  mention  of  a corporate  treasurer  if  the 
corporate  president  serves  in  a dual  capacity  as  treas- 
urer and  the  president’s  identity  is  disclosed  cn  the 
list. 

Beference  to  the  serial  number  identifying  the 
corporate  qualificaticns  file  of  a corporate  offerer 
for  an  oil  and  gas  lease  constitutes  certification  that 
the  qualificaticns  statement  complies  with  43  CFB 
3102.2-1  (b)  (1980). 

Paul  H.  Temple.  69  IBLB  54  (Bov.  29,  1982) 


The  Secretary  of  the  Interior  may,  in  his  dis- 
cretion, reject  an  offer  to  lease  public  lands  for  cil 
and  gas  deposits  upen  a proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  lands  applied  for  are  not  withdrawn  free 
operation  cf  the  nineral  Leasing  let.  in  oil  and  gas 
lease  offer  is  properly  rejected  where  the  lands  scught 
are  within  the  Lake  Bead  Wational  Becreation  Irea,  and 
the  Rational  Park  Service  has  declined,  under  43  CFB 
3566.3,  to  give  consent  to  issuance  of  the  lease. 

De  inn  T.  Gaeth.  69  IELi  79  (Hov.  30,  1982) 

Frances  Kunkel.  69  IELi  205  (Dec.  16,  1982) 


Herbert  I.  Ott.  68  IBLB  336  (Mov.  22,  1982) 
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The  Secretary  of  the  Interior  nay,  in  his 
discretion,  reject  any  offer  to  lease  public  lands  for 
oil  and  gas  deposits  upon  a proper  determination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  froa  leas- 
ing under  the  operation  of  the  aineral  leasing  laws. 
Hejection  of  an  offer  is  proper  where  the  record  demon- 
strates  leasing  aight  adversely  affect  sensitive  bio- 
logical species  in  the  Algodones  Dunes  Outstanding 
Natural  Area. 

Eagle  Exploration  Co..  69  IBLA  96  (Nov.  30,  1982) 


Hhere  a simultaneous  oil  and  gas  lease  applicant 
establishes  that  he  had,  in  fact,  personally  signed  his 
application  and  his  offer,  as  required  by  43  CF8 

3112.2-1  (b)  and  43  CFR  3112.4-1,  his  offer  was  rejected 
improperly. 

Paul  Hirialahis . 69  IBLA  121  (Dec.  3,  1982) 


An  oil  and  gas  offer  describing  land  which  cannot 
be  encoopassed  within  a 6-mile  square  or  within  an  area 
not  exceeding  six  surveyed  sections  in  length  or  width 
is  defective  and  must  be  rejected. 

Bichard  H.  Rowe.  69  IBLA  135  (Dec.  8,  1982) 


It  is  proper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  the  leased  land  is  surrounded 
by  lands  not  available  for  leasing. 

A noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  in  favor  of  a senior  offer  that  would 
qualify  regardless  of  whether  it  was  adjudicated  on  the 
basis  of  the  rules  applicable  at  the  time  it  was  filed 
or  at  the  time  the  lease  was  issued. 

Irvin  Wall.  69  IBLA  154  (Dec.  13,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  priwary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simulta necus  filing 
procedures  found  in  43  CFB  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Paiute  Oil  G Mining  Corp..  69  IBLA  172  (Dec.  14,  1982) 


An  application  drawn  first  in  a simultaneous  draw- 
ing which  is  filed  in  the  name  of  a partnership  but 
which  is  not  accompanied  by  evidence  of  qualifications 
required  by  the  pertinent  regulations  and  which  does 
not  refer  to  the  serial  number  of  the  record  where  the 
statements  have  previously  been  filed  with  and  accepted 
by  the  Bureau  of  Land  Management  is  defective  and  must 
be  rejected. 

KVK  Partnership.  69  IBLA  199  (Dec.  15,  1982) 
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An  oil  and  gas  lease  application.  Porn  3112-1 
(July  1980) , is  not  conpleted  in  accordance  with  43  CFB 

3112.2-1  (a)  cr  the  instructions  on  the  application 
itself  where  questiens  (d)  through  (f),  dealing  with 
other  parties  in  interest,  assignnents,  and  multiple 
filings,  are  left  unanswered,  even  if  the  necessaxy 
information  is  subsequently  filed. 

Bobert  B.  Lee.  69  IBLA  255  (Dec.  21,  1982) 


Nhere  a listing  of  corporate  officers  is  required 
by  regulaticn  as  part  of  the  corporate  qualifications 
file  maintained  by  the  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deemed  complete  in  the 
absence  of  any  aention  of  a corporate  treasurer  cr 
secretary  if  these  offices  are  held  by  other  corpcrate 
officers  serving  in  a dual  capacity  and  the  identity  of 
these  corporate  officers  is  disclosed  by  the  list. 

Beferences  to  the  serial  nunber  identifying  the 
corporate  qualifications  file  of  a corporate  cffezcz 
for  an  oil  and  gas  lease  constitutes  certif icaticn  that 
the  qualifications  stateaent  coaplies  with  43  CFB 

3102.2-1  (b)  (1980). 

An  over-the-counter  offer  to  lease  oil  and  gas 
is  not  subject  to  rejection  by  the  fact  that  the  signa- 
tures of  three  offerors  appear  on  the  face  of  the  offer 
accoapanied  by  only  a single  entry  showing  the  date  cf 
execution  of  the  offer. 

Paul  1.  Temple.  69  IBLA  275  (Dec.  21,  1982) 


Coder  sec.  3 of  the  Hineral  Leasing  Act  for 
Acquired  Lands,  js  amended.  30  C.S.C.  « 352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  compliance  with  a condition  inposed  by  the 
agency  having  jurisdiction  over  the  acquired  lands  as 
a prerequisite  to  giving  its  consent  to  issuance  cf  a 
noncompetitive  oil  and  gas  lease.  Boreover,  the  Depart- 
ment has  no  authority  tc  require  that  the  agency  provide 
a rational  justification  for  inposition  of  the  condition. 

Amoco  Production  Co..  69  IBLA  279  (Dec.  21,  1982) 


An  oil  and  gas  lease  application  filed  by  a part- 
nership in  a simultaneous  filing  is  properly  rejected 
where  it  is  not  accoapanied  either  by  partnership 
qualification  papers,  as  required  by  43  CFB  3102.2-4, 
or  by  any  reference  to  a serial  nunber  indicating  where 
such  intonation  can  be  found,  as  peraitted  by  43  CFB 

3102.2-1  (c). 

Janes  W.  Lacv.  69  IEIA  285  (Dec.  21,  1982) 


Land  included  within  an  outstanding  oil  and  gas 
lease,  whether  void,  voidable,  or  valid,  is  not  avail- 
able for  leasing,  and  an  application  filed  for  such 
land  aust  be  rejected.  Even  if  the  outstanding  lease 
were  canceled,  the  land  would  not  be  available  for 
over-the-counter  leasing,  since  land  within  a canceled 
lease  nay  be  leased  again  only  in  compliance  with  the 
drawing  procedure  established  by  43  CFB  3112. 

It  is  proper  to  issue  an  oil  and  gas  lease  fez 
less  than  640  acres  where  the  leased  land  is  surrounded 
by  lands  not  available  for  leasing. 


Irvjn  Nall . 69  IBLA  321  (tec.  28,  1982) 
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A deficient  over- the- coaster  oil  and  gas  lease 
offer  may  be  cared  b;  the  offeror's  submission  of  cor- 
rective information  prior  to  a final  Departmental 
decision,  bat  with  priority  of  filing  only  as  of  the 
date  the  corrective  information  was  filed. 

ifilia-iia-.assSiaa«lA^M es.^g.v.SlM£«  1 * 65  XBLA  20 
(Jane  21,  1982! 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) # is  not  completed  in  accordance  with  03  CFB 
3112.2-1  (a)  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  {£) , dealing  with 
other  parties  in  interest,  assignments,  and  multiple 
filings,  are  left  unanswered,  even  if  the  necessary 
information  is  subsequently  filed. 

Robert  B.  Lee.  69  IBLA  255  (Dec.  21,  1982} 


ItiqssgyS-in-Fact  gr_as®!ts 

An  oil  and  gas  lease  application.  Fora  3112-1 
(Jaly  1980) , is  not  properly  completed  in  accordance 
with  regulation  43  CF8  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
(£) , dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assignments  violative  of  63  CFB 

3112.6- 3  and  multiple  filings  violative  of  43  CF8 

3112.6- 1,  are  left  unanswered. 

Bonita  L.  Ferguson.  61  IBLA  178  (Jan.  26,  1982) 

John  F.  Jacobs.  66  IBLA  219  (Aug.  16,  1982) 


The  fact  that  an  agent,  rather  than  the  applicant, 
failed  to  ensure  that  an  oil  and  gas  lease  application 
was  properly  dated  provides  no  basis  for  accepting  the 
offer  because  such  acceptance  would  have  prejudiced  the 
rights  of  others  who  properly  erecuted  their  applica- 
tions. 

Herbert  i,  liaston,  61  xbla  199  (Jan.  26,  1982) 
aeiifl  B.  Pern.  67  IBLA  171  (Sept.  21,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(Jaly  1980) , is  not  completed  in  accordance  with  regu- 
lation 63  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  appellant's 
failure  to  check  these  itess  on  the  fora  cannot  be 
cured  by  a simple  amended  filing  where  the  rights  of 
the  second-drawn  applicant  have  intervened. 

Torrv  K.  Beed.  61  IBLA  213  (Jan.  28,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(Jane  1980) , is  not  properly  completed  in  accordance 
with  regulation  63  CFB  3112.2-1  and  the  instructions 
on  the  application  itself  where  questions  (d)  through 
|f ) , dealing  with  parties  in  interest  other  than  those 
elsewhere  disclosed,  assigneents  violative  of  63  CFB 
3112.4-3  and  saltiple  filings  violative  of  43  CFB 

3112.6-1,  are  left  unanswered. 

■lilies  J.  McGrath.  62  IBLA  110  (Bar.  2,  1982) 

62  XBLA  220 

(Bar.  10,  1982) 
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In  completing  a sisultaneously  filed  application 
card  for  an  oil  and  gas  lease,  the  regulations  dc  net 
require  the  person  signing  the  card  to  sign  his  princi- 
pal's name  holographically  in  ink  as  well  as  his  c«d; 
neither  is  it  required  that  narks  employed  to  indicate 
answers  to  the  questions  on  the  card  he  entirely  con- 
fined within  the  check-block  hoses;  nor  is  it  required 
that  such  marks  be  entered  manually  instead  of  sechani- 
cally. 


62  IBLA  211  (Bar. 


10,  1982) 


Bader  the  provisions  of  43  CFR  3102.2-6  (b), 
where  a uniform  agreement  is  entered  into  between 
several  offerors  or  applicants  and  an  agent,  a sisgle 
copy  of  the  agreement  and  the  statement  of  understand- 
ing may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  secticn,  pro- 
vided that  a list  setting  forth  the  name  and  address 
of  each  such  offeror  or  applicant  participating  under 
the  agreeaent  b®  filed  with  the  proper  Bureau  of  Land 
Management  office  not  later  than  15  days  fees  each 
filing  of  applications  under  43  CFB  Subpart  3112. 


, 62  IBLA  246  (Bar.  15,  1982) 
, 65  IBLA  383  (July  20,  1982) 


In  oil  and  gas  lease  application.  Fora  3112-1 

(June  1980),  is  net  completed  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  cn- 
the  application  itself  where  questions  (d)  through  (f ) , 
dealing  with  parties  in  interest  other  than  these  else- 
where disclosed,  are  left  unanswered. 

Martha  1.  Bfefereefat.  62  IBLA  387  (Bar.  24,  1982) 


ahere  a drawing  entry  card  fora  of  offer  to  lease 

a parcel  ©f  land  for  oil  and  gas  is  prepared  by  a per- 
son or  corporation  having  discretionary  authority  tc 
act  on  behalf  of  the  named  offeror,  and  the  offer  is 
signed  by  such  agent  or  attorney-in-fact  on  behalf  cf 
the  offeror,  the  requirements  of  43  CFB  3102.6-1  (1979) 
apply,  so  that  separate  statements  of  interest  by  both 
the  offeror  and  the  agent  must  be  filed,  regardless  cf 
whether  the  agent  signed  his  principal's  name  or  bis 
own  name  as  his  principal's  agent  or  attorney-in-fact, 
and  regardless  of  whether  the  signature  was  applied 
manually  or  mechanically. 


63  IBLA  42  (Bar.  30,  1982) 


An  oil  and  gas  lease  application  is  not  completed 
in  accordance  with  regulation  43  CFB  3112.2-1  or  the 
instructions  on  the  application  itself  where  questions 
(d)  through  (f)  are  not  answered  by  checking  appro- 
priate boxes  in  the  application  as  the  instructions 
require. 

A simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a corporate  agent  in  accordance  with 
43  CFB  3112.2-1  (b)  where  the  space  for  the  agent's 
signature  contains  only  the  name  of  the  corporation  and 
a notation  that  it  is  the  applicant's  agent. 

Even  assuming  arguendo  that  apparent  omissions  cn 
an  oil  and  gas  lease  application  are  not  sufficient  to 
put  the  purchaser  of  an  interest  in  the  application  on 
notice  that  it  was  defective,  a defective  original 
application  is  nevertheless  subject  to  rejection, 
because  the  bona  fide  purchaser  protection  does  not 
apply  to  any  purchaser  of  interests  in  a lease  offer  or 
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application  and  does  not  limit  the  Departsent's  author- 
ity to  reject  such  defective  applications  or  offers. 

The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  misin- 
formation by  Departmental  employees.  Nor  is  BLH  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a third  party. 

Robert  W.  Byers.  63  IBLA  100  (Bar.  31,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
43  CFR  3112.2-1 (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f) , dealing 
with  other  parties  in  interest,  assignments,  and  mul- 
tiple filings,  are  left  unanswered. 

Alfred  R.  Sonsinj,  64  IBLA  83  (May  10,  1982) 

John  Gahr.  65  IBLA  268  (July  9,  1982) 


An  oil  and  gas  lease  offeror's  agreement  with 
a filing  service  which  by  its  terms  give  an  offeror 
an  option,  exercisable  only  after  the  drawing  of  simul- 
taneously filed  lease  offers  is  held,  to  employ  the 
service  to  sell  offeror's  interest  in  the  lease  in 
return  for  a specified  commission  does  not  create  an 
interest  in  the  lease  offer  at  the  tine  the  offer  is 
filed  which  is  required  to  be  disclosed  under  43  CFR 
3102.7  (1979). 

geosearch.  Inc.,  64  IBLA  149  (Bay  24,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980) , is  not  properly  completed  in  accordance 
with  regulation  43  CFR  3112.2-1  and  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) , 
dealing,  respectively,  with  other  parties  in  interest, 
assignments  violative  of  43  CFR  3112.4-3,  and  multiple 
filings  violative  of  43  CFR  3112.6-1,  are  left  unan- 
swered . 

Charles  y,  Neff,  64  IBLA  234  (Bay  27,  1982) 


Under  the  provisions  of  43  CFR  3102.2-6 (b) , where 
a uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a single  copy  of  the  agreement 
and  the  statement  of  understanding  nay  be  filed  with 
the  proper  office  in  lieu  of  the  showing  required  in 
paragraph  (a)  of  this  section,  provided  that  a list 
setting  forth  the  name  and  address  of  each  such  appli- 
cant participating  under  the  agreement  is  filed  with 
the  proper  BLH  office  not  later  than  15  days  from  the 
close  of  the  filing  period  for  each  drawing  under 
43  CFR  Subpart  3112. 

Robert  E.  Davis.  65  IBLA  135  (June  28,  1982) 


Where  an  oil  and  gas  lease  application  is  filed 
through  a leasing  service  in  the  BLH  simultaneous 
filing  program  bearing  a serial  number  as  an  ostensible 
reference  to  a leasing  service's  qualifications,  and 
there  is  no  compliance  with  the  requirements  set  forth 
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in  43  CFB  3102.2-6  (fc),  the  application  is  properly 
rejected. 

Harlorie  E.  Hccdward.  65  IBLA  138  (June  28,  1982) 


Under  the  provisions  of  43  CFR  3102.2-6  (b) , where 
a uniform  agreement  is  entered  into  between  several 
applicants  and  an  agent,  a single  copy  of  the  agree- 
ment may  be  filed  with  the  proper  office  in  lien  cf  the 
showing  required  in  paragraph  (a)  of  this  secticn, 
provided  that  a list  setting  forth  the  name  and  address 
of  each  such  applicant  participating  under  the  agree- 
ment be  filed  with  the  proper  Bureau  of  Land  Hanageaent 
office  not  later  than  15  days  from  each  filing  cf  appli- 
cations under  43  CFB  Subpart  3112. 

Richard  B.  Bhyner.  65  IBLA  141  (June  29,  1982) 


Hhere  ccrpcration  A files  on  behalf  of  an 
individual  a simultaneous  oil  and  gas  lease  application 
referencing  a qualifications  file  number  on  the  appli- 
cation which  file  contains  qualifications  for  two  cor- 
porations, and  at  the  tise  of  the  filing,  the  file 
includes  an  executed  power  of  attorney  from  the  indi- 
vidual to  ccrporaticn  B,  but  no  authorization  fcx 
corporation  A to  act  on  behalf  of  the  individual,  and  a 
subsequently  filed  instrument  purporting  to  authorize 
corporation  A to  act  on  behalf  of  the  individual  is  not 
personally  signed  by  the  individual,  there  is  a failuxe 
to  comply  with  43  CFB  3102.2-l(a),  and  43  CFB  3102.2-6, 
and  the  application  is  properly  rejected. 

Arthur  B.  Kuether . 65  IBLA  184  (June  29,  1962) 


An  application  for  oil  and  gas  lease  filed  in  the 
simultaneous  leasing  program  signed  on  behalf  of  the 
applicant  by  an  agent  using  only  her  surname  was  ade- 
quate compliance  under  the  regulations  in  effect  in 
Hov.  1981. 

The  15-day  period  set  out  in  43  CFB  3102.2-6  (b) 
for  submission  of  the  uniform  agreement  and  list  cf 
names  and  addresses  of  simultaneous  oil  and  gas  lease 
applicants  utilizing  a leasing  service  for  assistance 
in  filing  conaences  at  the  close  of  the  sinnltaneous 
filing  period,  not  at  the  tine  of  actual  filing  of  the 
applications,  as  all  applications  received  during  the 
simultaneous  filing  period  are  considered  as  received 
at  the  last  ninute  of  the  filing  period. 

(Respondent) . 66  IBLA  42  (July  26,  1982) 


there  a simultaneously  filed  oil  and  gas  lease 
application  was  rejected  because  BIB  asserts  that  the 
applicant's  filing  service  failed  to  provide  a list  of 
names  and  addresses  cf  participating  applicants  for 
whon  it  served  as  agent,  as  required  by  43  CFB 
3102.2-6  (a)  (1981),  the  legal  presunption  of  regularity 
which  supports  the  official  acts  of  Goverment  officers 
will  be  treated  as  rebutted  upon  presentation  of  suffi- 
cient evidence  to  show  that  the  list  probably  was 
received  by  BIB. 

Elizabeth  D.  Anne.  66  IBLA  126  (Aug.  10,  1962) 


iULJlP-S15^IUIS~coBtiB«<a 
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fir_  Agents— -Continued 

Bader  the  provisions  of  43  CFB  3102.6-1  (a)  (2) 

(1979) , sfear®  multiple  agents  sere  utilized  in  filing 
a simultaneous  oil  and  gas  lease  drawing  entry  card, 
the  disclosure  requirements  applied  only  to  the  agent 
who  signed  fcfee  card. 

Cliff -BSISI-ifia - 8g£gflSAag£a£iSBl « S6  IBLA  178  (Aug.  12, 
1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(•July  1980)  , is  aot  completed  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  ©n  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered.  An  incomplete 
application  must  b@  rejected. 

Pranz  S.  St&eqlmavr.  66  IBLA  276  (Aug.  18,  1982) 


Bhere  prior  to  June  16,  1980,  a drawing  entry  card 
offer  was  prepared  by  an  agent  and  the  offer  was  signed 
by  such  agent  on  behalf  of  the  offeror,  the  require- 
ments of  43  CPI  3102.6-1  (1979)  applied,  so  that  sepa- 
rate statements  of  interest  by  both  the  offeror  and  the 
agent  must  have  been  filed. 

67  IBLA  21  (Sept.  3,  1982) 


The  Board  will  affirm  a BIB  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFB  3102.2-6  (1980),  requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record,  as  supplemented  on 
appeal,  indicates  that  the  first-drawn  applicant  did 
comply. 

Marilyn  S.  Batson.  67  I8LA  67  (Sept.  10,  1982) 


BIS  properly  rejects  a simultaneous  oil  and  gas 
lease  application  where  the  applicant  submitted  a copy 
of  a written  agreement  with  a corporation,  which  had 
rendered  assistance  to  him  in  connection  with  filing 
the  application,  at  the  tine  of  filing  his  lease  offer, 
rather  than  at  the  time  of  filing  his  lease  applica- 
tion, in  violation  of  43  CFB  3102.2-6  (a)  (1980). 

Bavmond  K«  Steitz.  67  IBLA  173  (Sept.  21,  1982) 


The  Board  will  reverse  a BLH  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFB  3102.2-6  (1980) , requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record  establishes  that  the 
first-drawn  applicant  did  not  coaply. 

Patricia  C.  Alter.  67  IBLA  214  (Sept.  23,  1982) 


Bhere  an  eaployee  who  is  not  "in  the  business  of 
providing  assistance  to  participants  in  a Federal  oil 
and  gas  leasing  program"  signs  an  application  as  an 
"attorney-in-fact"  of  the  offeror,  she  is  not  an  agent 
within  the  meaning  of  43  CFB  3102.2-6  (a),  and  thus  is 
not  required  to  submit  statements  required  by  43  CFB 
3102.2-6 (a)  or  to  reference  a serial  nuaber  on  the 
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application  referring  to  such  statements  filed  in  the 
BL8  office  as  required  by  43  CFB  3102.2-1  (c). 

Bvelvn  Chambers.  67  IBLA  280  (Sept.  28,  1982) 


Under  43  CFB  3102.2-1  (c) , the  necessary  informa- 
tion required  by  43  CFB  3102.2-6  for  agents  acting  on 
behalf  of  simultaneous  oil  and  gas  lease  applicants  say 
he  filed  in  any  Bureau  of  Land  Banagesent  office.  Upon 
acceptance  of  the  filing  by  the  Bureau  of  Land  flanage- 
■•nt  and  assignment  of  a serial  number,  the  serial  num- 
ber may  be  referenced  on  future  oil  and  gas  lease 
applications  filed  with  any  Bureau  of  Land  Banagesent 
office  in  lieu  of  resubmitting  the  information. 

Bhere  a simultaneous  oil  and  gas  leasing  filing 
service  establishes  an  agent’s  qualifications  file  pur- 
suant to  43  CFB  3102.2-1 (c),  and  references  that  file 
©a  an  application,  but  the  file  contains  only  an 
expired  authorization  for  the  named  applicant,  the 
application  is  properly  rejected. 

Alvin  i.  Gesdelmas.  67  IBLA  333  (Oct.  1,  1982) 


A simultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a corporate  agent  in  accordance  with 
43  CPI  3111.2-1  (b)  where  the  space  for  the  agent’s 
signature  contains  the  handwritten  names  of  the 
corporation  and  the  person  signing  on  behalf  of  the 
corporation. 

The  15-day  period  set  cut  in  43  CFB  3102.2-6  (b) 
for  submission  of  the  uniform  agreement  and  list  cf 
names  and  addresses  of  simultaneous  oil  and  gas  lease 
applicants  utilizing  a leasing  service  for  assistance 
in  filing  commences  at  the  close  of  the  simultanecus 
filing  period,  not  at  the  tine  of  actual  filing  of  the 
applications,  as  all  applications  received  during  the 
simultaneous  filing  period  are  considered  as  received 
at  the  last  minute  of  the  filing  period. 

Bontf  Cranston.  67  IBLA  364  (Oct.  7,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980),  is  not  completed  in  accordance  with 
43  CFB  3112.2-1  (a)  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f),  dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Duane  9.  Pobse.  68  IBLA  240  (Bov.  16,  1982) 


BLB  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFB  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

William  A.  Beak.  68  IEL A 339  (Bov.  22,  1982) 


An  oil  and  gas  lease  application  signed  by  anyone 
other  than  the  applicant  must  be  rendered  in  a earner 
to  reveal  the  name  of  the  applicant,  the  name  cf  the 
signatory,  and  their  relationship.  Bven  if  an  agent’s 
signature  is  not  clearly  legible,  the  regulatcry 
requirement  is  satisfied  if  the  application  fcri  refers 
to  a qualifications  file  which  clearly  identifies  the 
agent  signing  the  card. 


I Core..  68  IBLA  387  (Bov.  23,  1962) 
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BLR  aay  properly  reject  a first-drawn  application 
in  a sinultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFB  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant,  and  the 
applicant  asserts,  without  corroborating  evidence,  that 
the  required  docunents  were  filed  finely. 

Brs.  G.  C.  Fajardo.  69  IBLA  70  (Bov.  30,  1982) 


A sinultaneous  oil  and  gas  lease  application  is 
not  signed  by  a corporate  agent  in  accordance  with 
43  CFR  3112.2-1  (b)  where  the  space  for  the  agent's  sig- 
nature contains  only  three  initials  and  the  naae  of  the 
corporation,  and  the  application  is  properly  rejected. 

Paulette  H.  Brashear.  69  IBLA  169  (Dec.  13,  1982) 


An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFR  3102. 2-1  (c)  (1981),  had  to  be 

linited  in  duration  to  less  than  2 years. 

Hestates  Group  Mo.  8.  69  IBLA  186  (Dec.  15,  1982) 


A sinultaneous  oil  and  gas  lease  applicant 
conplies  with  43  CFB  3112.2-1  (b) , where  the  space  for 
the  agent's  signature  contains  the  initials  of  the 
filing  service  and  the  holographically  signed  last 
nane  of  the  authorized  agent  of  the  filing  service. 

Linda  B.  Bluglcin,  69  IBLA  214  (Dec.  16,  1982) 


description 

The  description  of  an  entire  section  of  surveyed 
public  land  nodified  by  the  words  H[a]ll  available 
(incl.  Lots  14  through  33)"  is  an  offer  to  lease  all  of 
that  section,  subject  to  availability  for  leasing. 

Janes  H.  Chudnow.  Laurent  A.  Giesbert.  62  IBLA  19 
(Feb.  24,  1982) 


An  over-the-counter  noncompetitive  oil  and  gas 
lease  offer  for  acquired  lands  is  properly  rejected 
where  no  such  lands  exist  as  described.  The  filing 
upon  appeal  of  an  unsigned,  undated  public  donain  offer 
fora  bearing  a corrected  land  description  constitutes 
neither  an  offer  nor  an  anendnent,  and  thus  it  cannot 
be  accepted  by  BLH  for  either  purpose. 

Fayette  I.  Bristol,  62  IBLA  317  (Bar.  22,  1982) 


(there  an  oil  and  gas  lease  offer  includes  land 
described  as  all  of  a particular  section  excluding  fee 
land  (Sec.  : ALL  (Bxcl.  fee)),  the  parcel  descrip- 

tion does  not  meet  the  requirements  of  43  CFB 

3101.1-4  (a).  The  offer  is  defective  as  to  that  parcel 
and  subject  to  rejection  to  that  extent. 

Bilan  S.  Papula*.  63  IBLA  16  (Bar.  26,  1982) 


fill.  UP-SiS.  Continued 

APPLICATION— ‘Continued 
fi®£cj:iptjoj— Continued 

An  oil  and  gas  lease  offer  which  od  its  face 
describes  the  land  as  being  in  B.  34  R.  , but  on  a 
supplenental  attachaent  describes  land  in  B.  24  8. , 
is  unacceptably  anbiguous.  BLB  personnel  are  without 
authority  tc  alter,  aodify,  or  correct  errors  in  land 
descriptions  or  to  so  construe  aabiguities  in  lease 
offers  as  to  qualify  an  unacceptable  offer. 

BQ))  6.  Bowell.  63  IBLA  156  (Apr.  6,  1982) 


"Smallest  legal  subdivision."  In  general,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer  to  the 
extent  that  it  includes  a parcel  of  land  saaller  than 
the  saallest  legal  subdivision,  i.e. . a quarter-quarter 
section,  except  where  the  offer  is  for  a lot  in  a frac- 
tional section.  However,  an  offer  which  describes 
land  in  parcels  saaller  than  a quarter-quarter  section 
nay  be  accepted  if  it  includes  all  of  the  land  avail- 
able for  leasing  within  a quarter-quarter  section. 

Elliott  A.  Biggs.  65  IBLA  22  (June  21,  1982) 


(there  an  oil  and  gas  lease  offer  includes  all  of 
certain  sections  excluding  certain  patented  parcels 
which  are  unavailable  for  leasing,  the  parcel  descrip- 
tion by  patent  nuaber  are  sufficiently  precise  and 
unanbigucus  to  aeet  the  requirenents  of  43  CFB 

3101.1-4  (a) . 

Leon  Jeffcoat  et  al..  66  IBLA  80  (July  29,  1982) 


flhere  BLB  issues  an  oil  and  gas  lease  pursuant  to 
an  oil  and  gas  lease  offer  which  includes  a land 
description  which  aeets  the  requireaents  of  43  CFB 

3101.1-4  (a),  the  offer  is  not  defective  and  BLH  aay 
properly  reject  a subsequent  offer  for  the  leased  lands. 

Irwin  Hall.  66  IBLA  130  (Aug.  10,  1982) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a protracted  survey  aust  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that  sub- 
division aay  not  be  available  for  leasing.  The  addi- 
tion cf  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a description  does  not  aake  the 
description  iaproper.  However,  where  the  excepted 
land  is  not  specifically  identified  in  the  offer,  the 
offeror  is  required  to  subait  the  first  year's  rental 
for  all  cf  the  acreage  in  each  subdivision  described  in 
the  offer  without  subtracting  aaounts  allocable  tc  the 
patented  acxeage,  and  rejection  of  the  offer  is 
required  where  the  offeror  fails  to  subait  sufficient 
rental  within  the  Halts  of  curable  deficiency. 

Janes  H.  chudnow,  John  L.  Hessipger.  67  ibla  76 
(Sept.  10,  1982) 

Junes,  B_,_Chud  new.  John  L.  Hessinger,  68  IBLA  228 
(Bov.  15,  1982) 

Janes  B.  Chudnow.  John  L.  Hessinqer.  69  IBLA  157 
(Dec.  13,  1982)" 
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Bader  Departmental  regulation  43  CPU  3101.1-4 (d) , 
an  oil  and  gas  lease  offer  for  land  within  a protracted 
survey  most  include  only  entire  sections  of  land  except 
where  only  a portion  of  a protracted  section  is  avail- 
able for  lease,  in  which  event  the  offeror  vest 
describe  all  of  the  land  available  within  that  section. 
An  oil  and  gas  lease  offer  may  not  be  construed  as  an 
offer  for  all  available  lands  within  a protracted  sec- 
tion where  the  offer  describes  the  section  as  expressly 
excluding  land  within  a specifically  numbered  mineral 
survey  which  remains  available  for  leasing,  and  such  an 
offer  must  be  rejected. 

Departmental  regulation  43  CFB  3101.1-4  (d)  does 
not  permit  the  splitting  of  protracted  sections  between 
two  offers,  even  if  they  are  filed  at  the  same  tine. 

Era bet*  Oil  Co..  67  1BLA  109  (Sept.  IS,  1982) 


An  oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  of  1920  does  not  include  the  oil  and  gas 
deposits  underlying  a railroad  right-of-way,  which 
Crosses  the  leased  tract,  even  though  the  lease  does 
not  expressly  except  such  deposits  from  its  coverage. 

ChamnliB  Petroleum  Co..  68  I8LA  142  (Oct.  29,  1982) 

89  I.D.  561 


&a  oil  and  gas  lease  offer  for  irregular  parcels 
of  acquired  land  within  a surveyed  township  must  be 
described  by  metes  and  bounds  under  43  CFS  3101.2-3  (a). 
Hhere  offerors  list  lands  in  an  offer  by  legal  sub- 
division but  indicate  that  they  only  desire  "BSFB  and 
FBS"  acquired  lands  within  those  subdivisions  including 
both  regular  and  irregular  parcels,  the  Bureau  of  Land 
Management  may  evaluate  the  offer  on  the  basis  of  the 
total  land  properly  described  by  legal  subdivision. 
However,  the  offeror  i's  required  to  submit  the  first 
year's  rental  for  all  of  the  acreage  in  each  subdivi- 
sion described  in  the  offer  without  subtracting  amounts 
allocable  to  undesired  acreage,  and  rejection  of  the 
offer  is  required  where  the  offeror  fails  to  submit 
sufficient  rental  within  the  limits  of  curable 
deficiency. 

JaB£S.Jr„£feaaMix-3aafl-ka„gssslaaj£>  ibla  iai 
(*ov.  8,  1982) 


The  failure  to  designate  a meridian  is  not  a fatal 
defect  in  the  land  description  in  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  where  the  state 
in  which  the  land  is  located  is  governed  by  only  one 
meridian. 

Irvin  Ball.  68  IBLA  308  (lov.  19,  1982) 


Oil  and  gas  lease  offers  for  surveyed  lands  must 
describe  the  lands  by  legal  subdivision,  section,  town- 
ship, and  range.  Indication  of  the  county  where  the 
described  land  lies  is  an  added  convenience  found  on 
the  offer  fors,  and  erroneous  indication  of  the  county 
does  not  render  a land  description  fatally  defective. 

Irvin  Ball.  60  IBLA  311  (Bov.  19,  1982) 


CIL_.ftj£_Gli_IIASJS—  continued 
AFPIICATICBS— Continued 
fiescripticg — Continued 

When  an  oil  and  gas  lease  offer  for  lands  within  a 
section  includes  numbered  fractional  lot  descriptions 
not  found  in  the  official  survey  plat  and  the  specific 
description  for  that  particular  section  is  follcwed  by 
an  "all"  in  parenthesis,  the  description  dees  net  meet 
the  requirements  of  43  CFB  3101.1-4  (a)  where  the  acre- 
age computation  would  be  incorrect  if  the  entire 
section  was  included.  The  offer  is  ambiguous  and 
defective  as  to  those  fractional  lots  and  subject  tc 
rejection  tc  that  extent. 

Couloulis,  68  IBLA  377  (Nov.  22,  1982) 


It  is  proper  to  file  an  oil  and  gas  lease  offer 
for  less  than  690  acres  of  land  where  none  of  the  land 
adjacent  to  the  parcels  described  in  the  application  is 
available  for  leasing. 

Pavton  F,  Bale.  69  IBLA  167  (Dec.  13,  1982) 


frjjwJsjs 

I drawing  entry  card  which  is  not  signed  or  dated 
in  the  space  provided  on  the  card  must  be  rejected. 

61  IBLA  178  (Jan.  26,  1982) 


A simultaneous  oil  and  gas  lease  applicaticn  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

The  fact  that  an  agent,  rather  than  the  applicant, 
failed  to  ensure  that  as  oil  and  gas  lease  application 
was  properly  dated  provides  no  basis  for  accepting  the 
offer  because  such  acceptance  would  have  prejudiced  the 
rights  of  others  who  properly  executed  their  applica- 
tions. 

HaiStLiuliMiai « 61  IBLA  199  (Jam.  26,  1982) 

David  B.  Perrv.  67  IBLA  171  (Sept.  21,  1982) 


Where  the  offerors  designated  on  an  offer  to  lease 
for  oil  and  gas  are  "McClain  Ball  and  Arthur  S,  Frank, 
d/b/a  Frank's  Surface  Badiation  Evaluations"  and  the 
offer  form  is  signed  by  the  named  individuals  whe  state 
tbat  they  intend  to  file  as  individuals,  the  lease 
offer  is  proper  since  it  is  possible  to  determine  the 
full  nanes  of  the  offerers  and  the  words  "d/b/a  Frank's 
Surface  Badiation  Evaluations"  should  have  keen  treated 
as  surplusage. 

3s£l3ja-5liis-iJifeajL.Am-IOafc . 61  IBLA  202  (Jan.  26, 
2902) 


An  American  Express  money  order  is  not  as  accept- 
able form  of  renittance  for  payment  of  the  filing  fee 
accompanying  an  oil  and  gas  lease  offer  under  43  CFB 
3112.2-2,  which  specifically  requires  tbat  where 
renittance  is  by  noney  order  it  nust  be  by  either  pest 
office  or  bank  noney  order. 


lJ£l3-£a-£8"lgIx^gJ»f-Ja-£3J«ltI . 61  IBLA  205  (Jan.  26 
1982) 
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An  assignee  of  a Federal  oil  gas  lease  who 
qualifies  as  a bona  fide  purchaser  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est.  30  U.S.C.  § 184  (h)  (2)  (1976);  43  CFB  3102.1-2. 

James  Koch  et  al.«  61  IBLA  235  (Jan.  28,  1982) 

Ervin  Staacke  et  al. . 62  IBLA  278  (Bar.  16,  1982) 


£r§ w£ngs — Continued 

A siaultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  it  is  dated  prior  to  the 
commencement  of  the  filing  period,  even  though  the 
application  was  assertedly  signed  during  the  filing 
period  and  inadvertently  aisdated,  since  43  CFB 
3112.2-1  (c)  requires  that  the  date  aust  reflect  that 
the  application  was  signed  within  the  filing  pericd, 
and  since  the  applicant  aust  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

Leonard  Thoarson.  62  IELA  236  (Bar.  11,  1982) 

Bavaond  a.  Jceckel.  68  IBLA  195  (Bov.  9,  1982) 


Hhere,  following  a drawing  of  simultaneously  filed 
oil  and  gas  lease  offers,  a priority  applicant  fails  to 
submit  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payment  was  due,  disqualification  of  the 
offer  is  automatic. 

Paul  H.  Landis,  61  IBLA  244  (Jan.  28,  1982) 


Hhere,  in  a drawing  of  siaultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit,  within  15  days  after  notice,  payaent  of  the 
advance  rental  identifying  the  lease  account  to  which 
it  is  to  be  applied  as  prescribed  by  43  CFB  3112.4-1 
(1979),  disqualification  is  automatic,  and  the  right  of 
the  nert  drawee  to  receive  first  consideration  attaches. 

Zlaer  J.  Parker.  61  IBLA  248  (Jan.  28,  1982) 


A drawing  entry  card  which  is  not  dated  in  the 
space  provided  on  the  card  aust  be  rejected. 

Lynn  C.  Baas,  62  IBLA  25  (Feb.  24,  1982) 


A first-drawn  siaultaneous  drawing  entry  card 
which  is  defective  because  of  noncoapliance  with  a 
aandatory  regulation  aust  be  rejected  and  nay  not  be 
cured  by  the  submission  of  further  infornation. 

SishaEd_i._Slggrgic,  62  IBLA  159  (Bar.  8,  1982) 


In  completing  a siaultaneously  filed  application 
card  for  an  oil  and  gas  lease,  the  regulations  do  not 
require  the  person  signing  the  card  to  sign  his  princi- 
pal's nane  holographically  in  ink  as  well  as  his  own; 
neither  is  it  required  that  narks  enployed  to  indicate 
answers  to  the  questions  on  the  card  be  entirely  con- 
fined within  the  check-block  bores;  nor  is  it  required 
that  such  narks  be  entered  manually  instead  of  nechani- 
cally. 

Henry  A.  hiker.  62  IBLA  211  (Bar.  10,  1982) 


An  oil  and  gas  lease  offer  filed  in  the  nane 
of  a corporation  in  a siaultaneous  filing  is  properly 
rejected  where  it  is  not  accoapanied  either  by  evidence 
of  corporate  qualifications  required  by  the  regulations 
currently  in  effect  or  by  any  reference  to  a serial 
number  where  such  infornation  night  be  found,  as 
required  by  43  CFB  3102.2-5.  Such  oaission  cannot  be 
cured  after  the  drawing. 

Saaedan  oil  Corn..  62  IBLA  228  (Bar.  10,  1982) 


The  language  in  43  CFB  3112.6-1  (c)  (4) , which  pro- 
hibits separate  filings  by  a trustee  on  behalf  cf  tvc 
or  sore  beneficiaries  on  the  saae  parcel,  is  a per  se 
prohibition  and  scans  that  a trustee  for  two  cr  acre 
discrete  trusts  nay  file  application  on  behalf  cf  only 
one  trust  for  any  one  parcel. 

Hhere  separate  trusts  axe  created  for  siblings, 
and  the  trust  agreeaents  provide  for  a contingent  dis- 
tribution of  the  assets  free  the  estate  of  one  or  acre 
trusts  of  decedents  to  the  sibling  survivors,  each  cf 
the  beneficiaries  of  the  separate  trusts  has  an 
"interest"  in  any  oil  and  gas  lease  offer  as  that  tera 
is  defined  in  43  CFB  3100.0-5  (b) , and  the  simultaneous 
filing  of  lease  applications  by  aore  tban  one  such 
trust  for  the  sane  parcel  is  therefore  violative  cf 
43  CFB  3112.6-1  (c) , which  prohibits  the  filing  of 
aultiple  offers. 

(Trust) . 62  IBLA  336  (Bar.  24,  1982) 


Hhere  a drawing  entry  card  fora  of  offer  to  lease 
a parcel  of  land  for  oil  and  gas  is  prepared  by  a per- 
son or  corporation  having  discretionary  authority  to 
act  on  behalf  of  the  naaed  offeror,  and  the  offer  is 
signed  by  such  agent  or  attorney-in-fact  on  behalf  of 
the  offeror,  the  requireaents  of  43  CFB  3102.6-1  (1979) 
apply,  sc  that  separate  stateaents  of  interest  by  both 
the  offeror  and  the  agent  aust  be  filed,  regardless  of 
whether  the  agent  signed  his  principal's  nane  or  his 
own  naae  as  his  principal's  agent  or  attorney-in-fact, 
and  regardless  of  whether  the  signature  was  applied 
Manually  or  mechanically. 

LSBJ  Exploration  Group.  63  IBLA  42  (Bar.  30.  1982) 


there  individuals  who  are  officers  and/or  direc- 
tors of  a corporation  file  nonccnpetitive  oil  and  gas 
lease  applications  for  the  sale  parcels  in  the  sane 
drawings,  and  where  the  corporation  has  filed  no  appli- 
cations, cancellation  b;  BLB  of  leases  awarded  to  such 
individuals  pursuant  to  those  drawings  is  inproper  when 
the  individuals  establish  that  there  was  no  breach  of 
their  fiduciary  duty  to  the  corporation  creating  a cor- 
porate interest  in  the  individual  applications. 

Hhere  individual  officers  and/or  directors  of  a 
corporation  file  noncoapetitive  oil  and  gas  laase 
applications  for  the  saae  parcels  in  the  sane  drawings, 
but  the  corporation  has  not  filed  any  applications, 
rejection  of  the  applications  by  BLB  is  iaproper  when 
the  individuals  establish  that  there  was  corporate 
authorization  for  such  individual  filings;  that  any 
prior  assignments  to  the  corporation  of  Federal  oil  and 
gas  leases  previously  acquired  through  the  siaultaneous 
system  were  motivated  by  personal  financial  aad  busi- 
ness considerations,  rather  than  by  corporate  obliga- 
tion; and  that  no  arrangeaent,  agreement,  scheoe,  or 
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plaa  giving  the  corporation  an  interest  in  any  of  the 
applications  ever  existed. 

M2SSI£®_SaJMI i£_£L^La.'  63  IBLi  132  (Apr.  5,  1982} 

§9  1.0.  185 


an  applicant  for  a simultaneously  filed  oil  and 
gas  leas®  is  bound  to  conform  to  changes  in  applica- 
tion procedures  duly  proBBlgated  by  publication  ia  the 
federal  Becister  and  referred  to  in  appropriate  notices 
prior  to  the  filing;  and  the  fact  that  asaerous  appli- 
cations were  required  to  be  returned  to  the  applicant 
and  to  others  because  they  were  os  the  wrong  fora  does 
not  render  the  drawing  invalid  as  to  the  reaaining 
applicants. 

Soaald  C.  Iqel.  64  I0LS  1 (Hay  3,  1982} 


& defective  application  for  an  oil  and  gas  lease 
sebaitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncoapetitive  oil  and  gas  leasing  is  not  curable 
by  sobnission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  ©£ 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. 

64  I8LA  92  {Hay  12,  1982) 


in  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a lease  to  first-priority  offeror,  as 
well  as  standing  to  appeal  fro*  a rejection  of  such 

protest. 

A protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  dismissed  where  it  is  based  on  vague  alle- 
gations of  noncoapliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Oeosearch.  Inc..  64  IBLi  149  (Hay  24,  1982) 


Bhere  a potential  oil  and  gas  lease  applicant  that 
has  filed  a statement  of  corporate  qualifications  in 
accordance  with  43  CFB  3102.2-1  (c),  but  has  received  no 
serial  nuaber,  later  files  an  application  unaccompanied 
by  a stateaent  of  qualifications  as  required  by  43  CFB 
3102.2-5,  the  application  Bust  be  rejected  as  incomplete. 

duff  Oil.  lac..  64  IBLi  156  (Hay  25,  1982) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

Charles  y.  Heff.  64  IBLi  234  {Hay  27,  1982) 

H.  M.  Roberts.  69  IBLi  76  «Hov.  30,  1982) 


£ party  purchasing  an  oil  and  gas  lease  from  the 
first-drawn  winner  of  a drawing  of  simultaneous  offers 
to  lease  is  a bona  fide  purchaser  where  prior  to  and 
during  the  tine  it  agreed  to  purchase  the  lease,  paid 
consideration,  and  requested  approval  of  the  assign- 
ment, BLH's  files  were  silent  as  to  any  irregularities 
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in  the  lease  ©r  offer  and  the  purchaser  had  no  kaca- 
ledge  of  aay  defect  ia  the  lease  or  offer. 

64  IBLi  247 

{Bay  28,  1962) 


I simultaneous  oil  and  gas  lease  application  which 
is  not  holographically  (manually)  signed,  in  accordance 
with  43  CFB  3112. 2-1  (b) , Bust  fee  rejected. 

Fred  I.  Forster  III.  65  SSLS  38  (June  22/  1982} 


In  application  drawn  first  in  a sisultaaeeus  draw- 
ing which  is  filed  in  the  name  of  a partnership  but 
which  is  net  accompanied  by  statements  required  by  the 
pertinent  regulations  and  which  does  not  refer  to  the 
-file  serial  nuaber  of  the  record  where  the  statements 
haw®  previously  been  filed  is  defective  and  must  he 
rejected. 

& partnership’s  defective  simultaneous  ncnccifet- 
itive  oil  and  gas  leas®  application  is  sot  curable  by 
submission  of  required  evidence  of  qualifications  after 
the  drawing. 

65  IBLi  111  (Juae  24, 

1982} 


Bhere  a corporation  files  an  application  for  a 
lease  for  a certain  parcel  of  land  and  is  the  success- 
ful offeror  is  the  drawing  and  the  secretary  of  the 
corporation  also  filed  an  application  for  the  same 
parcel  of  land  in  the  same  drawing  as  an  individual, 
the  offer  of  the  corporation  must  be  rejected  because 
an  officer  ©f  the  corporation  stands  in  a fiduciary 
relationship  to  the  corporation  and  his  offer  thereby 
increases  the  corporation® s chances  to  he  the  success- 
ful applicant. 

Bichland  Besoarces.  66  IBLi  68  (July  29,  1982) 


£ simultaneous  oil  and  ges  lease  application  is 
properly  rejected  where  the  ©secuted  lease  forms  were 
not  received  by  BLH  within  30  days  from  the  receipt  cf 
notice. 

aarren  B.  Baas.  66  IBLi  107  (Sag.  4,  1982) 


Bhere  a simultaneously  filed  oil  and  gas  lease 
application  was  rejected  because  8L0  asserts  that  the 
applicant’s  filing  service  failed  to  provide  a list  cf 
names  and  addresses  of  participating  applicants  for 
whoa  it  served  as  agent,  as  required  by  43  CF B 
3102.2-6  (a)  (1981),  the  legal  presumption  of  regularity 
which  supports  the  official  acts  of  Government  officers 
will  be  treated  as  rebutted  upon  presentation  cf  suffi- 
cient evidence  to  show  that  the  list  protably  was 
received  by  BLH. 

Elisabeth  0,  Anne.  66  IBLi  126  (Aug.  10,  1982) 


A defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  simultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  oct  curable 
by  submission  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  cf 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. The  Cepartment  is  authorized  to  accept  only 
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the  offer  of  the  first-qualified  applicant,  one  who  has 
fully  coaplied  with  all  the  regulations. 

John  F.  Jacobs.  66  IBLA  219  (Aug.  16,  1982) 


An  oil  and  gas  lease  application.  Fora  3112*1 
(June  1980) , is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered. 

Pursuant  to  43  CFR  3112. 2-1  (b) , an  application  not 
signed  by  the  applicant  nust  bear  the  holographic  signa- 
ture of  the  agent.  In  the  case  of  a corporate  agent, 
this  requires  the  signature  of  the  person  signing  on 
behalf  of  the  corporation. 

Dennis  H.  Joy.  66  IBLA  260  (Aug.  17,  1982) 


An  oil  and  gas  lease  application,  fora  3112-1 
(Sept.  1981) , is  not  coapleted  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f ) , dealing 
with  parties  in  interest  other  than  those  elsewhere 
disclosed,  are  left  unanswered;  and  applicant's  failure 
to  check  these  iteas  on  the  fora  cannot  be  cured  by  a 
siaple  addendun  where  the  rights  of  the  second-drawn 
applicant  have  intervened. 

Carol  V.  Hiller.  66  IBLA  394  (Aug.  31,  1982) 


Hhere  prior  to  June  16,  1980,  a drawing  entry  card 
offer  was  prepared  by  an  agent  and  the  offer  was  signed 
by  such  agent  on  behalf  of  the  offeror,  the  require- 
aents  of  43  CFR  3102.6-1  (1979)  applied,  so  that  sepa- 
rate statenents  of  interest  by  both  the  offeror  and  the 
agent  nust  have  been  filed. 

Harold  E.  Wilson.  67  IBLA  21  (Sept.  3,  1982) 


It  is  inproper  to  reject  a siaultaneously  filed 
oil  and  gas  lease  application  because  of  the  alleged 
failure  of  the  signatory  to  indicate  his  relationship 
to  the  applicant  where  the  applicant  is  a partnership 
and  the  signatory  is  a partner  authorized  to  act  in  its 
behalf,  and  the  application  is  correctly  noted  with  a 
reference  to  the  8LH  serial  nunber  where  the  articles 
of  partnership  and  the  nates  of  those  authorized  to  act 
are  on  file.  In  those  circuastances,  the  regulatcry 
requirement  that  the  application  be  rendered  in  a Ban- 
ner to  reveal  the  nane  of  the  applicant,  the  naae  of 
the  signatory,  and  their  relationship,  is  satisfied. 

Hercules  (A  Par tners hip)  and  Geaj pj  (A  Partnership) , 

67  IBLA  151  (Sept.  20,  1982) 

Dry  River  Properties.  69  IBLA  151  (Dec.  13,  1982) 


A siaultaneously  filed  oil  and  gas  lease  applica- 
tion is  properly  rejected  where  it  is  dated  prior  to 
the  coaaenceoent  of  the  filing  period,  since  43  CFR 
3112.2-1  (c)  requires  that  the  date  must  reflect  that 
the  application  was  signed  within  the  filing  period, 
and  since  the  applicant  oust  bear  the  responsibility 
for  any  error  in  the  dating  of  the  application. 

Walter  Adoakus.  67  IBLA  177  (Sept.  21,  1982) 
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A siaultaneous  oil  and  gas  lease  application  which 
is  not  signed  in  the  space  provided  on  the  card  nust  be 
rejected. 

lilfred  Ploais.  67  IBLA  237  (Sept.  23,  1982) 


Hhere  an  eaployee  who  is  not  "in  the  business  cf 
providing  assistance  to  participants  in  a Federal  oil 
and  gas  leasing  prograa"  signs  an  application  as  an 
"attorney-in-fact"  of  the  offeror,  she  is  not  an  agent 
within  the  aeaning  of  43  CFR  3102.2-6  (a),  and  thus  is 
not  required  to  subait  statenents  required  by  43  CFR 
3102.2-6  (a)  or  to  reference  a serial  nunber  oa  the 
application  referring  to  such  statenents  filed  in  the 
BLR  office  as  required  by  43  CFR  3102.2-1  (c). 

Evelyn  Chanbers.  67  ibla  280  (sept.  28,  1982) 


Rhere,  for  purposes  of  reselection,  it  is  neces- 
sary for  an  applicant  whose  original  oil  and  gas  lease 
application  was  erroneously  onitted  fron  a previous 
drawing  to  file  a new  application,  such  newly  prepared 
application  is  not  defective  because  it  is  not  dated 
within  the  original  filing  period. 

J.  Linda  Toason.  68  IBLA  5 (Oct.  12,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(Sept.  1981),  is  not  coapleted  in  accordance  with 
regulation  43  CFR  3112.2-1  or  the  instructions  cn  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  these  else- 
where disclosed,  are  left  unanswered  and  applicant's 
failure  to  check  these  iteas  on  the  fora  cannot  be 
cured  where  the  rights  of  the  second-drawn  applicant 
have  intervened. 

Leonard  Steuaan.  68  IBLA  364  (Hov.  22,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(Sept.  1981),  is  not  coapleted  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  cn  the 
application  itself  where  questions  <d)  through  (f)  are 
left  unanswered,  and  therefore,  aust  be  rejected. 

Inclusicn  of  a defective  application  in  a drawing 
does  not  bar  rejection  after  the  selection  has  been 
aade. 

A defective  application  for  nonccapetitive  oil  and 
gas  lease  subaitted  pursuant  to  the  siaultanecus  filing 
procedure  is  not  curable  by  subaission  cf  required  evi- 
dence of  qualifications  after  the  drawing,  for  the 
reason  that  the  rights  cf  the  second  and  third  quali- 
fied applicants  have  intervened. 

Fen  F.  Tzenq.  68  IBLA  381  (HOV.  23,  1982) 


An  oil  and  gas  lease  application  signed  by  anycne 
other  than  the  applicant  aust  be  rendered  in  a tanner 
to  reveal  the  naae  of  the  applicant,  the  naae  cf  the 
signatory,  and  their  relationship.  Bven  if  an  agent's 
signature  is  not  clearly  legible,  the  regulatcry 
requirement  is  satisfied  if  the  application  fera  refers 
to  a qualifications  file  which  clearly  identifies  the 
agent  signing  the  card. 

Liberty  Fetpgleua  Cert..  68  IBLA  387  (Hov.  23,  1982) 
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An  oil  and  gas  lease  application,  Fora  3112-1 
(July  1980) , is  not  completed  in  accordance  with  regu- 
lation 43  CFR  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered;  and  applicant's 
failure  to  check  these  items  on  the  fora  cannot  be 
cured  by  a simple  addendum  where  the  rights  of  the 
second-drawn  applicant  have  intervened. 

Jack  Goodwin.  68  IBLA  400  (Nov.  23,  1982) 


Where  an  applicant  for  a noncoapetitive  oil  and 
gas  lease  in  the  simultaneous  filing  program  fails  to 
submit  the  first  year's  advance  rental  within  30  days 
from  receipt  of  notice  to  do  so,  as  required  by  43  CFB 
3112.4-1  (a),  his  application  is  properly  rejected  under 
43  CFB  3112.6-1  (d) . 

B.  E.  Frasch.  69  IBLA  66  (Nov.  30,  1982) 


An  application  drawn  first  in  a simultaneous  draw- 
ing which  is  filed  in  the  name  of  a partnership  but 
which  is  not  accompanied  by  evidence  of  qualifications 
required  by  the  pertinent  regulations  and  which  does 
not  refer  to  the  serial  number  of  the  record  where  the 
statements  have  previously  been  filed  with  and  accepted 
by  the  Bureau  of  Land  Management  is  defective  and  must 
be  rejected. 

KVK  Partnership.  69  IBLA  199  (Dec.  15,  1982) 


Where  a potential  oil  and  gas  lease  applicant  that 
has  filed  a statement  of  partnership  qualifications  in 
accordance  with  43  CFB  3102. 2-1  (c) , but  has  received  no 
serial  number,  later  files  an  application  unaccompanied 
by  a statement  of  qualifications  as  required  by  43  CFB 
3102.2-4,  the  application  must  be  rejected  as  incomplete. 

James  8.  Lacy,  69  IBLA  285  (Dec.  21,  1982) 


A Traveler's  Express  money  order,  purchased  at  a 
savings  and  loan  institution,  is  not  an  acceptable  form 
of  remittance  for  payment  of  the  filing  fee  accompany- 
ing an  oil  and  gas  lease  offer  under  43  CFB  3112.2-2 
(1981),  which  specifically  requires  that  where  remit- 
tance is  by  money  order  it  must  be  by  either  post 
office  or  bank  money  order. 

Bills  8,  Ferguson,  69  IBLA  352  (Dec.  30,  1982) 


filing 

A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  application  is  dated  prior 
to  the  filing  period. 

Herbert  w.  Winston.  61  IBLA  199  (Jan.  26,  1982) 

Charles  Y.  Neff,  64  IBLA  234  (Hay  27,  1982) 

David  B.  Perrv.  67  IBLA  171  (Sept.  21.  1982) 

H.  8.  Roberts.  69  IBLA  76  (Nov.  30,  1982) 
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An  American  Express  money  order  is  not  an  accept- 
able fore  of  remittance  for  payment  of  the  filing  fee 
accompanying  an  cil  and  gas  lease  offer  under  43  CFB 
3112.2-2,  which  specifically  requires  that  where 
remittance  is  by  money  order  it  must  be  by  either  pest 
office  or  bank  money  order. 

A bank  personal  money  order  is  an  acceptable  form 
of  payment  in  satisfaction  of  the  filing  fee  to  accom- 
pany simultaneous  oil  and  gas  lease  offers  according 
to  43  CFB  3112.2-2. 

61  IBLS  205  8 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) , is  not  coapleted  in  accordance  with  regu- 
lation 43  CFB  3112.2-l(a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f ) , 
dealing  with  other  parties  in  interest  and  multiple 
filings,  are  left  unanswered. 

Peggy  A.  Shaw.  61  IBLA  276  (Jan.  29,  1982) 


It  is  improper  for  the  Bureau  of  Land  Banagesent 
t©  reject  a noncompetitive  oil  and  gas  lease  offer  for 
acquired  lands  where  the  offer  is  an  "exact  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  on 
white,  rather  than  yellow,  paper  and  it  bears  a nota- 
tion stating  that  it  is  a reproduction. 

Jj£M£-£ii-an.3-SAS-££XL> . 61  IBLA  312  (Feb.  4,  1982) 


In  oil  and  gas  lease  application,  Fort  3112-1 
(July  1980),  is  not  completed  in  accordance  with  regu- 
lation 43  CFB  3112.2-1  (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings  are 
left  unanswered.  As  incomplete  application  must  be 
rejected,  regardless  of  whether  the  desired  information 
is  indicated  on  an  attachment  or  in  other  documents 
in  the  file. 

Ottlin  D.  Hass.  61  IBLA  33®  (Feb.  10,  1982) 


An  oil  and  gas  lease  application.  For*  3112-1 
(June  1980),  is  not  completed  in  accordance  with 
43  CFB  3112.2-1  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (£),  dealing  with 
parties  in  interest  other  than  those  elsewhere  dis- 
closed, assignments,  and  multiple  filings,  are  left 
unanswered. 

Dimas  8,  Burrgss,  62  IBLA  «0  (Feb.  24,  1982) 

Jack  ■1,-f.faQMSflfl,  66  IBLA  273  (Aug.  17,  1982) 


Onder  the  provisions  of  43  CFB  3102.2-6  (b) , 
where  a uniform  agreement  is  entered  into  between 
several  offerors  or  applicants  end  an  agent,  a single 
copy  of  the  agreement  and  the  statement  of  understand- 
ing may  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  In  paragraph  (a)  of  this  sccticn,  pro- 
vided that  a list  setting  forth  the  name  and  address 
of  each  such  offeror  or  applicant  participating  under 
the  agreement  be  filed  with  the  proper  Bureau  of  Land 
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Banagenent  office  not  later  than  15  days  fro*  each 
filing  of  applications  under  43  CFG  Subpart  3112. 

Bobert  B.  Amdahl.  62  IBLA  246  (Bar.  15,  1982) 

Janet  Thoipson.  65  IBLA  383  (July  20,  1982) 


An  oil  and  gas  lease  application,  Forn  3112-1 
(June  1980) , is  not  coapleted  in  accordance  vith 
regulation  43  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  nultiple  filings, 
are  left  unanswered.  The  submission  of  an  attached 
document  containing  the  answers  to  questions  (d) 
through  (f)  does  not  comply  with  43  CFB  3112.2-1  (a), 
requiring  completion  of  the  approved  forn. 


62  IBLA  255  (Bar. 


15,  1982) 


A noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.  Hhere  on  a 
simultaneous  oil  and  gas  lease  application  a corporate 
applicant  references  a corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualifications  as 
required  by  43  CFB  3102.2-5,  and  pursuant  to  43  CFB 
3112.6-1  (b),  BLB  properly  rejects  the  application. 

Bg3sga3-giEiia . lf9Bd.9a3.fig.»2li.C3*.  62  ibla  296 
(Bar.  16,  1982) 


IlBel  Energy  CorP. . 64  IBLA  92  (Bay  12,  1982) 


(June  2,  1982) 


64  IBLA  267 


Rhere  Bureau  of  Land  Banagenent  rejects  a non- 
competitive oil  and  gas  lease  application  because  the 
applicant's  corporate  qualifications  file  did  not 
accurately  reflect  the  corporate  structure  at  the  time 
of  the  application's  filing  as  required  by  43  CFB 
3102. 2-5  (a),  and  the  applicant  establishes  that  its 
file  was  current  and  accurate,  the  Bureau  of  Land  flaa- 
ageaent  decision  will  be  vacated  and  the  case  remanded 
for  further  action. 


63  IBLA  46  (Bar. 


30,  1982) 


Hhere  an  oil  and  gas  lease  applicant  who  is  an 
employee,  but  not  a client  of  a leasing  service  and  has 
no  agreement  with  the  leasing  service,  uses  the  ser- 
vice's parcel  selection  information  to  complete  her 
application,  the  leasing  service  is  not  her  agent 
within  the  meaning  of  43  CFB  3102.2-6  and  the  documents 
required  by  that  regulation  need  not  be  filed. 


63  IBLA  81  (Bar. 


30,  1982) 


I simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a corporate  agent  in  accordance  with 
43  CFB  3112.2-1  (b)  where  the  space  for  the  agent's 
signature  contains  only  the  name  of  the  corporation  and 
a notation  that  it  is  the  applicant's  agent. 

Even  assuning  arguendo  that  apparent  oaissions  on 
an  oil  and  gas  lease  application  are  not  sufficient  to 
put  the  purchaser  of  an  interest  in  the  application  on 
notice  that  it  was  defective,  a defective  original 
application  is  nevertheless  subject  to  rejection, 
because  the  bona  fide  purchaser  protection  does  not 


apply  to  any  purchaser  of  interests  in  a lease  cffer  or 
application  and  does  not  limit  the  Department's  author- 
ity to  reject  such  defective  applications  or  cffers. 

The  authority  of  the  Department  to  cnfcrce  its  cil 
and  gas  leasing  regulations  is  not  vitiated  or  lest 
through  lack  of  or  delay  in  enforcement  by  some  of  its 
officers,  nor  by  applicant's  reliance  on  alleged  misin- 
formation by  Departmental  employees.  Bor  is  ELF  barred 
from  rejecting  an  application  because  the  applicant, 
relying  on  the  publication  of  his  name  as  the  recipient 
of  first  entitlement  to  have  his  application  adjudicat- 
ed, has  sold  an  interest  in  the  lease  to  a third  party. 

Bobert  B.  Byers.  63  IBLA  100  (Bar.  31,  1982) 


A noncompetitive  oil  and  gas  lease  application 
filed  in  the  name  of  a corporation  in  a simultaneous 
drawing  is  properly  rejected  where  it  is  not  accom- 
panied by  a complete  list  of  corporate  officers,  pur- 
suant to  43  CFB  3102.2-5 (a) (3) , and  where  the  corporate 
qualifications  file  referenced  in  the  application  was 
incomplete.  Such  a deficiency  cannot  be  cured  after 
the  drawing. 

Adobe  Oil  S Gas  Cert..  63  IBLA  106  (Bar.  31,  1982) 
fillSg.fiEgggg 2Ag&*.l3g.» , 68  IBLA  215  (Bov.  10,  1982) 


An  oil  and  gas  lease  application,  Forn  3112-1 
(July  1980),  is  not  coapleted  in  accordance  with  regu- 
lation 43  CFB  3112.2-1 (a)  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f), 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 

Clifford  B.  Shaw.  63  IBLA  293  (Apr.  22,  1982) 


The  Bureau  of  Land  Banagenent  nay  properly  reject 
a ncncoapetitive  oil  and  gas  lease  offer  where  the 
acreage  applied  for,  as  determined  from  a protracted 
survey,  exceeds  the  maximum  allowable  acreage  under 
43  CFB  3110.1-3  (a). 


63  IBLI  300 


(Apr.  26,  1982) 


Rhere  a noncompetitive  over-the-counter  lease 
offer  for  unsurveyed  acquired  lands  fails  to  provide  a 
land  description  from  the  deed  or  other  acquisition 
document,  or  by  courses  and  distances,  and  fails  to 
include  a map  indicating  the  desired  lands,  as  required 
by  43  CFB  3101.2-3 (b) , the  offer  is  properly  rejected. 
Bowever,  when  the  additional  required  information  is 
filed  with  the  notice  of  appeal,  the  offer  nay  be  rein- 
stated and  given  priority  from  the  tine  of  the  filing 
of  such  information. 

Bryan  0.  Blevins.  63  IBLA  304  (Apr.  26,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a corporation  in  a simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a list  of  cor- 
porate officers  as  required  by  43  CFB  3102.2-5 (a)  cr  by 
a reference  to  a BLB  serial  number  indicating  where 
such  information  can  be  found.  Such  an  omission  cannot 
be  cured  after  the  drawing. 

An  alleged  ambiguity  in  a regulation  can  excuse 
compliance  vith  the  terns  of  the  regulation  only  where 
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tho  failure  to  coaply  has  been  caused  by  the  alleged 
•abiguity. 

Blchorv  Creek  oil  Co..  63  iBLi  313  (ip r.  27,  1982) 


in  oil  and  gas  lease  application.  Fora  3112-1 
(June  1980) , is  not  conpleted  in  accordance  vith 
63  CFB  3112.2-1  (a)  or  the  instructions  on  the  applica- 
tion itself  where  questions  (d)  through  (f) , dealing 
with  other  parties  in  interest,  assignments,  and  nul- 
tiple  filings,  are  left  unanswered. 

llfrofl . B. . Sonsini.  64  IBLi  83  (Hal  10,  1982) 

John  Gahr.  65  IBLi  268  (July  9,  1982) 

iellie  B.  Colley.  68  IBLi  16  (Oct.  19,  1982) 


Hhexe  a potential  oil  and  gas  lease  applicant  that 
has  filed  a stateaent  of  corporate  qualifications  in 
accordance  with  43  CFB  3102. 2-1 (c) , but  has  received  no 
serial  nunber,  later  files  an  application  unaccoapanied 
by  a stateaent  of  qualifications  as  required  by  43  CFB 
3102.2-5,  the  application  aust  be  rejected  as  inconplete. 

Cluff  Oil.  Inc..  64  IBLi  156  (Hay  25,  1982) 


The  presuaption  of  regularity  which  supports  the 
official  acts  of  public  officers  in  the  discharge  of 
their  duties  aust,  for  reasons  of  public  policy  and 
under  burden  of  proof  analysis,  be  accorded  priority 
over  the  presuaption  that  docuaents  properly  Bailed  are 
duly  delivered.  Thus,  when  Sovernaent  files  do  not 
indicate  that  a docuaent  was  received,  an  appellant 
aust  show  not  nerely  that  the  docuaent  was  properly 
transaitted,  but  that  it  was,  in  fact,  actually 
received. 

The  provisions  of  43  CFB  3102.6-2  aust  be  strictly 
construed  and  where  an  oil  and  gas  lease  applicant  or 
his  agent  fails  to  coaply  therewith  by  neglecting  to 
include  a list  of  clients'  naaes  and  addresses,  the 
application  aust  be  rejected. 

Daniel  D.  Bvles.  64  IBLi  339  (June  10,  1982) 


Onder  the  provisions  of  43  CFB  3102.2-6  (b) , where 
a unifora  agreeaent  is  entered  into  between  several 
applicants  and  an  agent,  a single  copy  of  the  agreeaent 
and  the  statenent  of  understanding  nay  be  filed  with 
the  proper  office  in  lieu  of  the  showing  required  in 
paragraph  (a)  of  this  section,  provided  that  a list 
setting  forth  the  naae  and  address  of  each  such  appli- 
cant participating  under  the  agreeaent  is  filed  vith 
the  proper  BLH  office  not  later  than  15  days  froa  the 
close  of  the  filing  period  for  each  drawing  under 
43  CFB  Subpart  3112. 

Bobert  B.  Davis.  65  IBLi  135  (June  28,  1982) 


Onder  the  provisions  of  43  CFB  3102.2-6  (b) , where 
a unifora  agreeaent  is  entered  into  between  several 
applicants  and  an  agent,  a single  copy  of  the  agree- 
aent aay  be  filed  with  the  proper  office  in  lieu  of  the 
showing  required  in  paragraph  (a)  of  this  section, 
provided  that  a list  setting  forth  the  naae  and  address 
of  each  such  applicant  participating  under  the  agree- 
aent be  filed  with  the  proper  Bureau  of  Land  Hanageaent 


S11-AJ3-SI5. tsisgs— continued 
IfftlcmtlS-  Continued 
Xi^ing— Continued 

office  not  later  than  15  days  froa  each  filing  cf  appli- 
cations under  43  CFB  Subpart  3112. 

lichard  8.  pbvner.  65  IBLi  141  (June  29,  1982) 


Bhere  corporation  A files  on  behalf  of  an 
individual  a siaultaneous  oil  and  gas  lease  application 
referencing  a qualifications  file  nuaber  on  the  appli- 
cation which  file  ccntains  qualifications  fcr  twc  cor- 
porations, and  at  the  tiae  of  the  filing,  the  file 
includes  an  executed  power  of  attorney  froa  the  indi- 
vidual tc  ccrporaticn  B,  but  no  authorization  fcr 
corporation  I to  act  on  behalf  of  the  individual,  and  a 
subsequently  filed  instruaent  purporting  to  authorize 
corporation  i to  act  on  behalf  of  the  individual  is  net 
personally  signed  by  the  individual,  there  is  a failure 
to  coaply  with  43  CFB  3102.2-1  (a),  and  43  CFB  3102.2-6, 
and  the  application  is  properly  rejected. 

Arthur  B.  Kuether.  65  IELA  184  (June  29,  1982) 


Bhere  a corporation  files  an  application  fcr  a 
lease  for  a certain  parcel  of  land  and  is  the  success- 
ful offeror  in  the  drawing  and  the  secretary  cf  the 
corporation  also  filed  an  application  for  the  sane 
parcel  of  land  in  the  saae  drawing  as  an  individual, 
the  offer  of  the  corporation  aust  be  rejected  because 
an  officer  of  the  corporation  stands  in  a fiduciary 
relationship  tc  the  corporation  and  his  offer  thereby 
increases  the  corporation's  chances  to  be  the  success- 
ful applicant. 

Blehland  Besources.  66  IELA  68  (July  29,  1982) 


Onder  43  CFB  3112.2-2  (b) j a single  reaittance  is 
acceptable  for  a group  of  siaultaneous  oil  and  gas 
lease  applications,  but  the  reaittance  subaitted  oust 
be  sufficient  to  cover  all  filings.  If  the  reaittance 
is  insufficient,  the  entire  group  is  unacceptable  and 
BLB  properly  returns  the  filings  to  the  applicants. 

Bhere  siaultaneous  oil  and  gas  lease  applicants 
assert  that  their  filings  included  sufficient  fees  and 
were  grouped  separately  froa  another  group  cf  filings 
with  insufficient  fees  that  was  transaitted  in  the 
saae  parcel,  but  fail  to  subait  sufficient  evidence  tc 
prove  the  separate  grouping,  the  decision  of  the  ELH  tc 
return  all  filings  because  of  insufficient  fees  will  be 
af f iraed. 

Fred  L.  Engle  et  al..  66  IBLA  94  (Aug.  4,  1982) 


A siaultaneous  oil  and  gas  lease  applicaticn  is 
properly  rejected  where  the  executed  lease  foras  were 
not  received  by  BLB  within  30  days  froa  the  receipt  cf 
notice. 

Barren  B.  Bays.  66  IELA  107  (Aug.  4,  1982) 


Onder  43  CFB  3112.4-1  (a),  a prospective  lessee 
(i.e. . one  whose  siaultaneous  noncoapetitive  applica- 
tion has  been  selected  and  approved  by  ELB)  aust  either 
affix  a "personal  handwritten  signature"  on  the  effer 
to  lease  fora  and  stipulations,  or  the  prospective 
lessee's  agent  aust  do  so.  A rubber-staaped  facsimile 
signature  is  not  a "personal  handwritten  signature," 
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and,  where  the  prospective  lessee  affixes  such  a fac- 
simile signature,  the  application  is  properly  rejected 
under  43  CFB  3112=6-1 (d). 

Harv  I.  Arata.  66  IBLA  160  (Aug.  11,  1982)  89  I.D.  407 


Under  the  provisions  of  43  CFB  3102 .6-1 (a) (2) 
(1979),  where  multiple  agents  were  utilized  in  filing 
a simultaneous  oil  and  gas  lease  drawing  entry  card, 
the  disclosure  requirements  applied  only  to  the  agent 
who  signed  the  card. 

Cliff  Hezev  (On  Heconsideratjon) . 66  IBLA  178  (Aug.  12, 
1982) 


The  authority  of  the  Department  to  enforce  its  oil 
and  gas  leasing  regulations  is  not  vitiated  or  lost 
through  erroneous  interpretations  of  the  regulations 
allegedly  provided  by  Departmental  employees. 

Dennis  H.  Joy.  66  IBLA  260  (Aug.  17,  1982) 


Where  the  Department,  through  a duly  promulgated 
regulation,  has  increased  a rental  rate  on  all  noncom- 
petitive oil  and  gas  leases  issued  after  a specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  to  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  became  effective. 

Peter  K.  Balstroa.  66  IBLA  269  (Aug.  17,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a corporation  in  a simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a list  of  cor- 
porate officers  as  required  by  43  CFB  3102.2-5  (a)  or  by 
a reference  to  a BLH  serial  number  indicating  where 
such  information  can  be  found.  Such  an  omission  cannot 
be  cured  after  the  drawing. 

Bockies  Energy  Corp. . 66  IBLA  313  (Aug.  24,  1982) 


Where  an  applicant  is  to  be  deprived  of  a statu- 
tory right  because  of  a failure  to  conply  with  the 
requirements  of  a regulation,  that  regulation  should  be 
so  clearly  set  forth  that  there  is  no  basis  for  noncom- 
pliance. 

Brian  D.  Haas.  66  IBLA  353  (Aug.  27,  1982) 

Audrey  Jean  Boston.  67  IBLA  117  (Sept.  16,  1982) 


The  Board  will  affirm  a BLH  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  for  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFB  3102.2-6  (1980) , requiring  the  disclosure  of  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record,  as  supplemented  on 
appeal,  indicates  that  the  first-drawn  applicant  did 
comply. 

Harilvn  S,  Watson.  67  IBLA  67  (Sept.  10,  1982) 
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BLB  may  properly  reject  a noncompetitive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Hineral  Leasing  Act,  30  O.S.C.  « 226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

Golden  lag^e , Petroleum  67  IBLA  112  (Sept.  15,  1982) 


BLB  properly  rejects  a simultaneous  oil  and  gas 
lease  application  where  the  applicant  submitted  a copy 
of  a written  agreement  with  a corporation,  which  had 
rendered  assistance  to  bin  in  connection  with  filing 
the  application,  at  the  time  of  filing  his  lease  cffer, 
rather  than  at  the  tine  of  filing  bis  lease  applica- 
tion, in  violation  of  43  CFB  3102.2-6  (a)  (1980). 

Bavacnd  K.  Steitz.  67  IBLA  173  (Sept.  21,  1982) 


The  15-working-day  filing  period  for  a simultane- 
ously filed  oil  and  gas  lease  application  is  rigid; 
strict  adherince  thereto  establishes  fairness  and  uni- 
fonity  for  all  participants,  and  BIS's  strict  enfcrce- 
aent  thereof  is  not  arbitrary  or  capricious. 

Walter  Adomkus.  67  IBLA  177  (Sept.  21,  1982) 


Where  a ncncospetiti ve  over-the-counter  oil  and 
gas  lease  offer  indicates  that  the  offeror  resides  cut- 
side  the  geographical  Halts  of  the  United  States,  BLB 
aay  properly  require  the  offeror  to  subait  within  30 
days  proof  of  United  States  citizenship,  in  order  to 
establish  his  qualifications  to  bold  an  oil  and  gas 
lease.  However,  BLB  should  not  then  reject  such  an 
offer  where  the  offeror,  in  atteaFting  to  ccmply,  sub- 
aits  tiaely  a statement  signed  by  an  Aaerican  ccnsul 
stating  that  he  is  an  Aaerican  national,  without  first 
affording  the  applicant  another  opportunity  to  shew 
that  he  is  a citizen. 

James  B.  Chudnow.  67  IBLA  193  (Sept.  22,  1982) 


The  Board  will  reverse  a BLB  decision  denying  a 
protest  contending  that  the  first-drawn  applicant  fer  a 
noncompetitive  oil  and  gas  lease  has  not  complied  with 
43  CFB  3102.2-6  (1980),  requiring  the  disclosure  cf  any 
agreement  with  the  lease  filing  service  which  assisted 
the  applicant,  where  the  record  establishes  that  the 
first-drawn  applicant  did  not  conply. 

Patricia  C.  Alker.  67  IBLA  214  (Sept.  23,  1982) 


Where  a simultaneous  oil  and  gas  leasing  filing 
service  establishes  an  agent's  qualifications  file  pur- 
suant tc  43  CFB  3102. 2-1  (c),  and  references  that  file 
on  an  application,  but  the  file  contains  only  an 
expired  autber izaticn  for  the  named  applicant,  the 
application  is  properly  rejected. 

The  provisions  of  43  CFB  3102.2-6  must  be  strictly 
construed  and  where  an  cil  and  gas  lease  applicant  cr 
his  agent  fails  tc  ccmply  therewith,  the  applicaticn 
must  be  rejected. 

Alvin  B.  Oendelman.  67  IBLA  333  (Oct.  1,  1982) 
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OIL  ASP  G1S  IJMSES — Continued 
APPLICATIONS — Continued 
Filing — Continued 

A simultaneous  oil  and  gas  lease  application  is 
properly  signed  by  a corporate  agent  in  accordance  with 
43  CFR  3111.2-1 (b)  where  the  space  for  the  agent's 
signature  contains  the  handwritten  naies  of  the 
corporation  and  the  person  signing  on  behalf  of  the 
corporation. 

Honty  Cranston.  67  I8LA  364  (Oct.  7,  1902) 


OIL  AMD  GAS  1EASES — Continued 
APPLICATIONS — Continued 
Piliijg — Continued 

A simultaneous  oil  and  gas  lease  application  is 
not  signed  by  a corporate  agent  in  accordance  with 
43  CFB  3112.2-1  (b)  where  the  space  for  the  agent's  sig- 
nature contains  only  three  initials  and  the  nanc  cf  the 
corporation,  and  the  application  is  properly  rejected. 

Paulette  B.  Brasbear.  69  IBLA  169  (Dec.  13,  1982) 


An  oil  and  gas  lease  application.  Fora  3112-1 
(July  1980) , is  not  completed  in  accordance  with 
43  CFR  3112.2-1 (a)  or  the  instructions  on  the  appli- 
cation itself  where  questions  (d)  through  (f) , dealing 
with  other  parties  in  interest,  assignments,  and 
multiple  filings,  are  left  unanswered. 

Duane  B.  Dohse.  68  IBLA  240  (Row.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(June  1980) , is  not  completed  in  accordance  with 
regulation  43  CFR  3112.2-1 (a)  or  the  instructions  on 
the  application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  assignments,  and  multiple  filings, 
are  left  unanswered. 

Herbert  I.  Ott.  68  IBLA  336  (Bov.  22,  1982) 


BLfl  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant. 

William  K.  Honk.  68  IBLA  339  (Bov.  22,  1982) 


An  oil  and  gas  lease  application  signed  by  anyone 
other  than  the  applicant  must  be  rendered  in  a manner 
to  reveal  the  name  of  the  applicant,  the  name  of  the 
signatory,  and  their  relationship.  Even  if  an  agent's 
signature  is  not  clearly  legible,  the  regulatory 
requirement  is  satisfied  if  the  application  form  refers 
to  a qualifications  file  which  clearly  identifies  the 
agent  signing  the  card. 

Liberty  Petroleum  Corn. . 68  IBLA  387  (Bov.  23,  1982) 


A noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.  Hhere,  on  a 
noncompetitive  over-the-counter  lease  offer,  a corporate 
applicant  refers  to  a corporate  qualifications  file 
which  lists  all  officers  of  the  corporation,  compliance 
with  43  CFR  3102.2-5  has  been  accomplished  even  if 
the  file  fails  to  show  that  some  of  the  listed  officers 
hold  more  than  one  corporate  office. 

Frandv.  Inc..  69  IBLA  26  (Bov.  26,  1982) 


BLH  may  properly  reject  a first-drawn  application 
in  a simultaneous  oil  and  gas  lease  drawing  where  the 
applicant  has  not  complied  with  43  CFR  3102.2-6, 
requiring  disclosure  of  any  agreement  with  the  lease 
filing  service  which  assisted  the  applicant,  and  the 
applicant  asserts,  without  corroborating  evidence,  that 
the  required  documents  were  filed  timely. 


Under  43  CFB  3102.2*1  (a)  (1981),  a partnership 

filing  a simultaneous  oil  and  gas  lease  application 
was  required  to  file,  or  have  on  file  under  a serial 
reference  number,  a certified  copy  of  its  articles  cf 
partnership. 

An  agency  agreement  which  was  filed  for  reference 
pursuant  to  43  CFB  3102.2-1  (c)  (1981),  had  to  be 
limited  in  duration  to  less  than  2 years. 

The  provisions  of  43  CFB  3102.2-1,  3102.2-4,  and 

3102.2-6  must  be  strictly  construed  and  where  an  cil 
and  gas  lease  applicant  or  his  agent  fails  to  ccaply 
therewith,  the  application  must  be  rejected. 

Hestates  Group  Bo.  8.  69  IBLA  186  (Dec.  15,  1982) 


A simultaneous  oil  and  gas  lease  applicant 
complies  with  43  CFB  3112.2-1  (b) , where  the  space  for 
the  agent's  signature  contains  the  initials  of  the 
filing  service  and  the  holographically  signed  lest 
name  of  the  authorized  agent  of  the  filing  service. 

Linda  R.  Blumhin,  69  IBLA  214  (Dec.  16,  1982) 


An  oil  and  gas  lease  application.  Form  3112-1 
(July  1980) , is  not  completed  in  accordance  with  43  CFB 

3112.2-1  (a)  or  the  instructions  on  the  application 
itself  where  questions  (d)  through  (f),  dealing  with 
other  parties  in  interest,  assignments,  and  multiple 
filings,  are  left  unanswered,  even  if  the  necessary 
information  is  subsequently  filed. 

Bobert  Bf  Lee.  69  IBLA  255  (Dec.  21,  1982) 


Hhere  a potential  oil  and  gas  lease  applicant  that 
has  filed  a statement  of  partnership  qualifications  in 
accordance  with  43  CFB  3102.2-1  <c),  but  has  received  no 
s*rfal  number,  later  files  an  application  unaccompanied 
by  n statement  of  qualifications  as  raquired  by  43  CFB 

3102.2-4,  the  application  must  be  rejected  as  inccnplete 

Janes  H.  Lacv.  69  IBLA  285  (Dec.  21,  1982) 


A simultaneous  oil  and  gas  lease  application 
holographically  (annually)  signed  by  the  applicant  is 
signed  in  accordance  with  43  CFB  3112.2-1  (b)  where  in 
signing  the  application,  the  applicant  discloses 
receipt  of  assistance  froa  a filing  service  agent  and 
a copy  of  applicant's  agreement  with  the  service  is 
provided  as  required  by  43  CFB  3102.2-6  (1981). 

Patricia  C.  ilher.  69  IBLA  313  (Dac.  27,  1982) 


Mrs.  6.  C.  Falardo.  69  IBLA  70  (Bov.  30,  1982) 
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Piling — Continued 

A Traveler's  Express  noney  order,  purchased  at  a 
savings  and  loan  institution,  is  not  an  acceptable  fora 
of  remittance  for  payaent  of  the  filing  fee  accoapany- 
ing  an  oil  and  gas  lease  offer  under  43  CPU  3112.2-2 
(1981),  which  specifically  requires  that  where  reait- 
tance  is  by  money  order  it  aust  be  by  either  post 
office  or  bank  aoney  order. 

Ellis  B.  Ferguson.  69  IBLA  352  (Dec.  30,  1982) 


£40-j(cj:e_LiaAtj|tion 

Lands  under  reservoir  rights-of-way  nay  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
Bay  21,  1930,  30  O.S.C.  ««  301-306  (1976).  Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  ambit  of  the  640-acre  limita- 
tion set  forth  at  43  CF1  3110.1-3  (a).  However,  a lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  coaprised  of  only  about  110 
acres,  is  properly  rejected  in  the  exercise  cf  the 
Secretary's  discretionary  authority,  and  aust  be 
rejected  as  a setter  of  law  when  the  offeror  is  not  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

Cartis  Wheeler.  62  IBLA  384  (Bar.  24,  1982) 


Shere  an  applicant  files  an  over-the-counter  oil 
and  gas  lease  offer  for  less  than  640  acres  and  does 
not  include  adjacent  land  for  which  am  exchange 
application  was  then  pending  because  of  his  reliance  on 
departmental  decisions,  a BLR  Information  Memorandum, 
and  a BLR  State  Office  decision,  all  interpreting  a 
regulation  to  mean  that  an  exchange  application  seg- 
regates the  selected  land  from  mineral  leasing,  a 
subsequent  reinterpretation  of  the  salient  regulation 
which  holds  that  such  lands  are  available  for  leasing 
•ill  not  compel  rejection  of  the  offer.  A regulation 
should  be  so  clear  that  there  is  no  basis  for  an  appli- 
cant's noncompliance  with  it  before  it  may  be  inter- 
preted and  applied  with  retroactive  effect  so  as  to 
deprive  him  of  a statutory  priority. 

Lane  Lasrieh,  63  IBLA  192  (Apr.  8,  1982) 


Shere  a noncompetitive  offer  to  lease  covers  more 
than  640  acres  of  land  available  for  leasing  at  the 
time  the  offer  is  made,  the  offeror  has  cosplied  with 
43  CFB  3110.1-3  (a),  even  though  some  of  the  land 
becomes  unavailable  for  noncompetitive  leasing  before 
lease  issuance  and  the  remaining  land  involves  less 
than  640  aeres. 

Jaias  a.  Chadnow.  63  IBLA  369  (Apr.  30,  1982) 


So  over-the-counter  offer  for  a noncompetitive  oil 
mad  gas  lease  on  the  public  domain  nay  be  made  for  less 
than  640  acres  except  where  the  offer  is  accompanied  by 
a showing  that  the  lands  are  in  an  approved  unit  or 
cooperative  plan  of  operation  (or  that  such  plan  has 
been  approved  as  to  fora  by  the  Director,  Geological 
Survey),  or  where  the  land  is  surrounded  by  lands  not 
available  for  leasing;  where  these  circumstances  do  not 
exist,  an  offer  for  less  than  640  acres  is  properly 
rejected. 

James  Si.  Chudnow.  65  IBLA  64  (June  23,  1982) 


£**0-acjre_LAnAta  tAcn— Continued 

An  oil  and  gas  lease  offer  to  lease  less  than 
640  acres  which  adjoins  land  available  for  leasing  is 
properly  rejected. 

James  H.  Chudnow.  66  IBLA  372  (lug.  27,  1982) 


BLR  may  properly  reject  a noncompetitive  oil  and 
gas  lease  offer  for  less  than  640  acres  where  the  land 
is  not  within  an  approved  unit  or  cooperative  plat  cf 
operation  or  surrounded  by  lands  unavailable  for  leas- 
ing. 

Bobert  L.  Clay.  67  IBLA  115  (Sept.  15,  1982) 


BLR  may  not  reject  as  oil  and  gas  lease  offer, 
as  violating  the  64C-acre  rule  embodied  in  43  CEE 
3110.1-3  (a),  where  a disqualifying  portion  cf  the  land 
sought  was  covered  by  an  outstanding  oil  and  gas  lease 
at  the  time  the  offer  was  filed  but  this  fact  was  net 
noted  in  the  appropriate  public  land  records. 

James  B.  Chudnow.  67  IBLA  143  (Sept.  16,  1982) 


It  is  proper  to  issue  an  oil  and  gas  lease  for 
less  than  640  acres  where  the  leased  land  is  surrounded 
by  lands  not  available  for  leasing. 

Irvin  Ball.  69  IBLA  154  (Dec.  13,  1982) 

Irvin  Hall.  69  IBLA  321  (Dec.  28,  1982) 


It  is  proper  to  file  an  oil  and  gas  lease  offer 
for  less  than  640  acres  of  land  where  none  of  the  land 
adjacent  to  the  parcels  described  in  the  application  is 
available  for  leasing. 

Dayton  F.  Hale.  69  IBLA  167  (Dec.  13,  1982) 


^ ij- j i le_  Sg a§xe  Juie 

An  oil  end  gas  offer  describing  land  which  cannot 
be  encoapassed  within  a 6-mile  square  or  within  an  area 
not  exceeding  six  surveyed  sections  in  length  or  width 
is  defective  and  most  be  rejected. 

Bichard. U,. some.  69  IBLA  135  (Dec.  8.  1982) 


An  offer  to  lease  acquired  lands  fox  oil  and  gas 
which  cannot  be  embraced  within  a 6-mile  square  ox 
within  an  area  not  exceeding  six  surveyed  secticns  is 
defective  and  unless  the  exception  expressed  in  43  CFB 
3110. 1-3 (b)  applies,  should  be  rejected. 

The  area  limitation  found  in  43  CFB  3110.1-3  is 
stated  as  an  alternative,  and  the  rule  aay  be  satisfied 
by  complying  with  either  containment  of  the  lands 
requested  within  a square  6 miles  in  length  and  width 
or  within  an  area  six  surveyed  sections  in  length  and 
width. 


43  CFB  3110.1-3  specifically  states  that  an  effer 
shall  be  within  the  designated  area  limitation  and 
where  it  is  clear  that  the  lands  applied  for  cannct  be 
included  within  an  area  conforming  to  the  regulation, 
the  offer  aust  be  rejected  in  its  entirety. 


Fester  Sonucr.  69  IEL A 296  (Dec.  23,  1982) 
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5ole_Pjjriy_in  Iaie£e§t 

■hen  ®b  individual  files  aa  oil  end  gas  lease 
offer  through  a leasing  service  under  an  agreeaent 
■hereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payaents  of  overriding  royalties  retained.  Such 
an  agreenent  creates  for  the  leasing  service  an  ^inter- 
est" in  the  lease  as  that  tern  is  defined  in  43  CFB 
3100.0-5 (to)  {1979) . 


Janes  Koch  et  al..  61  IBL1  235  (Jan.  28, 
Btvib_3f*agfce_e_fe_j|]U,  62  IBLi  278  (Bar. 


1982) 

16,  1982) 

64  IBLi  247 


(Bay  28,  1982) 

Pavia  A.  Beece  et  al..  65  IBLA  12  (June  21,  1982) 


In  oil  and  gas  lease  offer  filed  on  a sinultane- 
ous  filing  drawing  entry  card  aust  be  rejected  if  it 
contains  the  names  of  additional  parties  in  interest 
and,  vithin  15  days  of  the  filing,  the  offeror  fails  to 
subnit  a statenent  signed  by  hinself  and  the  other 
interested  parties  setting  forth  the  nature  of  their 
respective  interests  and  a copy  of  agreenents  between 
then. 

Bichard  B.  Sporclc.  62  IBLA  159  (Bar.  8,  1982) 


A nonconpetitive  oil  and  gas  lease  application 
filed  in  a simultaneous  drawing  Bust  be  rejected  if  it 
contains  the  nanes  of  additional  parties  in  interest, 
and  there  is  a failure  to  subnit  the  inforeation 
required  by  43  CFB  3102.2-7  (b) . 

Biane  B.  Bemdt,  Bichard  B.  Evers.  62  IBLi  288 
(Bar.  16,  1982) 

Bob  Held.  64  IBLi  17  (Bay  4,  1982) 


in  oil  and  gas  lease  offeror's  agreement  with 
a filing  service  which  by  its  terns  give  an  offeror 
an  option,  exercisable  only  after  the  drawing  of  sinul- 
taneously  filed  lease  offers  is  held,  to  eaploy  the 
service  to  sell  offeror's  interest  in  the  lease  in 
return  for  a specified  connission  does  not  create  an 
interest  in  the  lease  offer  at  the  tine  the  offer  is 
filed  which  is  required  to  be  disclosed  under  43  CFB 
3102.7  (1979). 

Geosearch.  Inc,.  64  IBLi  149  (Bay  24,  1982) 


Hhen  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreeaent 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease, 
asBignnent,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a set  schedule,  even  xf  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payaents  of  overriding  royalties  retained.  Such 
an  agreeaent  creates  for  the  leasing  service  an 
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"interest"  is  the  lease  offer  which  «ust  be  disclosed 
under  43  CFB  3102.7  {1979). 

■here  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreeaent  with 
the  service  which  has  been  deterained  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BIB  prior  tc  a simul- 
taneous drawing,  without  conaunicating  such  "waiver"  tc 
the  client  and  without  any  contractual  consideraticn 
running  fro®  the  client  to  the  leasing  service,  the 
"waiver"  is  without  effect  as  a Batter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  lake  a showing  as  to  their  respective 
interests  under  43  CFB  3102.7  {1979). 

Gordon  J.  Lindsay.  Besource  Service  Co..  Inc..  64  1EL1 
279  (June  4,  1982) 


■here,  in  the  course  of  an  appeal  frca  the  rejec- 
tion of  an  cil  and  gas  lease  application  for  ctber 
reasons,  the  pleadings  and  evidence  raise  for  the  first 
tine  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  way  a lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 

Lvnda  Bagiev  Dove.  65  IBLi  340  (July  16,  1982) 


Although,  under  the  Cepartaental  regulations  in 
effect  at  the  time  of  the  sale,  a cospetitive  bidder 
in  an  oil  and  gas  lease  sale,  where  there  are  other 
parties  in  interest,  was  required  to  submit  the  signed 
statesents  required  by  43  CFB  3102.2-7  (1981),  failure 
to  conply  with  the  regulation  does  not  require  rejec- 
tion of  the  bid.  a here as,  in  nonconpetitive  offerings, 
the  critical  element  is  deteraining  the  first  qualified 
offeror,  in  ccapetitive  bidding,  the  aaount  of  the  bid 
replaces  priority  of  filing  as  the  dominant  factor. 

66  iela  i 

(July  23,  1982)  89  I.t.  386 


Bbere  substantial  evidence  of  record  supports 
BLB's  rejection  of  a lease  application  on  the  basis  cf 
its  finding  that  another  party  holds  an  undisclosed 
interest  therein,  the  aere  denial  of  that  fact  by  the 
applicant  is  insufficient  to  overturn  the  decisicc  cn 
appeal. 

Audrey  Jean  Boston.  67  IBLi  117  (Sept.  16,  1982) 


Bhere  the  regulation,  43  CF  K 3102.2-7,  requiring 
the  offeror  for  an  cil  and  gas  lease  to  file  a copy  cf 
an  agreeaent  under  which  a royalty  interest  in  the 
lease  will  be  conveyed  to  a third  party  is  repealed,  it 
is  not  proper  to  reject  the  offer  for  failure  to  ccaply 
with  the  repealed  regulation  unless  there  was  a proper 
conflicting  offer  filed  for  the  saae  land  pricr  tc  the 
date  cf  the  repeal,  which  was  Fet.  26,  1982. 

Bichard  S.  Gaddy.  W.  B.  Kewberrv.  67  IBLi  373  (Oct.  8, 
1982) 
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OIL  AMD  GAS  LBlSjS — Continued 
APPLICATIONS— Continued 

5ole_Party_in  ^ntejest—Continued 

A decision  partly  rejecting  an  oil  and  gas  lease 
offer  because  the  lands  are  included  in  a lease  issued 
to  a prior  applicant  will  be  affiraed  on  appeal  upcn 
a finding  that  appellant's  contention  that  the  prior 
applicant  failed  to  coaply  with  the  requirements  for 
disclosure  of  other  parties  in  interest  is  simply 
unfounded. 

Irvin  Hall.  68  IBLA  276  (Nov.  17,  1982) 


Oil  and  gas  lease  offers  filed  prior  to  Feb.  26, 
1982,  are  properly  rejected  when  statements  as  to  other 
parties  in  interest  required  by  43  CFB  3102.2-7 (b) 

(1981)  are  not  timely  submitted.  Nevertheless,  over- 
the-counter  offers  may  be  reinstated  and  allowed  to 
earn  priority  from  the  time  of  the  filing  of  the 
missing  statements. 

Sumatra  Bneruv  Co..  68  IBLA  313  (Nov.  19,  1982) 


ASSZGNBENTS  OR  TRANSFERS 

An  assignee  of  a Federal  oil  gas  lease  who 
qualifies  as  a bona  fide  purchaser  is  protected  from 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  simultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est. 30  U.S.C.  § 184(h)(2)  (1976);  43  CFH  3102.1-2. 

HBona  fide  purchaser."  A bona  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  must  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.  Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLB  records  pertaining 
to  the  lease  at  the  tine  of  assignment. 

A "remote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  from  a bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter,  even  where 
it  is  chargeable  with  knowledge  that  there  may  have 
been  a legal  discrepancy  when  the  lease  was  initially 
issued. 

James  Koch  et  al..  61  IBLA  235  (Jan.  28,  1982) 

Ervin  Staacke  et  al. . 62  IBLA  278  (Bar.  16,  1982) 


A request  for  approval  of  assignment  of  record 
title  to  an  oil  and  gas  lease  is  properly  denied  in 
the  absence  of  evidence  of  the  qualifications  of  the 
assignee  to  hold  Federal  oil  and  gas  leases  or  lack  of 
sufficient  bond.  However,  the  failure  to  submit  three 
manually  executed  assignment  forms  as  required  by  43  CFB 
3106.2-2,  is  a curable  defect. 

North  Central  Oil  Corn..  62  IBLA  38  (Feb.  24,  1982) 


Hhere  a proposed  assignment  has  been  filed  with 
BLB  but  has  not  yet  been  approved,  the  original  lessee 
of  an  oil  and  gas  lease  is  the  holder  of  record. 

where  a proposed  assignment  of  an  oil  and  gas 
lease  has  not  been  approved  by  BLB  and  the  lease  has 
automatically  terminated  by  operation  of  law  for  fail- 
ure to  pay  rental  timely,  only  the  original  lessee  as 
the  holder  of  record  of  the  lease,  and  not  the  poten- 
tial assignee,  aay  have  the  lease  reinstated  on  the 


OIL  AND  CAS  IBASBS— Continued 

ASSIGNMENTS  OB  TBANSFEBS— Continued 

ground  that  due  diligence  was  exercised  or  that  late 
payment  was  justified. 

Grace  Petroleum  CorP..  62  IBLA  180  (Bar.  8,  1982) 


An  assignee  of  a preexisting  oil  and  gas  lease 
which  is  held  by  BLB  to  have  been  terminated  by  opera- 
tion of  law  has  standing  to  appeal,  even  though  the 
assignment  has  not  yet  been  approved,  although  BLB  nay 
not  be  required  to  give  separate  'notice  of  termination 
to  such  an  assignee. 

Tenneco  Oil  Co..  63  IBLA  339  (Apr.  28,  1982) 


A party  purchasing  an  oil  and  gas  lease  frca  the 
first-drawn  winner  of  a drawing  of  sinultaaeous  offers 
to  lease  is  a bona  fide  purchaser  where  prior  to  and 
during  the  tine  it  agreed  to  purchase  the  lease,  paid 
consideration,  and  requested  approval  of  the  assign- 
ment, BLB's  files  were  silent  as  to  any  irregularities 
in  the  lease  or  offer  and  the  purchaser  had  no  know- 
ledge of  any  defect  in  the  lease  or  offer. 

64  ibla  247 

(Bay  28,  1982) 


Hhere  subsequent  to  the  approval  by  the  Department 
of  an  assignaent  of  interests  in  an  oil  and  gas  lease 
at  the  request  of  the  assignee  it  appears  that  there  is 
such  a dispute  between  the  parties  as  to  the  intent  and 
purpose  of  the  assignaent  instronent  that,  bad  the 
Department  known  of  the  dispute  it  would  not  have  acted 
on  the  purported  assignaent  until  the  dispute  between 
the  parties  had  been  resolved  by  the  courts  or  the  par- 
ties themselves,  the  Department  will  not  rescind  the 
approval  but  will  net  approve  further  assignnents  of 
rights  steaning  fron  the  disputed  assignnent  or  perait 
drilling  by  any  one  claiming  operating  rights  deriving 
from  the  disputed  assignments  for  a period  of  tine 
sufficient  tc  permit  the  parties  a chance  to  settle 
their  dispute  by  agreement  or  litigation. 

Utah  Gas  6 Oil  Corn..  64  IBLA  254  (June  2,  1982) 


"Bona  fide  purchaser."  A bona  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  aust  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depaxt- 
aental  regulations.  Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLB  records  pertaining 
to  the  lease  at  the  time  of  assignaent. 

David  A.  Reece  et  al..  65  IBLA  12  (June  21,  1982) 


Application  fox  approval  by  the  Bureau  of  land 
Banagenent  of  an  assignment  of  record  title  to  an  oil 
and  gas  lease  is  made  by  the  assignee  of  the  lease. 

Any  decision  adverse  to  an  applicant  for  approval  of 
assignaent  aust  be  issued  to  the  applicant  and  is  net 
effective  during  the  period  when  the  applicant  aay  file 
an  appeal  or  while  the  appeal  is  pending. 

A unilateral  request  by  the  assignor  of  an  oil  and 
gas  lease  fox  withdrawal  of  an  unapproved  assignaent  is 
properly  regarded  as  a protest  of  the  assignaent  and  as 
an  indication  of  a dispute  between  the  parties  tc  the 
assignaent.  Longstanding  Departaental  policy  reqoires 
withholding  action  to  either  approve  or  reject  the 
assignaent  until  the  dispute  between  the  parties  is 
resolved  through  agreeaent  or  litigation. 


Petrol  Resources  Corn..  65  IBLA  104  (June  24,  1982) 
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gILJLS£-g^-I<J.4MS— Continued 

ASSIGHBEHTS  OB  THAHSFEBS— Continued 

■here  the  Bureau  of  Land  Banageaent  has  denied 
approval  of  an  assignaent  for  failure  to  file  three 
coapleted  and  aanually  signed  copies  in  the  appropriate 
BLR  office  and  this  Departaent  is  Bade  aware  of  private 
litigation  between  the  assignor  and  assignee  as  to  the 
validity  or  effect  of  the  assignaent,  the  Departaent 
will  suspend  action  on  any  assignaent  or  request  for 
permission  to  drill  until  the  parties  resolve  the  con- 
troversy by  agreement  or  by  litigation. 

The  July  Corn..  66  IBLA  20  (July  23,  1982) 


BOIA  FIDE  POBCHASBB 

An  assignee  of  a Federal  oil  gas  lease  who 
qualifies  as  a bona  fide  purchaser  is  protected  froa 
cancellation  or  forfeiture  of  his  interests  notwith- 
standing the  violation  by  his  assignor,  the  first 
drawee  in  the  siaultaneous  oil  and  gas  lease  drawing, 
of  regulations  concerning  undisclosed  parties  in  inter- 
est. 30  O.S.C.  » 184(h)(2)  (1976);  43  CFB  3102.1-2. 

"Bona  fide  purchaser."  A bona  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  aust  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depari- 
sental  regulations.  Assignees  are  deeaed  to  have 
constructive  knowledge  of  all  BLB  records  pertaining 
to  the  lease  at  the  tiae  of  assignaent. 

A "reaote  purchaser,"  that  is,  one  who  purchases 
an  oil  and  gas  lease  interest  froa  a bona  fide  pur- 
chaser, is  protected  just  as  is  the  latter,  even  where 
it  is  chargeable  with  knowledge  that  there  nay  have 
been  a legal  discrepancy  when  the  lease  was  initially 
issued. 

In  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease.  BLR  aust  sell 
such  canceled  overriding  royalty  interests  as  provided 
in  30  O.S.C.  * 184(h)  (1976)  and  43  CFB  3102.1-2 (b). 

Janes  Koch  et_ai»,  61  IBLA  235  (Jan.  28,  1982) 

Ervin  Staacke  et  al..  62  IBLA  278  (Bar.  16,  1982) 


A bona  fide  purchaser  nust  have  acquired  his 
interest  in  an  oil  and  gas  lease  in  good  faith,  for 
valuable  consideration,  and  without  notice  of  the  vio- 
lation of  Departnental  regulations.  The  test  of  notice 
of  a superior  right  is  whether  the  facts  are  sufficient 
to  pot  an  ordinarily  prudent  nan  on  inquiry  which  if 
followed  with  reasonable  diligence  would  lead  to  dis- 
covery of  defects  in  title  or  equitable  rights  of 
others  affecting  the  lease. 

The  knowledge  of  the  assignee's  agent  and/or 
•nployee  acting  for  the  principal  in  connection  with 
obtaining  the  lease  is  generally  attributable  to  the 
assignee  in  determining  whether  the  assignee  qualifies 
as  a bona  fide  purchaser. 

Fajnent  of  valuable  consideration  prior  to  knowl- 
edge or  notice  of  a superior  right  is  a necessary  ele- 
aent  of  bona  fide  purchaser  status. 

licbard  B.  Eckels.  62  IBLA  1 (Feb.  22,  1962) 


OIL  ABD  GAS  LB ASBS— Continued 
B0KA  FIDE  F0BCHASEH— Continued 

Where  an  oil  and  gas  lessee  has  assigned  an 
interest  to  a party  which  is  assertedly  a fccna  fide 
purchaser,  and  where  the  lessee  subsequently  relin- 
quishes his  lease  interest  as  part  of  a guilty  plea 
agreeaent  in  a Federal  crioinal  proceeding  in  which  he 
is  charged  with  illegally  manipulating  the  ncaccap eti- 
tive  lease  sale  systea,  the  assignee's  interest  is  net 
preserved  by  the  bona  fide  purchaser  previsions,  which 
do  net  protect  any  purchasers  of  lease  interests  frea 
destruction  by  the  relinquishaent  or  coupelled  disposi- 
tion of  the  underlying  lease  by  the  lessee. 

J^-g-t-.Pa-Sfearx-j^-gj-iBgrikgpfiulcs.  62  IBLA  119 
(Bar.  4,  1962) 


Even  assuaing  arguendo  that  apparent  oaissiens  on 
an  oil  and  gas  lease  application  are  not  sufficient  to 
pot  the  purchaser  of  an  interest  in  the  applicaticn  cn 
notice  that  it  was  defective,  a defective  original 
application  is  nevertheless  subject  to  rejection, 
because  the  bona  fide  purchaser  protection  does  net 
apply  t®  any  purchaser  of  interests  in  a lease  effer  cr 
application  and  does  not  liait  the  Departaent 's  author- 
ity to  reject  such  defective  applications  ox  offers. 

Bobert  8.  Byeyf.  63  IBLA  100  (Bar.  31,  1982) 


An  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  cr  third  priority  has  standing  to  protest 
the  issuance  of  a lease  to  first-priority  offerer,  as 
well  as  standing  to  appeal  fron  a rejection  of  such 
protest. 

Geosearch.  Inc..  64  IBLA  149  (Bay  24,  1982) 


A party  purchasing  an  oil  and  gas  lease  fron  the 
first-drawn  winner  cf  a drawing  of  siaultaneous  offers 
to  lease  is  a bona  fide  purchaser  where  prior  to  and 
during  the  tine  it  agreed  to  purchase  the  lease,  paid 
consideration,  and  requested  approval  of  the  aseign- 
nent,  BLB's  files  were  silent  as  to  any  irregularities 
in  the  lease  or  offer  and  the  purchaser  had  no  fcnew- 
ledge  of  any  defect  in  the  lease  or  offer. 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bena  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  effex 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a bona 
fide  purchaser  thereof,  having  had  actual  knowledge  of 
the  defect  in  the  lease.  BLR  should,  on  reaand,  sell 
these  canceled  overriding  royalty  interests  as  provided 
in  30  O.S.C.  « 184(h)  (1976). 

S*  Mli  247 

(Bay  28,  1982) 


An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a bona  fide  purchaser  thereof,  having  had  actnal 
knowledge  of  the  defect  in  the  lease. 

27 9^ Ju ne~4‘!J>if 82 ) " S*3?*  * S.pwig?.. » 
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OIL  AMP  GAS  LEASES — Continued 
BONA  FIDE  PURCHASES — Continued 

"Bona  fide  purchaser."  A bona  fide  purchaser  of 
an  interest  in  a Federal  oil  and  gas  lease  oust  have 
acquired  his  interest  in  good  faith,  for  valuable  con- 
sideration, and  without  notice  of  violation  of  Depart- 
mental regulations.  Assignees  are  deemed  to  have 
constructive  knowledge  of  all  BLH  records  pertaining 
to  the  lease  at  the  time  of  assignment. 

A party  which  purchased  an  oil  and  gas  lease  is  a 
bona  fide  purchaser  of  this  interest  where,  throughout 
the  time  it  agreed  to  purchase  the  lease,  paid  fair 
value,  and  formally  requested  approval  of  the  assign- 
ment, BLH's  records  indicated  that  BLH  had  resolved  a 
question  about  the  validity  of  the  underlying  offer  in 
favor  of  the  offeror  and  had  proceeded  to  issue  the 
lease  to  him,  and  where  there  was  no  formal  protest 
against  the  lease  pending,  provided  that  the  purchaser 
of  the  lease  pending  had  no  actual  knowledge  of  any 
defect  in  the  underlying  offer. 

David  1.  Reece  et  al. . 65  IBLA  12  (June  21,  1982) 


The  protection  afforded  a bona  fide  purchaser  of 
an  oil  and  gas  lease  applies  only  where  consideration 
has  been  paid.  An  unperformed  obligation  to  pay  the 
assignor  is  not  generally  sufficient  value.  Receipt  by 
the  purchaser  of  notice  that  a lease  is  subject  to 
cancellation  prior  to  payment  of  the  obligation  to  the 
assignor  which  the  purchaser  has  assumed  will  bar  bona 
fide  purchaser  status  even  If  the  assignee  thereafter 
pays  the  obligation. 

Richard  W.  Eckels  (On  Reconsideration) . 65  IELA  76 
(June  23,  1982) 


Where  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land  that  was  the  subject  of  a then  current 
lease  in  good  standing,  the  later  lease  is  properly 
canceled  to  the  extent  that  it  conflicts  with  the 
earlier  lease  notwithstanding  the  fact  that  the  later 
lease  has  been  assigned  to  parties  claiming  bona  fide 
purchaser  status.  An  assignee  can  stand  in  no  better 
position  than  the  assignor. 

Fortune  Oil  Co..  69  IBLA  13  (Nov.  29,  1982) 


CANCELLATION 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease.  BLR  must  sell 
such  canceled  overriding  royalty  interests  as  provided 
in  30  D.S.C.  « 189(h)  (1976)  and  93  CFR  3102.1-2  (b). 

James  Koch  et  al..  61  IBLA  235  (Jan.  28,  1982) 

Brvin  staacke  et  al..  62  IBLA  278  (Bar.  16,  1982) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLH  where  the  lands  described  in  such  lease 
had  been  included  in  a prior  lease,  since  terminated, 
and  BLH  failed  to  post  such  lands  to  its  list  of  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 


CIL  AND  GAS  LEASES — Continued 
CARCELLATIC  8 — Continued 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee's  original  lease  cffer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  not  a Iona 
fide  purchaser  thereof,  having  had  actual  knowledge  of 
the  defect  in  the  lease.  BLR  should,  on  reaand,  sell 
these  canceled  overriding  royalty  interests  as  provided 
in  30  D.S.C.  » 189(h)  (1976). 

l3AS-lijcgngij_l j,peiiEe_So^.e t.jlA , 69  IBLA  297 
(Hay  28,  1982) 


An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bona  fide 
purchaser  is  voidable  and  subject  to  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease. 

69  IELA 

279  (June  9,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1961, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  D.S.C.  « 226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.  A non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

Larrv  E.  Clark.  66  IELA  23  (July  23,  1982) 


Rhere  minerals  not  owned  by  the  United  States  have 
been  leased  for  oil  and  gas  purposes  under  the  terms  of 
the  Hineral  Leasing  Act  for  Acquired  Lands,  the  lease 
must  be  canceled  because  only  acquired  minerals  owned 
by  the  United  States  are  subject  to  leasing  under  the 
Act. 

R.  L.  Bglholland.  67  IBLA  19  (Sept.  3,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment',  notwithstanding  the  fafct  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Jggtbein  Petroleum  Co..  67  ibla  38  (Sept.  8.  1982) 


Paul  S.  Coupey.  69  IBLA  196  (Hay  29,  1982) 
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■here  a noncoapetiti ve  regular  offer  for  an  oil 
and  gas  lease  contains  ninor  defects,  the  resultant 
lease  shall  not  be  canceled  upon  the  request  of  a sub- 
sequent offeror  who  filed  after  the  lease  had  been 
issued  to  the  first-qualified  applicant. 

Irvin  gall.  67  IBLA  301  {Sept.  30,  1982) 


The  Secretary  of  the  Interior  has  the  authority  to 
cancel  any  oil  and  gas  lease  issued  contrary  to  law 
because  of  the  inadvertance  of  his  subordinates. 

■here  an  oil  and  gas  lease  has  inadvertently  been 
issued  for  land  that  was  the  subject  of  a then  current 
lease  in  good  standing,  the  later  lease  is  properly 
canceled  to  the  extent  that  it  conflicts  with  the 
earlier  lease  notwithstanding  the  fact  that  the  later 
lease  has  been  assigned  to  parties  claiming  bona  fide 
purchaser  status,  in  assignee  can  stand  in  no  better 
position  than  the  assignor. 

Fortune  Oil  Co..  69  XBLA  13  (Bov.  24,  1982) 


A noncoapetiti ve  oil  and  gas  lease  for  Federal 
lands  say  be  issued  only  to  the  first-qualified  appli- 
cant, and  cancellation  is  aandatory  where  an  oil  and 
gas  lease  is  issued  to  a party  other  than  the  first- 
qualified  applicant  in  violation  of  a statute  or 
regulation  of  the  Department. 

Paul  8.  Teacle.  69  XBLA  54  (Hov.  29,  1982) 


COBHOBITIZATIOB  AGBBEHEHTS 

Onder  regulations  adopted  pursuant  to  sec.  5 {a)  of 
the  Outer  Continental  Shelf  Lands  Act,  both  before  and 
after  its  aaendaent  in  1978,  the  Geological  Survey  can 
direct  two  lessees  on  a single  coapetitive  offshore 
gas  reservoir  to  enter  into  a unit  agreenent  if  doing 
so  is  "in  the  interest  of  conservation."  Survey's 
decision  to  require  unitization  will  be  affiraed  where, 
but  for  unitization,  one  of  the  lessees  would  have  been 
entitled  to  drill  an  additional  well  or  wells  in  order 
to  protect  its  correlative  rights,  in  view  of  the  waste 
of  expensive,  critical  offshore  drilling  resources  and 
the  potential  for  adverse  environaental  ccnsequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  of  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultiaate  recovery. 

■here  actual  production  figures  froa  a jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitleaent  to  gas-in-place,  as  deter- 
ained  by  Geological  Survey,  by  a factor  of  alaost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  night 
have  unfairly  increased  its  production,  the  natter  will 
be  referred  for  a hearing  to  allow  that  party  to  show 
that  Survey's  entitleaent  deternination  is  incorrect. 

Sgn_QH  Co,_et  aU  (Appellants), _SheIl  Ojl.Co, 

(Appellee) . 67  IBLA  80  (Sept.  10,  1982) 


■here  no  approval  of  a coaaunitization  agreeaent 
has  been  given  by  the  Departaent,  production  of  oil  or 
gas  froa  another  lease  within  a state  spacing  unit  can- 
not be  attributed  to  a Federal  lease  on  which  there  is 
no  well  capable  of  producing  oil  or  gas  prior  to  the 
expiration  of  the  prinary  tern  of  the  lease,  and  such 
lease  expires  by  operation  of  law  at  the  end  of  its 
priaary  tera. 

Kennedy  6 Hitchell.  Inc..  68  IBLA  80  (Oct.  21,  1982) 


OIL  AMD  GAS  LEASES— Continued 

COBBOBITIZATIOB  AGBIEHI8TS — Continued 


Production  of  cil  ox  gas  pursuant  to  an  approved 
coaaunitization  agreeaent  is  regarded  as  production  for 
each  lease  coaaitted  to  the  agreeaent.  A lease  dees 
not  qualify  for  extension  by  reason  of  production  at 
the  end  of  its  priaary  tera  where  a coaaunitization 
agreeaent  associating  the  leased  lands  with  a producing 
well  on  other  lands  is  not  filed  with  Geological  Survey 
until  after  expiration  of  the  lease. 


68  IBLA  191  (Bov.  9,  1982) 


COBPEBSATCEl  BOX  ALTS 

Beither  the  standard  lease  terns  nor  the  applica- 
ble regulation,  30  CFB  221.21(c),  require  the  payient 
of  coapensatcry  royalty  for  drainage  fren  Govcrnnent 
lands,  where  it  can  be  established  that  a prudent 
operator  would  not  drill  an  offsetting  well. 

■here  a lessee,  after  due  notice,  fails  to  sUbait 
evidence  that  a requested  offset  well  was  onoeeded,  and 
also  fails  to  tiaely  coaplete  the  well,  coapensatcry 
royalty  is  properly  assessed,  regardless  whether  the 
well  which  is  eventually  drilled  is  "a  paying  well." 

Before  a lessee  nay  plead  inpossibility  cf  perfer- 
aance  as  a bar  to  fulfillment  of  a contractual  require- 
aent,  the  lessee  aust  show  that  no  alternate  aethed  of 
coapliance  is  possible,  where  possible  alternatives 
exist,  a lessee  is  not  excused  iron  a contractual  obli- 
gation aerely  because  one  alternative  is  not  feasible. 

Coapensatory  royalties  for  failure  to  complete  a 
protective  well  are  properly  assessed  after  a reason- 
able tine  froa  notice  of  drainage  by  the  lesser  until 
an  offset  well  has  been  coapleted. 

Kola  Grace  ftasvnsbi . 63  IBLA  240  (Apr.  19,  1982) 

89  I.C.  208 


COEEBTITIVE  LEASES 

A bank  personal  noney  order  is  an  acceptable  fezs 
of  paynent  in  satisfaction  of  the  filing  fee  to  accci- 
pany  siaultaneous  oil  and  gas  lease  offers  according 
to  43  CFB  3112.2-2. 

Baria  c.  Cawley.  Jofrp  J.  Cayley.  61  ibla  205  (Jan.  26, 
1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  anended  the  Bineral  teasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  « 226(b)  (1976),  tc 

require  coapetitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  ncnccapet- 
itive,  nust  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  ninerals  until  the  lease 
is  issued  tc  hia.  The  Secretary  of  the  Interior  is  net 
required  to,  but  "nay"  issue  a lease  for  any  given 
tract.  Therefore,  BLH  can  properly  reject  a first- 
drawn  sinultanecus  application  where  before  issuance  cf 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a special  tar  sand  area,  and  thereby  leasable  only 
through  coapetitive  bidding,  pursuant  tc  the  Bineral 
Leasing  Act  of  1920,  jps  anended  ty  the  Coabined  Hydro- 
carbon Leasing  Act  of  1981. 

Daniel  A.  Enqelhardt (On  Beconspderation) . 62  IEL A 93 

(Feb.  26,  1982)  89  I.C.  82 
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The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  aaended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  « 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  aust  be 
re jected. 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  hia.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "Day,”  issue  a lease  for  any  given 
tract.  Therefore,  BLH  can  properly  reject  a noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  cnly  through 
coapetitive  bidding  pursuant  to  the  Mineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981. 

James  a.  Chudnow.  63  IBLA  369  (Apr.  30,  1982) 


Oil  and  gas  leases  may  be  acquired  and  held 
only  by  citizens  of  the  United  States,  associations  of 
citizens  (including  partnerships) , corporations,  and 
municipalities.  The  Mineral  Leasing  Act  does  not  pro- 
hibit the  creation  of  joint  tenancies  when  oil  and  gas 
leases  are  issued.  Where  the  two  offerors  are  desig- 
nated on  a competitive  oil  and  gas  lease  bid  as  "Turner 
C.  Smith,  Jr.  and  Signe  D.  Smith,  husband  and  wife,  as 
Joint  Tenants,  DBA  Turner  Smith  6 Associates"  and  the 
bid  is  signed  by  each  person  individually,  the  bid  is 
acceptable  in  that  fora  since  it  is  possible  to  deter- 
mine the  full  names  of  the  offerors. 

Although,  under  the  Departmental  regulations  in 
effect  at  the  time  of  the  sale,  a competitive  bidder 
in  an  oil  and  gas  lease  sale,  where  there  are  other 
parties  in  interest,  was  required  to  submit  the  signed 
statements  required  by  43  CFB  3102.2-7  (1981),  failure 
to  comply  with  the  regulation  does  not  require  rejec- 
tion of  the  bid.  Whereas,  in  noncompetitive  offerings, 
the  critical  element  is  determining  the  first  qualified 
offeror,  in  competitive  bidding,  the  amount  of  the  bid 
replaces  priority  of  filing  as  the  dominant  factor. 

Turner  C.  Smith,  Jr.,  Signe  D.  Smith,  66  IBLA  1 
(July  23,  1982)  - - 8g  i.u.  386 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  aaended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  O.S.C.  » 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.  I non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.  Federal 
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officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 


66  IBLA  23  (July  23. 


1982) 


Where  the  high  bidder  for  a competitive  oil  and 
gas  lease  presents  evidence  on  appeal  that  its  bid  is 
not  spurious  or  unreasonable  and  Geological  Survey 
fails  to  provide  a reasoned  eiplanation  in  support  of 
BLB's  decision  to  reject  the  bid  as  inadequate,  tbe 
decision  will  set  aside  and  tbe  case  reaanded  for  com- 
pilation of  a tore  coaplete  record  and  read  judication 
of  the  bid. 


66  1GLA  84  (July  29,  1982) 


Where  a unit  agreeaent  approved  by  tbe  Department 
provides  that  where  a leased  tract  coaaitted  to  tbe 
unit  agreeaent  is  relinquished,  unless  the  tract  is 
included  in  a new  lease  within  6 souths  thereafter,  the 
fee  owner  of  the  tract  is  deeaed  to  have  waived  the 
right  to  lease  such  lands  within  a participating  area 
in  the  unit  and  to  have  agreed,  in  consideraticn  cf 
compensation  provided  by  tbe  unit  agreeaent,  tbat 
operations  under  the  unit  agreeaent  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishacnt. 
The  United  States  is  considered  to  be  the  "fee  cwner" 
of  unleased  public  domain  in  the  context  of  the  unit 
agreement. 

Belco  Development  CorF..  66  IBLA  134  (Aug.  10,  19e2) 


where  the  notice  of  a competitive  sale  of  oil  and 
gas  leases  clearly  provided  that  the  leases  would  be 
subject  to  a "Ho  Surface  Occupancy"  stipulation,  by 
making  a bid  for  the  indicated  parcel,  tbe  bidder  was 
bound  to  accept  the  stipulation. 

Where,  through  inadvertence,  there  was  failure  tc 
include  the  "Ho  Surface  Occupancy"  stipulation  recited 
in  the  sale  notice  with  the  executed  lease,  BLH  is  not 
estopped  to  require  compliance  with  tbe  omitted  stipu- 
lation when  the  omission  is  discovered  after  issuance 
of  the  lease. 

Anadarko  Production  Co..  66  1ELA  174  (Aug.  12,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  tbe  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Where  tbe  high  bid  in  a competitive  oil  and  gas 
lease  sale  is  rejected  as  inadequate  and  on  appeal  the 
bidder  raises  considerable  doubt  whether  tbe  bid  is,  in 
fact,  inadequate,  the  decision  rejecting  tbe  bid  aay  be 
set  aside  and  the  case  reaanded  to  BLH  for  reconsidera- 
tion of  the  bid. 

Vierscn  6 Cochran.  67  IBLA  1 (Sept.  1,  1982) 


The  Coabined  Hydrocarbon  Leasing  Act  of  1981, 

£.1.  97-78,  95  Stat.  1070,  aaended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  » 226(b)  (1976),  to 

require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a non competitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  aust  be  rejected  after  enactment  cf  the 
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amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis,  where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetiti vely  is 
vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  to  implement  the  directive  thereafter. 

Justheim  Petroleum  Co..  67  IBLA  38  (Sept.  8,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geologic  evalu- 
ation of  tracts  of  land  offered  at  a sale  of  competi- 
tive oil  and  gas  leases  and  the  Secretary  is  entitled 
to  rely  on  its  reasoned  analysis. 

L.  B.  Blake.  67  IBLA  103  (Sept.  15,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a conpetitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Stanley  B.  Davis.  67  IBLA  348  (Oct.  5,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a ccapetitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate. 

Minerals  Management  Service  is  the  Secretary's 
technical  expert  in  matters  concerning  geological 
evaluation  of  tracts  of  land  offered  at  a sale  of 
conpetitive  oil  and  gas  leases  and  the  Secretary  is 
entitled  to  rely  on  its  reasoned  analysis. 

The  bids  received  at  a sale  of  competitive  oil  and 
gas  leases  on  any  parcel  do  not  necessarily  represent 
an  accurate  test  of  fair  market  value,  as  bidders  may 
consider  other  factors  in  making  their  bids. 

Bar?  H.  Gonzales.  67  IBLA  351  (Oct.  5,  1982) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  competitive  oil  and  gas  lease  high  bids  are 
not  clearly  spurious  or  unreasonable  on  their  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bids  are  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 


compilaticc  cf  a more  complete  record  and  readjudica- 
iion  of  the  bids.  A justification  memorandum  that  dees 
not  reveal  the  estimated  ninimum  values  for  the  parcels 
and  the  factual  data  on  which  the  estimates  were  based 
is  not  sufficient  to  support  rejection  of  the  high  bids 
for  the  parcels. 

P,  Bobert  Paqlee.  68  IBLA  231  (Bov.  16,  1982) 


The  Secretary  cf  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a ccapetitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  amount  cf 
the  bid  was  inadequate.  The  explanation  provided  must 
inform  the  bidder  of  the  factual  basis  of  the  decision 
and  must  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Where  a conpetitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a more  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  dees 
not  reveal  the  estimated  minimum  value  for  the  parcel 
and  the  factual  data  on  which  the  estimate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  bid  for 
the  parcel. 


69  IBLA  259  (Dec. 


21,  1982) 


COISEIT  CF  AG8HCI 

The  Mineral  Leasing  Act  for  Acquired  Lands  cf 
1947,  &§  amended.  30  U.S.C.  tt  351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  a 
lease  offer  be  obtained  prior  to  the  issuance  of  a 
lease  for  such  land.  Absent  consent,  the  Department  of 
the  Interior  is  without  authority  to  issue  a lease. 

Bachalk  Production,  Ire.,  64  IBLA  4 (Bay  3,  1982) 


The  Bineral  Leasing  let  for  Acquired  Lands  of 
1947,  jpg  amended.  30  O.S.C.  h 351-359  (1976), 
requires  that  the  consent  of  the  administrative  agency 
having  jurisdiction  over  acquired  land  described  in  an 
oil  and  gas  lease  offer  be  obtained  prior  to  the  issu- 
ance of  a lease  for  such  land.  Absent  such  consent, 
the  Department  of  the  Interior  is  without  authority  to 
issue  a lease. 


(Aug.  24,  1982) 


66  IEL A 307 


Onder  sec.  3 of  the  Mineral  Leasing  Act  for 
Acquired  Lands,  ££  qmended.  30  O.S.C.  ft  352  (1976), 
the  Secretary  of  the  Interior  is  without  authority  to 
waive  compliance  with  a condition  imposed  by  the 
agency  hawing  jurisdiction  ower  the  acquired  lands  as 
a prerequisite  to  giving  its  consent  to  issuance  cf  a 
noncoapetitive  oil  and  gas  lease.  Moreover,  the  Depart- 
aent  has  no  authority  to  require  that  the  agency  provide 
a rational  justification  for  imposition  of  the  condition. 

Amoco  Production  Co..  69  IBLA  279  (Dec.  21,  1982) 
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OIL  IMP  GAS  LEASES— Continued 
DESCRIPTION  OF  LEND 

The  description  of  an  entire  section  of  surveyed 
public  land  Modified  by  the  words  "[a]ll  available 
(incl.  Lots  14  through  33)"  is  an  offer  to  lease  all  of 
that  section,  subject  to  availability  for  leasing. 

Jaaes  H,  Chudnow.  Laurent  A.  Giesbert.  62  IBIA  19 
(Pfsb.  24,  1982) 


An  over-the-counter  noncoapetitive  oil  and  gas 
lease  offer  for  acquired  lands  is  properly  rejected 
where  no  such  lands  exist  as  described.  The  filing 
upon  appeal  of  an  unsigned,  undated  public  donain  offer 
fora  bearing  a corrected  land  description  constitutes 
neither  an  offer  nor  an  aaendnent,  and  thus  it  cannot 
be  accepted  by  BLH  for  either  purpose. 

Favette  I.  Bristol.  62  IBLA  317  {Bar.  22,  1982) 


Share  an  oil  and  gas  lease  offer  includes  land 
described  as  all  of  a particular  section  excluding  fee 
land  (Sec.  : ML L (Excl.  fee)),  the  parcel  descrip- 

tion does  not  neet  the  requirements  of  93  CM 

3101.1-4  (a).  The  offer  is  defective  as  tc  that  parcel 
and  subject  to  rejection  to  that  extent. 

Bilan  S.  Papqlak.  63  IBLA  16  (Bar.  26,  1982) 


An  oil  and  gas  lease  offer  which  on  its  face 
describes  the  land  as  being  in  R.  34  0.,  but  on  a 
supplemental  attachment  describes  land  in  R.  24  e., 
is  unacceptably  ambiguous.  BLH  personnel  are  without 
authority  to  alter,  modify,  or  correct  errors  in  land 
descriptions  or  to  so  construe  ambiguities  in  lease 
offers  as  to  qualify  an  unacceptable  offer. 

Bob  G.  Howell.  63  IBLA  156  (Apr.  6,  1982) 


ahere  43  CFB  3101.2-3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  as  shown  on  a 
map  accompanying  the  offer,  an  acquired  lands  oil  and 
gas  leas®  offer  with  such  tract  description  and  accom- 
panied by  such  map  is  acceptable. 


"Smallest  legal  subdivision."  In  general,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer  to  the 
extent  that  it  includes  a parcel  of  land  smaller  than 
the  smallest  legal  subdivision,  f «e«.  a quarter-quarter 
section,  except  where  the  offer  is  for  a lot  in  a frac- 
tional section.  However,  aa  offer  which  describes 
land  in  parcels  smaller  than  a quarter-quarter  section 
may  be  accepted  if  if  includes  all  of  the  land  avail- 
able for  leasing  within  a quarter-quarter  section. 

miott  A.  Biggs.  65  IBLA  22  (June  21,  1982) 


■here  the  lessees  of  a competitive  oil  and  gas 
lease  suggest  that  a revised  description  of  the  leased 
land,  based  on  an  approved  resurvey  of  the  township, 
shifts  their  leasehold  2,292.18  feet  farther  west  of 
the  southeast  section  corner  than  under  the  original 
survey,  but  the  new  status  plat  reflects  instead  that 
the  southeast  section  corner  has  simply  been  relocated 
2,292.18  feet  farther  to  the  east,  the  Bureau  of  Land 
Management's  revised  description  will  be  affirmed 


OIL  AND  GAS  LEASES — Continued 

DESCRIPTION  CF  lANE — Continued 

because  no  change  has  been  made  in  the  land  actually 
covered  by  the  lease. 

Bax  A.  Nrev  et  al..  65  IELA  192  (Jute  29,  1982) 


Nhere  an  oil  and  gas  lease  offer  includes  all  cf 
certain  sections  excluding  certain  patented  parcels 
which  are  unavailable  for  leasing,  the  parcel  descrip- 
tion by  patent  number  are  sufficiently  precise  and 
unambiguous  to  meet  the  requirements  of  43  CFB 

3101.1-4  (a) . 

Leon  Jeffcoat  et  al..  66  IBL1  80  (July  29,  1982) 


Where  BLH  issues  an  oil  and  gas  lease  pursuant  tc 
an  oil  and  gas  lease  offer  which  includes  a land 
description  which  meets  the  reqmirements  of  43  CFB 

3101.1-4  (a),  the  offer  is  not  defective  and  BLH  may 
properly  reject  a subsequent  offer  for  the  leased  lands. 

Irwin  Ball.  66  IBLA  130  (Aug.  10,  1982) 


An  oil  and  gas  lease  offer  for  surveyed  land  cr 
land  within  a protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  thcugh  irregular  parcels  of  land  within  that  sub- 
division nay  not  be  available  for  leasing.  The  addi- 
tion of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a description  does  not  make  the 
description  improper.  However,  where  the  excepted 
land  is  not  specifically  identified  in  the  offer,  the 
offeror  is  required  to  submit  the  first  ycarcs  rental 
for  all  of  the  acreage  in  each  subdivision  described  in 
the  offer  without  subtracting  amounts  allocable  tc  the 
patented  acreage,  and  rejection  of  the  offer  is 
required  where  the  offeror  fails  to  submit  sufficient 
rental  within  the  limits  of  curable  deficiency. 


(Sept. 

. 10,  1982) 

O 8 

XDlwA 

8 0 

Janes 

.0,  Chudnow, 

John 

Lt 

Hessinger, 

68 

IBLA 

228 

(Nov. 

15,  1982) 

Hessinaer. 

69 

IBLA 

157 

(Dec.  13,  1982) 


Under  Departmental  regulation  43  CFB  3101.1-4  (d), 
an  oil  and  gas  lease  offer  for  land  within  a protracted 
survey  must  include  only  entire  sections  of  land  except 
where  only  a portion  of  a protracted  section  is  avail- 
able for  lease,  in  which  event  the  offeror  must 
describe  all  of  the  land  available  within  that  secticc. 
An  oil  and  gas  lease  offer  may  not  be  construed  as  an 
offer  for  all  available  lands  within  a protracted  sec- 
tion where  the  offer  describes  the  section  as  expressly 
excluding  land  within  a specifically  numbered  mineral 
survey  which  remains  available  for  leasing,  and  such  an 
offer  must  be  rejected. 

Departmental  regulation  43  CFB  3101.1-4  (d)  does 
not  permit  the  splitting  of  protracted  sections  between 
two  offers,  even  if  they  are  filed  at  the  sane  time. 

Brubetz  Oil  Co..  67  IBLA  109  (Sept.  15,  1982) 
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OIL  MP  g*S  LBASBS--  Continued 
DSSCBIPTIOB  OF  LABD-- Continued 

It  is  proper  to  reject  aa  oil  sad  gas  lease  sub- 
mitted for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  system  of  public 
land  surreys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successive 
angle  points  of  the  boundary  of  the  tract.  Where  there 
is  as  exclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Chevron,  q.s. i.,  Inc,,  si  ibli  266  «sePt.  27,  1982} 


Am  oil  and  gas  lease  offer  for  irregular  parcels 
of  acquired  land  within  a surveyed  township  asst  be 
described  by  notes  and  bounds  under  43  CFB  3101.2-3  (a). 
Bhere  offerors  list  lands  in  an  offer  by  legal  sab- 
division  but  indicate  that  they  only  desire  ”BSFB  and 
PHSM  acquired  lands  within  those  subdivisions  including 
both  regular  and  irregular  parcels,  the  Bureau  of  Land 
Banageaent  nay  evaluate  the  offer  on  the  basis  of  the 
total  land  properly  described  by  legal  subdivision. 
However,  the  offeror  is  required  to  submit  the  first 
year's  rental  for  all  of  the  acreage  in  each  subdivi- 
sion described  in  the  offer  without  subtracting  aaounts 
allocable  to  undesired  acreage,  and  rejection  of  the 
offer  is  required  where  the  offeror  fails  to  subnit 
sufficient  rental  within  the  limits  of  curable 
deficiency. 

{Bov.  8,  1982) 


nt  i nued 

DISC0«EBy— Continued 

field  will  act  be  disturbed  in  the  absence  of  a clear 
and  definite  showing  that  the  determination  was  imprcp- 

erlf  Bade. 

Bobert  G.  Ivan.  61  IBLA  153  (Jaa.  19,  1982) 


A determination  by  geological  Survey  that  lands 
are  within  a know®  geologic  structure  (KGS)  of  a pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a clear  and  definite ■ shewing 
of  error,  that  a permeability  piachout  occurs  in  the 
lands  designated  as  S6S  and  the  pinchout  is  sc  situated 
as  to  overcone  the  presumption  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

ibla  352 

{duly  16,  1982) 


SXSCB8TIC1  TO  LEASE 

The  Bureau  of  Land  Management  nay  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of 
a bo  surface  occupancy  stipulation.  Bhere  the  record 
does  not  show  that  the  Bureau  has  adequately  consid- 
ered the  factors  involved  and  that  the  stipulation  is 
a reasonable  aeans  to  accomplish  proper  departaental 
purposes,  a decision  requiring  stipulations  will  be 
set  aside  and  remanded  for  reconsideration. 

Janes  B.  Chudnow.  62  IBLA  16  (Feb.  23,  1982) 


The  failure  to  designate  a meridian  is  not  a fatal 
defect  in  the  land  description  in  an  over-the-counter 
noncompetitive  oil  and  gas  lease  offer  where  the  state 
in  which  the  land  is  located  is  governed  by  only  one 
meridian. 

Irvin  Sail.  68  IBLI  308  (Bov.  19,  1982) 


Bader  sec.  17  ’of  the  flineral  Leasing  Act  of  1920, 
as  amended.  the  Secretary  of  the  Interior  has  discre- 
tion to  refuse  to  issue  an  oil  and  gas  lease  in  the 
interest  of  conservation,  wildlife  protection,  and 
other  considerations  in  the  public  interest. 


62  IBLA  206 


(Bar.  10,  1902) 


Oil  and  gas  lease  offers  for  surveyed  lands  must 
describe  the  lands  by  legal  subdivision,  section,  town- 
ship, and  range.  Indication  of  the  county  where  the 
described  land  lies  is  an  added  convenience  found  on 
the  offer  form,  and  erroneous  indication  of  the  county 
does  not  render  a land  description  fatally  defective. 

Irvin  Wall.  68  IBLA  311  (Bov.  19,  1902) 


Bhere  43  CFB  3101.2-3  (b)  (3)  allows  the  use  of  the 
acquisition  number  assigned  by  the  acquiring  agency  to 
identify  the  tract  sought  to  be  leased,  an  acquired 
lands  oil  and  gas  lease  offer  using  such  a description 
must  be  accompanied  by  a sap  clearly  marked  showing  the 
location  of  the  requested  lands  or  the  offer  will  be 
rejected. 

tester  Sonuer.  69  IBLA  177  (Dec.  15,  1982) 


DISCOVEBY 

A determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture. The  boundaries  of  a known  geologic  structure  of 
a producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

A determination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 


The  Secretary  of  the  Interior  say,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  fer  oil  and 
gas  deposits  upon  a proper  determination  that  the  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  under  the  mineral 
leasing  let.  BIB  properly  rejects  an  oil  and  gas  lease 
offer  as  to  (1)  lands  within  an  Indian  reservation, 

(2)  lands  where  the  oil  and  gas  rights  are  not  in 
Federal  ownership,  and  (3)  lands  subject  to  a pending 
transfer  to  the  State  of  Arizona. 

Joe  Ivon,  Jr..  63  I EL  A 53  (Bar.  30,  1982) 


Bhere  separate  lease  stipulations  are  proposed  by 
different  agencies  having  management  responsibilities 
for  the  same  land,  and  their  combined  effect  is  to  pre- 
clude the  lessee  from  operating  on  any  portion  cf  the 
lease,  the  case  will  be  remanded  for  possible  modifica- 
tion or  substitution  to  accommodate  leasing  operations 
where  it  appears  that  neither  agency  intended  that  the 
lessee  be  barred  from  surface  occupancy  of  the  entire 
leasehold. 

Barta  F.  Stroock.  63  IELA  119  (Apr.  2,  1982) 
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OIL  AMD  GAS  LBASBS — Continued 

DISCRETION  TO  LEASE — Continued 

A decision  of  BLH  refusing  to  issue  an  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  affirmed  where  it  sets  forth  the  reasons  there- 
for and  the  facts  of  record  support  the  conclusion  that 
refusal  to  lease  is  in  the  public  interest. 

Jaaes  a.  Chudnow.  63  IBLA  309  (Apr.  27,  1982) 


The  Secretary  of  the  Interior  say,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  upon  a determination,  supported  by  facts  of 
record,  that  leasing  is  not  in  the  public  interest 
because  leasing  is  incompatible  with  other  uses  of  the 
land  which  are  worthy  of  preservation.  Bhere  BLH  has 
consolidated  its  holdings  in  order  to  manage  the  lands 
for  recreational,  scenic,  and  wildlife  values,  which 
BLH  deteraines  oil  and  gas  leasing  would  damage,  rejec- 
tion of  the  lease  offer  will  be  affiraed. 

Connie  Mull.  63  IBLA  317  (Apr.  27,  1982) 

Great  Bhite,  Inc..  65  IBLA  207  (June  30,  1982) 


The  regulation,  43  CFB  3101. 3-3  (a)  (1) , which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a particular  area. 

If  lands  sought  to  be  leased  for  oil  and  gas  are 
not  in  a wildlife  refuge  withdrawn  pursuant  to  43  CFB 
3101.3-3,  the  Secretary  nay  exercise  his  discretion 
about  leasing  such  lands,  and  the  recommendation  by  the 
Fish  and  Bildlife  Service  that  the  lands  not  be  leased 
is  not  conclusive,  and  where  the  case  does  not  dispose 
of  the  questions  of  withdrawal  or  of  leasing  under  the 
Secretary's  discretion,  the  decision  is  vacated  and 
remanded  for  further  findings. 

Bernard  A.  Holman.  64  IBLA  13  (Hay  4,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  the 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  from  leas- 
ing under  the  mineral  leasing  laws.  The  refusal  to 
lease  should  be  supported  by  facts  to  demonstrate  that 
the  leasing  would  not  be  in  the  public  interest.  Here 
conclusory  findings,  not  supported  by  facts,  do  not 
warrant  rejection. 

Harv  A.  Pettigrew.  64  IBLA  336  (June  10,  1982) 


The  Secretary  of  the  Interior  may,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  from  leasing 
under  the  operation  of  the  mineral  leasing  laws. 
However,  where  the  record  is  unclear  whether  the  justi- 
fication for  refusing  to  lease  specifically  refers  to 
certain  lands  in  the  offer,  the  case  nay  be  remanded  to 
BLH  for  determination  of  whether  a lease  may  issue  for 
those  lands. 

ftachalh  Production.  Inc..  65  IBLA  271  (July  12,  1982) 


OH  AHD  GAS  LBASBS—  Continued 
DISCBBTICB  TO  LBASB— Continued 

The  Secretary  of  the  Interior  say,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  upon  a determination,  supported  by  facts  cf 
record,  that  leasing  is  not  in  the  public  interest 
because  leasing  is  incompatible  with  other  uses  cf  the 
land  uhich  are  worthy  of  preservation.  Bhere  8LB  has 
accoaplished  aa  oil  and  gas  environaental  analysis 
which  supports  the  rational  conclusion  that  leasing 
would  be  detrimental  to  its  efforts  to  aanage  the  lands 
for  recreaticnal,  scenic,  and  wildlife  values,  rejec- 
tion of  the  lease  offer  sill  be  affiraed. 

Great  Bfrite.  Inc..  65  IBLA  310  (July  13,  1982) 


An  applicant  for  a nonconpetitive  Federal  eil  and 
gas  lease  has  no  rights  in  the  land  or  its  ninerals 
until  the  lease  is  lawfully  issued  to  bis.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  froa  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncoapetitive  basis.  Bhere 
the  Assistant  Secretary  directs  tba€  leases  be  issued 
in  response  to  certain  pending  noncoapetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  coapetitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is  viti- 
ated, and  the  Bureau  of  Land  Hanageaent  is  legally  dis- 
abled to  iapleseat  the  directive  thereafter.  Federal 
officers  and  eaployees  cannot  bind  the  Governaent  to 
create  any  eights  not  authorized  by  law. 

Larrv  E.  Clara.  66  IBL1  23  (July  23,  1982) 


(there  the  high  bidder  for  a coapetitive  oil  and 
gas  lease  presents  evidence  on  appeal  that  its  bid  is 
not  spurious  or  unreasonable  and  Geological  Survey 
fails  to  provide  a reasoned  explanation  in  support  cf 
BLH °s  decision  to  reject  the  bid  as  inadequate,  the 
decision  will  set  aside  and  the  case  xeaanded  for  com- 
pilation of  a aore  complete  record  and  read  judication 
of  the  bid. 

Harris-Headrich.  66  IBLA  84  (July  29,  1982) 


The  Secretary  of  the  Interior  say,  in  bis  discre- 
tion, reject  any  offer  to  lease  public  lands  for  cil 
and  gas  upon  a determination,  supported  by  facts  cf 
record,  that  the  leasing  would  not  be  in  the  public 
interest  because  it  is  incoapatible  with  uses  of  the 
lands  which  are  worthy  of  preservation. 

Thomas  Connelly. et  plT.  66  IBLA  265  (Aug.  17,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a competitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  aaount  of 
the  bid  was  inadequate. 

Vierscn  6 Ccchran.  67  IBLA  1 (Sept.  1,  1982) 
i.  B.  Blake , 67  IBLA  103  (Sept.  15,  1982) 

Stanley  B.  Eavis.  67  IBLA  348  (Oct.  5,  1982) 

Barv  B.  Gonzales,  67  IBLA  351  (Oct.  5,  1982) 
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An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  ainerals 
until  the  lease  is  lawfully  issued  to  hia.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  froa  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncoapetitive  basis.  Bhere 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncoapetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  coapetitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is 
vitiated,  and  the  Bureau  of  Land  Banageaent  is  legally 
disabled  to  iaplenent  the  directive  thereafter. 

Justheia  Petroleua  Co..  67  IBLA  38  (Sept.  8,  1982) 


The  Secretary  of  the  Interior  aay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  cil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
he  decides  to  issue  a lease,  he  aay  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environaental  and  other  land  use  values  as  a condition 
precedent  to  issuance  of  such  a lease. 

jaies_B*_ Chuflnoe,  John  L.  Hgssjpqgr,  67  IBLA  360 
(Oct.  7,  1982) 

Ted  C.  Findeiss.  69  IBLA  34  (Bov.  29,  1982) 


A deteraination  by  BLB  refusing  to  issue  an  oil 
and  gas  lease  on  the  ground  that  the  lands  applied  for 
are  within  outstanding  natural  areas  will  be  set 
aside  and  reaanded  for  clarification  where  BLB’s 
declarations  as  to  the  public  interest  are  conclusory 
and  where  the  record  indicates  that  approziaately  half 
the  lands  rejected  aay  not  actually  lie  within  areas  of 
outstanding  environaental  values. 

Bachalk  Production.  Inc..  68  IBLA  75  (Oct.  21,  1982) 


The  Secretary  of  the  Interior  nay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  deteraination  that 
leasing  would  not  be  in  the  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  froa 
leasing  under  the  operation  of  the  aineral  leasing 
laws.  The  refusal  to  lease  should  be  supported  by 
facts  of  record  demonstrating  that  leasing  would 
not  be  in  the  public  interest,  e.q..  where  leasing 
night  adversely  affect  relict  plant  coaaunities  and 
the  suitability  of  the  Best  Potrillo  Mountains  as 
habitat  for  pronghorn  antelope. 

JlBa§-Bt-CbBaB93a_;2gfr.n-&j-fi£g3lna3t,  68  IBLA  128 
(Oct.  28,  1982) 


The  Secretary  of  the  Interior  has  the  discre- 
tionary authority  to  reject  a high  bid  in  a coapetitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  the  conclusion  that  the  aaount  of 
the  bid  was  inadequate.  The  explanation  provided  aust 
iafora  the  bidder  of  the  factual  basis  of  the  decision 
and  aust  be  sufficient  for  the  Board  to  determine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Bhere  coapetitive  oil  and  gas  lease  high  bids  are 
not  clearly  spurious  or  unreasonable  on  their  face  and 
tbe  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bids  are  inadequate,  the 
decision  will  be  set  aside  and  the  case  reaanded  for 
coapilation  of  a aore  complete  record  and  readjudica- 
tion  of  the  bids.  A justification  aeaorandua  that  does 
not  reveal  the  estimated  ainiaua  values  for  the  parcels 


OIL  AND  GAS  LEASES — Continued 

DISCBETICB  TO  LEASE— Continued 

and  the  factual  data  cn  which  the  estiaates  were  based 
is  not  sufficient  tc  support  rejection  of  the  high  bids 
for  the  parcels. 

a.  Robert  Paqlee.  68  IBLA  231  (Bov.  16,  1982) 


A BLB  decision "refusing  to  issue  ah  oil  and  gas 
lease  in  the  exercise  of  the  discretionary  authority  of 
the  Secretary  of  the  Interior  over  oil  and  gas  leasing 
will  be  vacated  where  tbe  reasons  set  forth  are  net 
supported  by  the  record. 

D.  fl.  Tates.  68  2BI.fi  237  (Bov.  16,  1982) 


Uncertainty  of  title  to  oil  and  gas  in  a tract  cf 

land  is  sufficient  ground  for  the  rejection  of  a lease 
offer  in  the  exercise  of  the  Secretary's  discretionary 
authority  over  leasing.  The  burden  is  on  the  lease 
applicant  tc  deaonstrate  that  the  ainerals  he  seeks  tc 
lease  are  owned  by  the  United  States.  A decision 
rejecting  an  offer  covering  islands  in  a navigable 
river  will  be  affined  where  appellant  has  failed  tc 
neet  this  burden  and  a significant  question  of  title 
reaains. 

Lee  B.  BcDonald.  68  IBLA  272  (Bov.  17,  1982) 


The  Secretary  cf  the  Interior  say,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  cil 
and  gas  deposits  upon  a proper  detersinaticn  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
be  decides  to  issue  a lease,  he  nay  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environaental  and  other  land  use  values  as  a condition 
precedent  tc  issuance  of  such  a lease. 

(there  the  Bureau  of  Land  Banageaent  iaposes  a nc 
surface  occupancy  stipulation  on  certain  lands  in  aa 
oil  and  gas  lease  offer  and  rejects  the  reaainder  of 
the  lands  in  the  offer  stating  that  all  lands  in  the 
offer  are  in  the  Jackson  Canyon  Bald  Eagle  Boost,  and 
there  is  no  inforaation  in  the  record  to  support  a 
distinction  between  the  lands  available  for  leasing 
subject  to  stipulation  and  those  considered  unavailable, 
the  decision  will  be  set  aside  and  the  case  reaanded 
for  reconsideration. 

Fortune  Oil  Co..  68  IBLA  288  (Bov.  19,  1982) 


The  Secretary  of  the  Interior  say,  in  hia 
discretion,  reject  any  offer  to  lease  public  lands  for 
oil  and  gas  deposits  upon  a proper  detersinaticn  that 
leasing  would  not  be  in  tbe  public  interest,  even 
though  the  land  applied  for  is  not  withdrawn  fres  leas- 
ing under  the  operation  of  the  wineral  leasing  laws. 
Bejection  of  an  offer  is  proper  where  tbe  reccrd  denen- 
strates  leasing  wight  adversely  affect  sensitive  bio- 
logical species  in  the  Algodones  Dunes  Outstanding 
Batural  Area. 

Bagla  Exploration  Cc..  69  IBLI  96  (Bov.  30,  1982) 


The  Secretary  of  the  Interior  has  the  discretion- 
ary authority  to  reject  a high  bid  in  a ccapetitive 
oil  and  gas  lease  sale  where  the  record  discloses  a 
rational  basis  for  tbe  conclusion  that  the  amount  of 
the  bid  was  inadequate.  The  explanation  provided  aust 
inforn  the  bidder  of  the  factual  basis  of  the  decision 
and  aust  be  sufficient  for  the  Board  to  detezaine  the 
correctness  of  the  decision  if  disputed  on  appeal. 

Bhere  a coapetitive  oil  and  gas  lease  high  bid  is 
not  clearly  spurious  or  unreasonable  on  its  face  and 
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the  record  fails  to  disclose  sufficient  factual  basis 
for  the  conclusion  that  the  bid  is  inadequate,  the 
decision  will  be  set  aside  and  the  case  remanded  for 
compilation  of  a sore  complete  record  and  readjudica- 
tion of  the  bid.  A justification  memorandum  that  does 
not  reveal  the  estimated  minimus  value  for  the  parcel 
and  the  factual  data  on  which  the  estiaate  was  based  is 
not  sufficient  to  support  rejection  of  the  high  hid  for 
the  parcel. 

Snyder  Oil  Co..  69  IBLA  259  {Dec.  21,  1982) 


DRAINAGE 

Neither  the  standard  lease  teros  nor  the  applica- 
ble regulation,  30  CFR  221.21(c),  require  the  payment 
of  compensatory  royalty  for  drainage  from  Gcvernaent 
lands,  where  it  can  be  established  that  a prudent 
operator  would  not  drill  an  offsetting  well. 

She re  a lessee,  after  due  notice,  fails  to  submit 
evidence  that  a requested  offset  well  was  unneeded,  and 
also  fails  to  timely  complete  the  well,  compensatory 
royalty  is  properly  assessed,  regardless  whether  the 
well  which  is  eventually  drilled  is  “a  paying  well." 

Before  a lessee  say  plead  impossibility  of  perfor- 
mance as  a bar  to  fulfillment  of  a contractual  require- 
ment, the  lessee  must  show  that  no  alternate  method  of 
compliance  is  possible.  Where  possible  alternatives 
exist,  a lessee  is  not  excused  from  a contractual  obli- 
gation merely  because  one  alternative  is  not  feasible. 

Compensatory  royalties  for  failure  to  complete  a 
protective  well  are  properly  assessed  after  a reason- 
able time  from  notice  of  drainage  by  the  lessor  until 
an  offset  well  has  been  completed. 

Sola  Grace  Ptasynskj.  63  IBLA  240  (Apr.  19,  1982) 

89  I.D.  208 


OIL  AND  GAS  LEASES — Continued 
BXTENSICHS — Continued 

To  qualify  for  a 2-year  extension  pursuant  tc 
30  U.S.C.  « 226(e)  (1976),  the  evidence  must  shew  that 

actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  comnunitization  agreement,  on  the  last  day  of 
the  lease  tern,  with  a bona  fide  intent  to  complete  a 
producing  well. 

Upon  a determination  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  teing 
performed  on  the  leased  lands,  or  for  the  lease  under 
an  approved  coamnnitization  agreement,  on  the  last  day 
of  the  lease  term,  the  lessee  of  record  and  its  de 
facto  assignee  are  entitled  to  a hearing  on  issues  cf 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midnight  on  the  relevant  date. 

Tenneco  Oil  Co..  63  IBLI  339  (Apr.  26,  1982) 


where  the  parties  to  a unit  agreement  forward  to 
Geological  Survey  documents  evidencing  their  intention 
to  terminate  the  unit  but  such  documents  are  not  nailed 
until  the  expiration  date  of  one  of  the  leases  in  the 
unit,  such  lease  is  net  entitled  to  the  2-year  exten- 
sion provided  by  30  O.S.C.  « 226  (j)  (1976)  for  leases 
in  effect  at  the  termination  of  an  appxoved  unit  plan. 

Aquarius  Resources  Corn..  64  IBLA  153  (Hay  24,  1982) 


Production  of  oil  or  gas  pursuant  to  an  approved 
connunitization  agreeaent  is  regarded  as  production  for 
each  lease  committed  to  the  agreement.  A lease  dees 
not  qualify  for  extension  by  reason  of  production  at 
the  end  of  its  primary  term  where  a communitixation 
agreeaent  associating  the  leased  lands  with  a producing 
well  on  other  lands  is  not  filed  with  Geological  Survey 
until  after  expiration  of  the  lease. 

Marathon  Oil  Co..  68  IBLA  191  (Bov.  9,  1982) 


DRILLING 

Neither  the  standard  leas®  terms  nor  the  applica- 
ble regulation,  30  CFR  221.21(c),  require  the  payment 
of  compensatory  royalty  for  drainage  from  Government 
lands,  where  it  can  be  established  that  a prudent 
operator  would  not  drill  an  offsetting  well. 

Wola  Grace  Ptasvnskj.  63  IBLA  240  (Apr.  19,  1982) 

89  I.D.  208 


To  qualify  for  a 2-year  extension  pursuant  to 
30  O.S.C.  § 226(e)  (1976),  the  evidence  must  show  that 

actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  comnunitization  agreement,  on  the  last  day  of 
the  lease  term,  with  a bona  fide  intent  to  complete  a 
producing  well. 

Tenneco  Oil  Co..  63  IBLA  339  (Apr.  28,  1982) 


EXTENSIONS 

The  lessee  of  an  oil  and  gas  lease  issued  after 
Sept.  2,  1960,  that  has  reached  the  end  of  its  primary 
term  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  tern  under  30  U.S.C.  « 226(e) 

(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.  Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  « 188(b)  (1976). 

Gulf  Oil  Corn..  63  IBLA  296  (Apr.  23,  1982) 


Where  BLH  holds  that  a noncompetitive  oil  and  gas 
lease  has  expired  because  drilling  operations  were  not 
diligently  pursued  after  the  end  of  its  primary  term 
and  on  appeal  the  operator  presents  evidence  raising  an 
issne  of  fact  regarding  drilling  operations,  the  case 
will  be  reaanded  for  a factual  deternioation  of  whether 
the  lease  is  entitled  to  a 2-year  extension  nndex 
43  CFR  3107.2-3. 


68  1BL1  356 


(Bov.  22,  1982) 


Where  the  record  shows  that,  at  the  end  of  the 
priaary  tern  of  an  oil  and  gas  lease,  there  i6  no 
production  of  oil  or  gas  in  paying  quantities  from  the 
lease  area,  and  no  well  capable  of  such  production,  the 
lease  expires  at  the  end  of  its  tern  in  the  absence  of 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a suspension  of  the  lease. 


1982) 


69  IBLA  39  (Bov.  29, 


FIRST-QUALIFIED  APPLICABT 

Under  43  CFR  3103.3-4,  a partnership  offering  to 
lease  must  subnit  "with  its  offer"  a current  statement 
of  qualifications  to  hold  a Federal  oil  and  gas  lease. 

If  the  partnership  opts  to  place  its  statement  of  qual- 
ifications cn  file  with  BLB  for  future  reference,  in 
lieu  of  resubmitting  a statement  for  each  lease  effer, 
the  stateaent  on  file  most  be  kept  current  by  the 
offeror  or  else  the  serial  number  assigned  to  tbe  state- 
ment for  reference  "shall  not  be  used,"  according  tc 
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1 

43  CFB  3102.2-1  (c).  BLR  acts  contrary  to  regulation 
when  it  allows  a partnership  that  has  aade  an  over-the- 
counter  offer  to  subnit  its  updated  stateaent  of  qual- 
ifications after  the  date  of  filing  of  the  offer,  where 
another  offer  of  prina  facie  validity  had  intervened. 

Bill  Bathis  et  al..  61  IBLA  131  (Jan.  15,  1982) 


Hhere,  in  a drawing  of  siaultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  subnit,  within  15  days  after  notice,  paynent  of  the 
advance  rental  identifying  the  lease  account  to  which 
it  is  to  be  applied  as  prescribed  by  43  CFB  3112.4-1 
(1979) , disqualification  is  autoaatic,  and  the  right  of 
the  next  drawee  to  receive  first  consideration  attaches. 


61  IBLA  248  (Jan. 


28,  1982) 


Hhere  a BLR  state  office  decision  requires  supple- 
mental filings  within  a specified  period  of  tine  ty  a 
priority  applicant  for  an  oil  and  gas  lease  tc  he 
issued  through  the  simultaneous  filing  systea,  in  order 
to  avoid  subsequent  BLR  action  to  reject  the  lease 
offer,  the  rights  of  applicants  drawn  with  subsidiary 
priority  do  not  vest  unless  and  until  BLR  takes  acticn 
to  reject  the  offer.  Hhere  the  filings  are  subsequently 
received  before  the  rights  of  applicants  drawn  with  a 
subsidiary  priority  have  intervened,  the  delay  in 
filing  aay  be  waived  pursuant  to  43  CFB  1821. 2-2  (g). 

Hhere  an  applicant  with  first  priority  dies  after 
filing  an  oil  and  gas  lease  application,  tut  prior  tc 
issuance  of  the  lease,  his  personal  representative, 
heirs,  or  devisees  are  entitled  to  the  lease  provided 
there  is  filed  an  offer  to  lease  in  compliance  with 
43  CFB  3102.8. 

Bstate  of  Isidor  Desaai.  63  IBLA  217  (Apr.  13,  1982) 


A noncoapetitive  oil  and  gas  lease  aay  be  issued 
only  to  the  first-qualified  applicant.  Hhere  a corpo- 
rate applicant  in  a noncoapetitive  simultaneous  drawing 
does  not  have  on  record  in  its  corporate  qualifications 
file  a complete  list  of  its  corporate  officers  and  the 
identification  of  those  officers  who  are  authorized  to 
act  on  behalf  of  the  corporation  as  required  by  43  CFB 
3102.2-5  (a)  (3) , and  does  not  subait  such  a list  with 
its  application,  the  application  is  properly  rejected. 


61  IBLA  270  (Jan.  29,  1982) 


An  oil  and  gas  lease  offer  filed  in  the  naae 
of  a corporation  in  a sinultaneous  filing  is  properly 
rejected  where  it  is  not  accoapanied  either  by  evidence 
of  corporate  qualifications  required  by  the  regulations 
currently  in  effect  or  by  any  reference  to  a serial 
nunber  where  such  information  night  be  found,  as 
required  by  43  CFB  3102.2-5.  Such  oaissicn  cannot  be 
cured  after  the  drawing. 

Saaedan  Oil  Corn..  62  IBLA  228  (Bar.  10,  1982) 


A noncoapetitive  oil  and  gas  lease  aay  be  issued 
only  to  the  first-qualified  applicant.  Hhere  on  a 
simultaneous  oil  and  gas  lease  application  a corporate 
applicant  references  a corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualifications  as 
required  by  43  CFB  3102.2-5,  and  pursuant  to  43  CFH 
3112.6-1  (b),  BLR  properly  rejects  the  application. 

Bedwood  Banire  Land  and  Bovaltv  Co..  62  IBLA  296 
(Bar.  16,  1982) 

Bedwood  Empire  Land  S Royalty  Co..  64  IBLA  267 
(June  2,  1982)“ 


A noncoapetitive  oil  and  gas  lease  application 
filed  ia  the  naae  of  a corporation  in  a sinultaneous 
drawing  is  properly  rejected  where  it  is  not  accoa- 
panied by  a complete  list  of  corporate  officers,  pur- 
suant to  43  CFB  3102.2-5  (a)  (3) , and  where  the  corporate 
qualifications  file  referenced  in  the  application  was 
iacoaplete.  Such  a deficiency  cannot  be  cured  after 
the  drawing. 


Hhere  a noncoapetitive  over-the-counter  lease 
offer  for  uosurveyed  acquired  lands  fails  tc  provide  a 
land  description  froa  the  deed  or  other  acquisition 
document,  or  by  courses  and  distances,  and  fails  to 
include  a aap  indicating  the  desired  lands,  as  required 
by  43  CFB  3101.2-3  (b),  the  offer  is  properly  rejected. 
However,  when  the  additional  required  inforeaticn  is 
filed  with  the  notice  of  appeal,  the  offer  aay  be  rein- 
stated and  given  priority  froa  the  tine  of  the  filing 
of  such  infcraation. 

Brvan  0.  Blevins.  63  IBLA  304  (Apr.  26,  1982) 


An  oil  and  gas  lease  applicaticn  filed  in  the  naae 
of  a corporation  in  a sinultaneous  filing  is  prcpcrly 
rejected  where  it  is  not  accoapanied  by  a list  of  cor- 
porate officers  as  required  by  43  CFB  3102.2-5  (a)  or  by 
a reference  to  a BLR  serial  nuaber  indicating  where 
such  intonation  can  be  found.  Such  an  oaissicn  cannot 
be  cured  after  the  drawing. 

Hickory  Creek  Oil  Co..  63  IBLA  313  (Apr.  27,  1982) 
Bockies  Energy  Corn..  66  IBLA  313  (Aug.  24,  1982) 


A noncoapetitive  oil  and  gas  lease  nay  be  issued 
only  to  the  first-qualified  applicant.  Where  on  a 
sinultaneous  oil  and  gas  lease  application  a corporate 
applicant  references  a corporate  qualifications  file 
which  is  incoaplete,  the  application  is  defective,  tbe 
corporation  has  not  established  its  qualifications  as 
required  by  43  CFB  3102.2-5,  and  pursuant  to  43  CFB 
3112.6-1  (b)  , BLR  properly  rejects  the  applicaticn. 

A defective  application  for  an  oil  and  gas  lease 
subnitted  pursuant  to  the  sinultaneous  filing  procedure 
for  noncoapetitive  oil  and  gas  leasing  is  not  curable 
by  subaissicn  of  required  evidence  of  qualif icaticns 
after  tbe  drawing,  for  the  reason  that  tbe  rights  cf 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. 

Impel  Bneruv  CorP..  64  IBLA  92  (Hay  12,  1982) 


A protest  against  issuance  of  an  oil  and  gas  lease 
is  properly  disaissed  where  it  is  based  on  vague  alle- 
gations of  ncnccapliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 


Adobe  Oil  $ Gas  CorP..  63  IBLA  106  (Bar.  31,  1982) 
Hilco  Properties.  Inc..  68  IBLA  215  (Bov.  10,  1982) 


Geosearch.  Inc..  64  IBLA  149  (Hay  24,  1982) 


196 


OIL  AMD  GAS  LEASES — Continued 

FI BST- QUALIFIED  APPLIC&KT--Ccntinued 

ha  oil  and  gas  lease  application  filed  by  a cor- 
poration in  a simultaneous  filing  is  properly  rejected 
where  it  is  not  accoapanied  either  by  corporate  quali- 
fication papers,  as  required  by  43  CPR  3102.2-5,  ©r  by 
any  reference  to  a serial  number  indicating  where  such 
inforaation  can  be  found,  as  permitted  by  43  CFB 
3102.2-1  (c) . Such  omissions  cannot  be  cured  after  the 
drawing. 

Cluff  Oil,  Inc. . 64  IBL&  156  (Hay  25,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
ter®,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CF8  Subpart  3112. 

Curtis  afaeeler.  64  IBLA  239  (Hay  28,  1982) 

Paiute  Oil  6 Mining  Corp.,  67  IBLA  17  (Sept.  3,  1982) 

Paiute  oil  S Hiniau  Corp. . 69  IBLA  172  (Dec.  14,  1982) 


Hfaen  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as 
the  sole  and  exclusive  agent  to  negotiate  for  sublease, 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.  Such 
an  agreement  creates  for  the  leasing  service  an  "inter- 
est" in  the  lease  as  that  term  is  defined  in  43  CFR 
3100.0-5  (b)  (1979). 

Michigan  Wisconsin  Pipeline  Co.  et  al..  64  IBLA  247 
(Bay  28,  1982)“ 

Pavjd  A.  Reece  et  al..  65  IBLA  12  (June  21,  1982) 


Bhen  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreement 
whereby  the  leasing  service  is  authorized  to  act  as  the 
sole  and  exclusive  agent  to  negotiate  for  sublease , 
assignment,  or  sale  of  any  rights  obtained  by  the 
offeror;  where  the  offeror  is  required  to  pay  the  leas- 
ing service  according  to  a set  schedule,  even  if  the 
offeror  negotiates  the  sale;  and  where  such  agency  to 
negotiate  is  to  be  valid  for  5 years,  the  leasing  ser- 
vice has  an  enforceable  right  to  share  in  the  proceeds 
of  any  sale  of  the  lease  or  any  interest  therein,  and 
in  any  payments  of  overriding  royalties  retained.  Such 
an  agreement  creates  for  the  leasing  service  an 
"interest"  in  the  lease  offer  which  must  be  disclosed 
under  43  CFR  3102.7  (1979) . 

Where  an  individual  files  an  oil  and  gas  lease 
offer  through  a leasing  service  under  an  agreeaent  with 
the  service  which  has  been  determined  to  give  the  ser- 
vice an  interest  in  the  lease,  and  the  service  files  a 
"waiver"  of  that  interest  with  the  BLM  prior  to  a simul- 
taneous drawing , without  communicating  such  "waiver"  to 
the  client  and  without  any  contractual  consideration 
running  from  the  client  to  the  leasing  service,  the— - 
"waiver"  is  without  effect  as  a matter  of  law  and  both 
the  successful  drawee  and  the  leasing  service  are 
required  to  make  a showing  as  to  their  respective 
interests  under  43  CFR  3102.7  (1979) . 


OIL  AID  GAS  XBASES— Continued 

FIBST-QOALIFIBD  APPLICANT — Continued 

Bhere,  under  43  CFB  3102.2-5,  evidence  of  a cor- 
poration's qualifications  to  hold  an  oil  and  gas  lease 
aust  be  subaitted  simultaneously  with  the  lease  offer 
or  reference  be  aade  to  the  BLB  serial  nuaber  where 
the  material  has  earlier  been  filed,  and  where  such 
inforaation  is  not  subaitted  with  the  offer,  the 
offer  is  deficient,  the  filing  ineffective,  and  nc 
priority  attaches.  However,  where  the  applicant  sub- 
nits  the  nissing  evidence  before  rejection  occurs  or 
becomes  final,  43  CF>  3102.2-5  is  satisfied,  an  effec- 
tive filing  occurs,  and  priority  attaches  on  the  date 
the  deficiency  is  cured. 

& acncoapetitive  oil  and  gas  lease  say  only  be 
issued  to  the  first-qualified  offeror.  Bhere  a ccr- 
porats  applicant  fails  to  subait  with  its  over-the- 
counter  lease  offer  a list  of  corporate  officials  as 
required  by  43  CFB  3102.2-5,  its  offer  receives  no 
priority  until  the  defect  is  cured.  Bhere  an  oil  and 
gas  lease  has  issued  to  a corporate  offeror  whose  offer 
lacked  priority  originally  because  of  noncowpliance 
with  43  CFB  3102.2-5,  such  lease  is  properly  canceled 
only  where  another  offer  was  filed  for  the  same  land 
before  the  applicant  cured  the  defect  in  its  offer. 

Peter  D.  fan  Per  Jaut.  65  IBLA  56  (June  23,  1982) 


An  application  drawn  first  in  a simultaneous  draw- 
ing which  is  filed  in  the  nane  of  a partnership  but 
which  is  not  accoapanied  by  statements  required  by  the 
pertinent  regulations  and  which  does  not  refer  to  the 
file  serial  number  of  the  record  where  the  statements 
have  previously  been  filed  is  defective  and  must  he 
rejected. 

& partnership's  defective  simultaneous  ncncoapet- 
itive  oil  and  gas  lease  application  is  not  curable  by 
subaission  of  required  evidence  of  qualifications  after 
the  drawing. 

Pirindel  Investment  Research.  65  IBLA  111  (June  24, 
1982) 


A sinultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forss  were 
not  received  by  BLB  within  30  days  frow  the  receipt  cf 
notice. 

Barren  B.  Haas.  66  IBLA  107  (Aug.  4,  1982) 


A defective  application  for  an  oil  and  gas  lease 
submitted  pursuant  to  the  sinultaneous  filing  procedure 
for  noncompetitive  oil  and  gas  leasing  is  not  curable 
by  subaissicn  of  required  evidence  of  qualifications 
after  the  drawing,  for  the  reason  that  the  rights  of 
second  and  third  drawn  qualified  applicants  have  inter- 
vened. The  Department  is  authorized  to  accept  only 
the  offer  of  the  first-qualified  applicant,  one  whe  has 
fully  complied  with  all  the  regulations. 

■Jofap  f.  facets.  66  IBLA  219  (Aug.  16,  1982) 


An  oil  and  gas  lease  offer  aust  he  rejected 
when  the  land  applied  for  has  been  leased  to  a senior 
offeror  under  a proper  offer. 

Leo  P.  Sas.  67  IBLA  36  (Sept.  8,  1982) 

lyvjn  Hall.  68  IBLA  299  (Hov.  19,  1982) 


Gordon  J.  Lindsay . Resource  Service  Co.,  Inc..  64  IBLA 
279  “(June  4,  1982) 


OIL  AND  GAS  LEASES — Continued 

FIB ST- QUALIFIED  APPLICA  NT — Continued 

A junior  over-the-counter  noncompetitive  oil  and 
gas  lease  offer  is  properly  rejected  where  the  lands 
have  been  leased  to  a senior  offeror  and  the  junior 
offeror  incorrectly  alleges  that  the  senior  offeror  had 
not  identified  the  proper  county  in  describing  the  land. 

Irvin  Hall.  60  IBLA  243  (Bov.  16,  1982) 


Because  a nonconpetitive  oil  and  gas  lease  Bay  be 
issued  only  to  the  first-qualified  applicant,  a junior 
offer  is  properly  rejected  to  the  extent  that  it 
includes  land  described  in  a senior  offer  and  the 
junior  offeror  fails  to  provide  valid  reasons  why  the 
senior  offer  should  be  considered  defective. 


.■iiA t 

68 

IBLA 

308 

(Bov.  19, 

1982) 

Bail, 

68 

IBLA 

311 

(Bov.  19, 

1982) 

l£2ln. 

Ball. 

69 

IBLA 

175 

(Dec.  14, 

1982) 
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An  oil  and  gas  lease  application.  Fore  3112-1 
(Sept.  1981),  is  not  completed  in  accordance  with 
regulation  43  CFB  3112.2-1  or  the  instructions  on  the 
application  itself  where  questions  (d)  through  (f) , 
dealing  with  parties  in  interest  other  than  those  else- 
where disclosed,  are  left  unanswered  and  applicant's 
failure  to  check  these  items  on  the  fora  cannot  be 
cured  where  the  rights  of  the  second-drawn  applicant 
have  intervened. 

Leonard  Steqman.  68  IBLA  364  (Bov.  22,  1982) 


A defective  application  for  aoncoapetitive  oil  and 
gas  lease  subaitted  pursuant  to  the  simultaneous  filing 
procedure  is  not  curable  by  subaission  of  required  evi- 
dence of  qualifications  after  the  drawing,  for  the 
reason  that  the  rights  of  the  second  and  third  quali- 
fied applicants  have  intervened. 

A first-drawn  application  in  a simultaneous  filing 
procedure  drawing  is  a noncospetitive  offer  to  lease 
for  oil  and  gas  and  does  not  create  a property  right  in 
the  offeror. 

Fen  F.  Tzenc . 68  IBLA  381  (Bov.  23,  1982) 

/ 

A noncospetitive  oil  and  gas  lease  aay  be  issued 
only  to  the  first-qualified  applicant.  Hhere,  on  a 
noncospetitive  over-the-counter  lease  offer,  a corporate 
applicant  refers  to  a corporate  qualifications  file 
which  lists  all  officers  of  the  corporation,  compliance 
with  43  CFB  3102.2-5  has  been  accomplished  even  if 
the  file  fails  to  show  that  some  of  the  listed  officers 
hold  more  than  one  corporate  office. 

Framdv.  Inc..  69  IBLA  26  (Bov.  26,  1982) 


— Continued 


FIB ST- QUA LI  FI  ED  APPLICANT — Continued 


corporate  president  serves  in  a dual  capacity  as  treas- 
urer and  the  president's  identity  is  disclosed  cn  the 
list. 


Paul  H.  Temple.  69  IELA  54  (Bov.  29,  1982) 


Bhere  an  applicant  for  a nonconpetitive  oil  and 
gas  leas®  in  the  siaultaneous  filing  progra®  fails  tc 
submit  the  first  year's  advance  rental  within  30  days 
froa  receipt  of  notice  to  do  so,  as  required  by  43  CEB 
3112.4-1  (a),  his  application  is  properly  rejected  under 
43  CFB  3112.6-1  (d) . 

B.  E»  Frasch,  69  IBLA  66  (Bov.  30,  1982) 


A noncospetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  in  favor  of  a senior  offer  that  wculd 
qualify  regardless  of  whether  it  was  adjudicated  cn  the 
basis  of  the  rules  applicable  at  the  tine  it  was  filed 
or  at  the  tiae  the  lease  was  issued. 

Irvin  Ball.  69  IBLA  154  (Dec.  13,  1982) 


An  application  drawn  first  in  a simultaneous  draw- 
ing which  is  filed  in  the  nane  of  a partnership  but 
which  is  not  accoapanied  by  evidence  of  qualifications 
required  by  the  pertinent  regulations  and  which  dees 
not  refer  to  the  serial  nuaber  of  the  record  where  the 
stateaents  have  previously  been  filed  with  and  accepted 
by  the  Bureau  of  Land  Hanagement  is  defective  and  aust 
be  rejected. 

mtatrshiB.  69  IBLA  199  (Dec.  15,  1982) 


Bhere  a listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualif icaticns 
file  aaintained  by  the  offeror  for  an  over-the-ccunter 
oil  and  gas  lease,  the  list  is  deeaed  complete  in  the 
absence  cf  any  aention  of  a corporate  treasurer  or 
secretary  if  these  offices  are  held  by  other  corporate 
officers  serving  in  a dual  capacity  and  the  identity  cf 
these  corporate  officers  is  disclosed  by  the  list. 

Paul  ».  Teaile.  69  IBLA  275  (Dec.  21,  1982) 


An  oil  and  gas  lease  application  filed  by  a part- 
nership in  a siaultaneous  filing  is  properly  rejected 
where  it  is  not  accoapanied  either  by  partnership 
qualification  papers,  as  required  by  43  CFB  31C2.2-4, 
or  by  any  reference  to  a serial  nuaber  indicating  where 
such  information  can  be  found,  as  peraitted  by  43  CFB 
3102. 2-1 (c). 

Jaaes  B.  Lacv.  69  IBLA  285  (Dec.  21,  1982) 


A noncompetitive  oil  and  gas  lease  for  Federal 
lands  may  be  issued  only  to  the  first-qualified  appli- 
cant, and  cancellation  is  nandatory  where  an  oil  and 
gas  lease  is  issued  to  a party  other  than  the  first- 
qealified  applicant  in  violation  of  a statute  or 
regulation  of  the  Departnent. 

Bhere  a listing  of  corporate  officers  is  required 
by  regulation  as  part  of  the  corporate  qualifications 
file  maintained  by  an  offeror  for  an  over-the-counter 
oil  and  gas  lease,  the  list  is  deeaed  complete  in  the 
absence  of  any  mention  of  a corporate  treasurer  if  the 


FOTOfiE  ABD  FBACTIOHAL  INTEREST  LEASES 

Bhere  the  Government  owns  a 50  percent  mineral 
interest  in  certain  acquired  lands  and  subsequently 
obtains  the  remaining  50  percent  aioeral  interest  in 
those  lands  at  a tiae  in  which  the  original  interest 
is  not  under  lease,  the  Government  aay  not  thereafter 
issue  a fractional  interest  lease  for  these  lands. 

Bilfred  Flosis.  62  IELA  162  (Bar.  8,  1982) 
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OIL  ASP  GAS  LEASES — Continued 

FUTURE  &HD  FBACTXOHAL  IRTEBEST  LEASES — Continued 

where  the  Government  owns  a 50  percent  mineral 
interest  in  certain  acquired  lands  and  has  issued  an 
oil  and  gas  lease  for  that  fractional  interest,  and  it 
then  obtains  the  remaining  50  percent  at  a time  when 
the  original  acquired  fractional  interest  is  still 
under  lease,  it  is  error  to  issue  a second  oil  and  gas 
lease  to  another  party  for  the  newly  vested  fractional 
interest,  and  the  second  lease  is  properly  canceled 
upon  recognition  of  the  error. 

Share  the  Government  owns  a 50  percent  aineral 
interest  in  certain  acquired  lands  and  it  subsequently 
obtains  the  remaining  50  percent  mineral  interest  at  a 
time  when  the  originally  acquired  interest  is  subject 
to  a federal  oil  and  gas  lease,  the  recently  acquired 
fractional  interest  is  not  automatically  included  in' 
the  existing  oil  and  gas  lease  of  the  original  frac- 
tional interest. 

SOCO  1980  Acreage  Program . 68  IBIS  132  (Oct.  28, 

1982) 


CIL  ABD  GAS  LEASES — Continued 

KBOWH  GECLCGIC  STBUCTUB2 — Continued 

further  substantiation  of  the  basis  for  the  KGS  finding 
in  light  of  appellant's  data. 

Bruce  Anderson.  63  IBLI  111  (Apr.  2,  1982) 


A ncnccnpetitive  oil  and  gas  lease  application 
must  be  rejected  where  at  any  tine  prior  to  the 
issuance  of  the  lease  the  land  is  deterained  to  be 
within  the  known  geologic  structure  of  a producing  cil 
or  gas  field. 

A determination  by  the  Geological  Survey  cf  the 
known  geologic  structure  of  a producing  cil  and  gas 
field  will  net  be  disturbed  in  the  absence  cf  a clear 
and  definite  showing  that  the  deteraination  was  iaprop- 
erly  Bade. 

Lida  B.  CruBbeiler.  63  IBLA  290  (Apr.  22,  1982) 


KSOSH  GEOLOGIC  STRUCTURE 

A determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture. The  boundaries  of  a known  geologic  structure  of 
a producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

A deteraination  by  the  Geological  Survey  of  the 
known  geologic  structure  of  a producing  oil  and  gas 
field  will  not  be  disturbed  in  the  absence  of  a clear 
and  definite  showing  that  the  deteraination  was  iaprop- 
®rly  aade. 

Bobert  G.  Lynn.  61  IBLA  153  (Jan.  19,  1982) 


Acquired  lands  within  a known  geologic  structure 
of  a producing  oil  or  gas  field  say  be  leased  only 
after  competitive  bidding  under  the  provisions  of 
43  CFR  Part  3120,  and  a noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a known  geologic  structure. 

B.  L.  qulholland,  61  IBLA  175  (Jan.  26,  1982) 

Elcoer,  Inc..  68  IBLA  130  (Oct.  28,  1982) 


Lands  within  a known  geologic  structure  of  a 
producing  oil  or  gas  field  say  be  leased  only  by  com- 
petitive bidding  pursuant  to  43  Part  CFB  3120,  and  a 
noncompetitive  oil  and  gas  lease  offer  filed  for  such 
lands  is  properly  rejected  where  either  before  or  after 
the  filing  of  the  offer,  but  prior  to  the  issuance  of 
the  lease,  the  land  is  deterained  to  be  within  the 
known  geologic  structure  ©f  a producing  cil  ©r  gas 
field. 

An  applicant  for  an  oil  and  gas  leas®  who  chal- 
lenges a deteraination  by  the  Geological  Survey  that 
lands  are  situated  within  the  known  geologic  structure 
(KGS)  of  a producing  oil  or  gas  field  has  the  buxden  of 
showing  that  the  deteraination  is  in  error  and  the 
deteraination  will  not  be  disturbed  in  tbe  absence  of  a 
clear  and  definite  showing  of  error.  Hhere  appellant 
provides  technical  data  to  support  his  contention  and 
the  record  contains  only  a conclusory  deteraination 
that  the  land  is  within  a KGS,  the  Board  nay  call  for 


A deter aination  by  Geological  Survey  that  lands 
are  within  a known  geologic  structure  (KGS)  of  a pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a clear  and  definite  shewing 
of  error,  that  a peraeability  pinchout  occurs  in  tbs 
lands  designated  as  KGS  and  the  pinchout  is  sc  situated 
as  to  overccee  the  presuapticn  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

J8fffs„BasIcwx  . ?rt„„{Op_jgse.BJi^SI.aiiaBl«  65  IBLA  352 
(July  16,  1982) 


Under  30  O.S.C.  « 226(b)  (1976)  land  within  tbe 
known  geologic  structure  of  a producing  oil  or  gas 
field  nay  only  be  leased  by  competitive  bidding,  and 
where  land  is  deterained  to  be  within  such  a structure 
while  a noncompetitive  lease  offer  is  pending,  the 
offer  aust  be  rejected. 

An  applicant  for  a noncompetitive  oil  and  gas 
lease  who  challenges  a deteraination  by  the  Geological 
Survey  that  land  is  within  the  known  geologic  structure 
of  a producing  oil  or  gas  field  has  the  burden  of  show- 
ing that  tbe  determination  is  in  error. 

Robert  I,  Ivon.  66  IBLA  141  (Aug.  10,  1982) 


LADDS  SUBJECT  TO 

Under  43  CFB  3112.1-1  (1979),  lands  covered  by 
leases  which  eapire  by  operation  of  law  at  the  end  cf 
their  primary  term  shall  be  subject  to  the  filing  of 
new  lease  offers  in  accordance  with  simultanceus  leas- 
ing procedures.  Thereafter,  the  lands  beeoae  subject 
to  over-the-counter  offers  only  if  no  offers  to  lease 
all  or  any  pertion  cf  the  lands  in  the  expired,  can- 
celed, relinquished,  or  terminated  leases  are  received 
during  the  sinultaneous  filing  period. 

Jaaes  B.  Phillips.  61  IBLA  294  (Feb.  3,  1983) 


The  Combined  Bydrccarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  tbe  Binexal  Leasing 
let  of  1920,  sec.  17(b),  30  O.S.C.  « 226(b)  (1976),  to 
require  competitive  bidding  in  the  leasing  cf  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

*Feb?*26^  _l*£«llsU*lf*4ispl , £ IBLA  ^ 
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LANDS  SUBJECT  TO — Continued 

The  fact  that  oil  and  gas  leases  say  have  been 
wrongly  issued  in  the  past  for  lands  which  were  not 
available  for  leasing  does  not  militate  in  favor  of 
reenacting  the  wrong  for  the  sake  of  consistency  or  to 
avoid  discriminatory  trealnent  of  a subsequent  offeror. 

Kenneth  F.  Cunnings.  62  IB Li  206  (Bar.  10,  1982) 


The  Bureau  of  Land  Banageaent  properly  rejects 
an  oil  and  gas  lease  offer  for  lands  which  have  been 
patented  with  no  mineral  reservation  to  the  United 
States. 

W,  E,  Haley „ 62  IBLA  294  {Bar.  16,  1982) 


A noncowpetitive  over-the-counter  oil  and  gas 
lease  offer  is  properly  rejected  where  the  subject 
lands  were  previously  held  in  oil  and  gas  leases  which 
expired  and  have  not  subsequently  been  posted  by  ELB  as 
available  for  simultaneous  noncompetitive  offers. 

Bobert  C.  Rood . 62  IBLft  391  {Bar.  24,  1982) 


CIl  ft  HE  GAS  LEASES — Continued 
LfiBBS  SUEJECT  TO — Continued 

in  oil  and  gas  lease,  issued  in  response  tc  an 
over-the-counter  offer  to  lease,  say  properly  be  can- 
celed by  ELE  where  the  lands  described  in  such  lease 
had  teen  included  in  a prior  lease,  since  terminated, 
and  BLB  failed  to  post  such  lands  to  its  list  cf  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 

Paul  S.  Coupe?.  64  IBLA  146  (Bay  24,  1982) 


Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  net 
available  for  leasing,  and  an  offer  filed  for  such  land 
aust  be  rejected. 

Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  priaary  or  extended 
ter®,  or  terminated  autoaatical ly  for  nonpayment  cf 
rental,  are  subject  tc  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  siaultanecus  filing 
procedures  found  in  43  CEB  Subpart  3112. 

Curtis  Wheeler.  64  IBLA  239  (Bay  28,  1982) 


The  Secretary  of  the  Interior  way,  in  his  discre- 
tion, reject  an  offer  to  lease  public  lands  for  oil  and 
gas  deposits  upon  a proper  deterainaticn  that  the  leas- 
ing would  not  be  in  the  public  interest,  even  though 
the  land  applied  for  is  not  withdrawn  under  the  Bineral 
Leasing  Act.  BLB  properly  rejects  an  oil  and  gas  lease 
offer  as  to  (1)  lands  within  an  Indian  reservation, 

(2)  lands  where  the  oil  and  gas  rights  are  net  in 
Federal  ownership,  and  (3)  lands  subject  to  a pending 
transfer  to  the  State  of  Arizona. 

Joe  Ivon,  Jr..  63  IBLA  53  (Bar.  30,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  § 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

James  B.  Chudnow.  63  IBLA  369  (Apr.  30,  1982) 


The  regulation,  43  CEB  3101.3-3(a)  (1),  which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  cnly  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a particular  area. 

If  lands  sought  to  be  leased  for  oil  and  gas  are 
not  in  a wildlife  refuge  withdrawn  pursuant  to  43  CFB 
3101.3-3,  the  Secretary  may  exercise  his  discreticn 
about  leasing  such  lands,  and  the  recomne nda ticn  by  the 
Fish  and  Wildlife  Service  that  the  lands  not  be  leased 
is  not  conclusive,  and  where  the  case  does  net  dispose 
of  the  questions  of  withdrawal  or  of  leasing  under  the 
Secretary's  discretion,  the  decision  is  vacated  and 
remanded  for  further  findings. 


An  offer  tc  lease  fez  oil  and  gas  in  the  Arctic 
Bational  Wildlife  Befuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  been  withdrawn  from  the  oper- 
ation of  the  mineral  leasing  laws  by  either  sees.  1CC2 
or  1003  cf  the  Alaska  National  Interest  Lands  Conser- 
vation Act.  Standard  offers  to  lease  fer  oil  and  gas 
may  net  be  construed  as  requests  to  undertake  explor- 
atory activities  only.  The  only  exploratory  activities 
permitted  in  the  Arctic  national  Wildlife  Befuge  are 
governed  by  sec.  1002  cf  the  Act.  Any  requests  tc 
undertake  exploratory  activities  are  premature  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

Kenneth  Navarre , 64  IBLA  357  (June  15,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  cf  1961, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act  of  192C,  sec.  17(b),  30  O.S.C.  § 226(b)  (1976),  tc 

require  competitive  bidding  in  the  leasing  of  lands 
within  specia'l  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  cf  the 
amendment,  notwithstanding  the  fact  that  the  effer  was 
filed  prior  to  the  passage  of  the  legislation.  A sen- 
competitive  lease  improvidently  issued  after  enactment 
of  the  aaendaent  and  in  violation  cf  its  requirements 
is  properly  canceled  upon  discovery  of  the  erzer, 

Larry  E.  Clark.  66  IELA  23  (July  23,  1982) 


Where  a unit  agreement  approved  by  the  Department 
provides  that  where  a leased  tract  committee  tc  tie 
unit  agreeaent  is  relinquished,  unless  the  tract  is 
included  in  a new  lease  within  6 months  thereafter,  the 
fee  owner  cf  the  tract  is  deemed  tc  have  waived  the 
right  to  lease  such  lands  within  a participating  area 
in  the  unit  and  tc  have  agreed,  in  consider aticc  cf 
compensation  provided  by  the  unit  agreement,  that 
operations  under  the  unit  agreeaent  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishment. 
The  United  States  is  considered  to  he  the  "fee  cwrer" 
of  unleased  public  domain  in  the  context  cf  the  unit 
agreement. 


Belco  Develctment  Cert..  66  IBLA  134  (Aug.  10,  1962) 


Bernard  A.  Holman,  64  IBLA  13  (flay  4,  1982) 
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OIL  AND  GAS  LEASES — Continued 
LANDS  SUBJECT  TO — Continued 

An  over-the-counter  oil  and  gas  lease  offer  for 
acquired  lands  will  be  rejected  when  the  lands 
requested  in  the  offer  were  formerly  included  in  a 
canceled  or  relinquished  lease,  a lease  which  auto- 
matically terminated  for  nonpayment  of  rental  or  a 
lease  which  expired  by  operation  of  law  at  the  end  of 
its  primary  term,  because  such  lands  may  be  leased  only 
in  accordance  with  the  simultaneous  filing  procedures 
of  43  CFB  Subpart  3112. 

Lowell  J.  Simons.  66  IBLA  338  (Aug.  26,  1982) 


It  is  proper  for  the  Bureau  of  Land  Hanagement  to 
reject  an  over-the-counter  offer  for  an  oil  and  gas 
lease  of  land  formerly  included  in  a lease  which 
expired  by  operation  of  law,  because  under  43  CFB 
3112.1-1  such  land  is  subject  to  leasing  cnly  under  the 
simultaneous  filing  system,  43  CFB  Subpart  3112. 

Todd  S.  Welch.  66  IBLA  350  (Aug.  26,  1982) 


Lands  formerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  or  terminated  automatically  for  nonpayment  of 
rental,  are  subject  to  the  filing  of  new  lease  applica- 
tions only  in  accordance  with  the  simultaneous  filing 
procedures  found  in  43  CFB  Subpart  3112. 

Land  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  not 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

"Notation  rule."  Dnder  the  "notaticn  rule"  when 
the  official  records  of  the  Bureau  of  Land  Banageaent 
have  been  noted  to  reflect  the  devoticn  cf  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notaticn  was  posted  to  the  records  in  error,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  cr  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 

Pajute  Oil  S Mining  Corp.  . 67  IBLA  17  (Sept.  3,  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P.L.  97-78,  95  Stat.  1070,  amended  the  Mineral  Leasing 
Act  of  1920,  sec.  17(b),  30  U.S.C.  5 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a ncnccmpetiti ve  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation. 

Jystheim_Petroleum_Coi , 67  IBLA  38  (Sept.  8,  1982) 


Under  Departmental  regulation  43  CFB  31Cl.l-4(d), 
an  oil  and  gas  lease  offer  for  land  within  a protracted 
survey  must  include  only  entire  secticns  cf  land  except 
where  cnly  a portion  of  a protracted  section  is  avail- 
able for  lease,  in  which  event  the  offerer  must 
describe  all  of  the  land  available  within  that  section. 
An  oil  and  gas  lease  offer  may  not  be  construed  as  an 
offer  for  all  available  lands  within  a prctracted  sec- 
tion where  the  offer  describes  the  section  as  expressly 
excluding  land  within  a specifically  numbered  mineral 
survey  which  remains  available  for  leasing,  and  such  an 
offer  must  be  rejected. 


pn  frKD  GAS  LEASES" Continued 

LABDS  SUBJECT  TO — Continued 

Departmental  regulation  43  CFB  3101.1-4  (d)  does 
not  permit  the  splitting  cf  protracted  sections  between 
two  offers,  even  if  they  are  filed  at  the  sane  time. 

Hrubetz  Oil  Co..  67  IEL A 109  (Sept.  15,  1982) 


BLB  may  properly  reject  a noncompetitive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Mineral  Leasing  Act,  30  O.S.C.  « 226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  cf  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

Golden  Eagle  Petroleum.  67  IBLA  112  (Sept.  15,  1982) 


Land  included  in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  and  an  oil  and  gas  lease 
offer  filed  for  such  land  must  be  rejected  whether  cr 
not  the  outstanding  lease  was  properly  issued  as  to 
that  land. 

Janes  H.  Chudpcw.  67  IEL A 143  (Sept.  16,  1982) 


An  oil  and  gas  offer  must  be  rejected  when  tbe 
land  applied  fer  has  been  leased  to  a senior  offerer 
under  a proper  offer. 

An  oil  and  gas  offer  embracing  land  in  the  bed  cf 
a navigable  river,  which  is  state  land,  is  prcperly 
rejected . 

McDonald,  68  IEL A 272  (Nov.  17,  1982) 


The  Secretary  of  the  Interior  may,  in  his  dis- 
cretion, reject  an  offer  to  lease  public  lands  for  cil 
and  gas  deposits  upon  a proper  determination  that  tbe 
leasing  would  not  be  in  the  public  interest,  even 
though  the  lands  applied  for  are  not  withdrawn  fret 
operation  of  the  Mineral  Leasing  Act.  An  oil  and  gas 
lease  offer  is  prcperly  rejected  where  the  lands  sought 
are  within  the  Lake  Bead  National  Becreation  Area,  and 
the  National  Eark  Service  has  declined,  under  43  CFB 
3566.3,  to  give  consent  to  issuance  of  the  lease. 

De  Ann  T.  Gaeth.  69  IBLA  79  (Nov.  30,  1982) 

Frances  Kunkel.  69  IEL A 205  (Dec.  16,  1982) 


It  is  proper  to  file  an  oil  and  gas  lease  efier 
for  less  than  640  acres  of  land  where  none  cf  the  land 
adjacent  to  the  parcels  described  in  the  application  is 
available  for  leasing. 

£_JLi_Ha.i  e , 69  IELA  167  (Dec.  13,  1982) 


Lands  fcimerly  included  in  an  oil  and  gas  lease 
which  expired  at  the  end  of  its  primary  or  extended 
term,  oi  t ei s i mated  automatically  fox  nonpayment  cf 
rental,  are  subject  to  tbe  filing  of  new  lease  applica- 
tions only  in  accordance  with  tbe  simultaneous  filing 
procedures  found  in  43  CFB  Subpart  3112. 

Lard  included  in  an  existing  oil  and  gas  lease, 
whether  the  lease  is  void,  voidable,  or  valid,  is  net 
available  for  leasing,  and  an  offer  filed  for  such  land 
must  be  rejected. 

Eaiute  Cil  6 Bininq  Corn..  69  IBLA  172  (Dec.  14,  19E2) 
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OIl_MD_SM_fcMSES — Continued 
LANDS  SUBJECT  TO — Continued 

Land  included  within  an  outstanding  cil  and  gas 
lease,  whether  void,  voidable,  or  valid,  is  not  avail- 
able for  leasing,  and  an  application  filed  fcr  such 
land  must  be  rejected.  Even  if  the  outstanding  lease 
were  canceled,  the  land  would  not  be  available  for 
over-the-counter  leasing,  since  land  within  a canceled 
lease  may  be  leased  again  only  in  compliance  with  the 
drawing  procedure  established  by  43  CFR  3112. 

Irvin  Wall.  69  IELA  321  (Lee.  28,  1982) 


In  general,  unless  the  Mineral  Leasing  Act  cr  a 
withdrawal  or  reservation  specifically  provides  ether- 
wise,  lands  withdrawn  or  reserved  for  a specific 
purpose  are  available  for  leasing  under  the  Mineral 
Leasing  Act,  if  the  issuance  of  a lease  will  not  be 
inconsistent  with  or  materially  interfere  with  the  pur- 
poses for  which  the  land  is  withdrawn  or  reserved. 

Where  oil  and  gas  lease  offers  embrace  lands  withdrawn 
or  reserved  for  an  agency  of  the  Department  of  Defense, 
the  lands  may  only  be  leased  after  consultation  with 
the  Department  of  Defense. 

Douglas  E.  Smith.  69  IBLA  343  (Dec.  28,  1982) 


NONCOMPETITIVE  LEASES 

Under  43  CFR  3103.3-4,  a partnership  offering  tc 
lease  must  submit  "with  its  offer"  a current  statement 
of  qualifications  to  hold  a Federal  oil  and  gas  lease. 

If  the  partnership  opts  to  place  its  statement  of  qual- 
ifications on  file  with  BIM  for  future  reference,  in 
lieu  of  resubmitting  a statement  for  each  lease  offer, 
the  statement  on  file  must  be  kept  current  by  the 
offeror  or  else  the  serial  number  assigned  tc  the  state- 
ment for  reference  "shall  not  be  used,"  according  to 
43  CFR  3102.2-1  (c).  BLM  acts  contrary  to  regulation 
when  it  allows  a partnership  that  has  made  an  over-the- 
counter  offer  to  submit  its  updated  statement  of  qual- 
ifications after  the  date  of  filing  of  the  offer,  where 
another  offer  of  prima  facie  validity  had  intervened. 

Bill  Mathis  et  al..  61  IBLA  131  (Jan.  15,  1982) 


A determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture. The  boundaries  of  a known  geologic  structure  of 
a producing  oil  and  gas  field  are  defined  for  adminis- 
trative purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

Robert  G.  Lvnn.  61  IBLA  153  (Jan.  19,  1982) 


Acquired  lands  within  a known  geologic  structure 
of  a producing  oil  or  gas  field  may  be  leased  only 
after  competitive  bidding  under  the  provisions  of 
43  CFR  Part  3120,  and  a noncompetitive  oil  and  gas 
lease  offer  filed  for  such  lands  is  properly  rejected 
where,  while  the  offer  is  pending,  the  land  is  deter- 
mined to  be  within  a known  geologic  structure. 

B.  L.  Bulholland.  61  IBLA  175  (Jan.  26,  1982) 

Elcoer.  Inc..  68  IBLA  130  (Oct.  28,  1982) 


CIL  AND  GAS  LEASES — Continued 

NCNCCEEETITIVE  LEASES — Continued 

A noncompetitive  oil  and  gas  lease  may  be  issued 
only  to  the  first-qualified  applicant.  Where  a corpo- 
rate applicant  in  a noncompetitive  simultaneous  drawing 
does  not  have  on  reccrd  in  its  corporate  qualifications 
file  a complete  list  of  its  corporate  officers  and  the 
identification  of  these  officers  whe  are  authorized  tc 
act  on  behalf  of  the  corporation  as  required  by  43  CEB 
3102.2-5  (a)  (3) , and  dees  not  submit  such  a list  with 
its  application,  the  application  is  properly  rejected. 

Altex  Cil  Corn. , 61  IELA  270  (Jan.  29.  1982) 


Under  43  CF1  3112.1-1  (1979),  lands  covered  by 
leases  which  expire  by  operation  of  law  at  the  end  cf 
their  primary  terra  shall  be  subject  tc  the  filing  e£ 
new  lease  offers  in  accordance  with  simultaneous  leas- 
ing procedures.  Thereafter,  the  lands  become  subject 
to  over-the-counter  effers  cnly  if  ac  offers  tc  lease 
all  or  any  portion  cf  the  lands  in  the  expired,  can- 
celed, relinquished,  cr  terminated  leases  are  received 
during  the  simultaneous  filing  period. 

James  w.  Phillips.  61  IELA  294  (Feb.  3,  1983) 


If  is  improper  for  the  Bureau  cf  Land  Banageiert 
to  reject  a noncompetitive  oil  and  gas  lease  effer  fcr 
acquired  lands  where  the  offer  is  an  "eaaet  reproduc- 
tion" of  the  approved  offer  form  except  that  it  is  cn 
white,  rather  than  yellow,  paper  and  it  bears  a nota- 
tion stating  that  it  is  a reproduction. 

Texas  Oil  and  Gas  Cert..  61  IBLA  312  (Feb.  4,  1982) 


A noncompetitive  oil  and  gas  lease  say  be  issued 
only  to  the  first-qualified  applicant.  Hbere  on  a 
simultaneous  oil  and  gas  lease  application  a corporate 
applicant  references  a corporate  qualifications  file 
which  is  incomplete,  the  application  is  defective,  the 
corporation  has  not  established  its  qualif icaticas  as 
required  by  43  CFB  3102.2-5,  and  pursuant  to  43  CFR 
3112.6-1  (b)  , BIB  properly  rejects  the  application. 

62  IELA  296 

(Bar.  16,  1982) 

Impel  Energy  Corn..  64  IELA  92  (Bay  12,  1982) 

Redwood.  EBPUe.  Land  _j>  Bovaljjg.  Co,  , 64  IBLA  267 

(June  2,  1982) 


An  over-the-ccuater  noncompetitive  oil  and  gas 
lease  offer  for  acquired  lands  is  properly  rejected 
where  nc  such  lands  exist  as  described.  The  filiag 
upon  appeal  of  an  unsigned,  undated  public  domain  offer 
form  bearing  a corrected  land  description  constitutes 
neither  an  offer  cor  an  amendment,  and  thus  it  cannct 
be  accepted  by  BLM  for  either  purpose. 

Favette  I.  Bristol.  62  IBLA  317  (Bar.  22,  1982) 


lands  within  a known  geologic  structure  cf  a 
producing  oil  or  gas  field  may  be  leased  only  ty  com- 
petitive bidding  pursuant  to  43  Part  CFB  3120,  and  a 
noncompetitive  oil  and  gas  lease  offer  filed  for  such 
lends  is  properly  rejected  where  either  before  cr  after 
the  filing  cf  the  offer,  but  prior  to  the  issuance  of 
the  lease,  the  land  is  determined  to  be  within  the 
known  geologic  structure  of  a producing  oil  or  gas 
field. 


Bpuce  Andersen.  63  IBLA  111  (Apr.  2,  1982) 
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OIL  AND  GAS  LEASES — Continued 

NONCOMPETITIVE  LEASES — Continued 

A stipulation  properly  implementing  an  amendment 
to  sec.  1 of  the  Mineral  Leasing  Act,  30  U.S.C.  $ 181 
(1976) , by  P.L.  97-78,  Nov.  16,  1981,  which  requires 
the  lessee  to  submit  a plan  of  operation  for  nonccn- 
ventional  development  methods,  may  be  imposed  by  PLM  at 
any  time  prior  to  BLM*  s formal  acceptance  of  a noncom- 
petitive lease  offer. 

Havoco  of  America.  Ltd..  63  IBLA  284  (Apr.  22,  1982) 


An  oil  and  gas  lease  application  filed  in  the  name 
of  a corporation  in  a simultaneous  filing  is  properly 
rejected  where  it  is  not  accompanied  by  a list  of  cor- 
porate officers  as  required  by  43  CFR  3102.2-5  (a)  or  by 
a reference  to  a BLM  serial  number  indicating  where 
such  information  can  be  found.  Such  an  omission  cannot 
be  cured  after  the  drawing. 

Hickory  Creek  Oil  Co. . 63  IBLA  313  (Apr.  27,  1982) 
Bockies  Energy  Corp..  66  IBLA  313  (Aug.  24,  1982) 


An  oil  and  gas  lease,  issued  in  response  to  an 
over-the-counter  offer  to  lease,  may  properly  be  can- 
celed by  BLM  where  the  lands  described  in  such  lease 
had  been  included  in  a prior  lease,  since  terminated, 
and  BLM  failed  to  post  such  lands  to  its  list  of  lands 
available  for  simultaneous  oil  and  gas  lease  applica- 
tions. 

Paul  S.  Coupey.  64  IBLA  146  (May  24,  1982) 


An  offer  to  lease  oil  and  gas  deposits  under 
the  Mineral  Leasing  Act  for  Acquired  Lands,  30  O.S.C. 

• 4 351-359  (1976)  , is  properly  rejected  where  the  land 
applied  for  is  not  shown  to  be  acquired  land  of  the 
United  States. 

Laurent  Beuimbal.  64  IBLA  170  (May  26,  1982) 


Bhere  a noncompetitiy e over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offeror's  consent  to  the  additional  stipulation.  Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation,  the  posting  of  a notice  of  the 
stipulation  in  the  public  room  of  the  BLM  State  office 
is  not  adequate  notice,  and  the  offeror  is  net  bcund  to 
accept  the  lease  with  the  added  stipulation. 

Emery  Energy,  Inc..  64  IBLA  175  (Bay  26,  1982) 


Bhere  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.  Bhere 
there  is  no  evidence  that  an  offeror  bad  actual  knowl- 
edge of  the  stipulation  at  the  time  of  filing,  the 
posting  of.  a notice  of  the  stipulation  in  the  public 
room  of  the  BLM  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Emery  Energy,  Inc..  64  IBLA  285  (June  4,  1982) 


CIL  AND  GAS  LEASES — Co n t i n U€ d 

NONCOMPETITIVE  LEASES — Continued 

Where  an  applicant  fer  a ncnccapetitive  cil  and 
gas  lease  fails  to  submit  the  first  year's  advance 
rental  within  30  days  from  receipt  cf  notice  to  dc  sc, 
as  required  by  43  CEB  3112.4-1  (a),  and  there  is  insuf- 
ficient evidence  that  the  bank's  failure  to  hener  a 
check  submitted  timely  to  BIB  in  payment  of  the  rental 
was  due  to  bank  errer,  the  application  is  prcperly 
rejected . 

Kathy  L.  Phillips.  64  I EL A 388  (June  17,  1982) 


A noncompetitive  oil  and  gas  lease  nay  only  be 
issued  to  the  first-qualified  offeror.  Where  a cor- 
porate applicant  fails  to  submit  with  its  over-the- 
counter  lease  offer  a list  cf  corporate  officials  as 
required  by  43  CEE  3102.2-5,  its  offer  receives  nc 
priority  until  the  defect  is  cured.  Where  an  cil  and 
gas  lease  has  issued  to  a corporate  offerer  whose  offer 
lacked  priority  originally  because  of  ncnccmpliance 
with  43  CPF  3102. 2-5,  such  lease  is  properly  canceled 
only  where  another  effer  was  filed  fer  the  save  land 
before  the  applicant  cured  the  defect  in  its  effer. 

Petf r PT  Van  Ler  Jaqt , 65  IBLA  56  (June  23,  1982) 


A determination  by  Geological  Survey  that  lards 
are  within  a knewn  geclogic  structure  (KGS)  cf  a pro- 
ducing oil  cr  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a clear  and  definite  shewing 
of  error,  that  a permeability  pinchout  occurs  in  the 
lands  designated  as  KGS  and  the  pinchout  is  sc  situated 
as  to  overcome  the  presumption  that  lands  included  in 
appellant's  cil  and  gas  lease  offer  are  productive. 

James  Muslow.  Sr.  (Cn  Reconsideration).  65  IEII  352 
(July  16,  1582) 


A simultaneous  oil  and  gas  lease  application  is 
properly  rejected  where  the  executed  lease  forms  were 
not  received  by  ELM  within  30  days  from  the  receipt  cf 
notice. 

Warren  B.  Haas.  66  IELA  107  (Aug.  4,  1982) 


Under  30  O.S.C.  4 226(b)  (1976)  land  within  the 

known  geologic  structure  cf  a producing  cil  cr  gas 
field  may  cnly  be  leased  by  competitive  kidding,  and 
where  land  is  determined  to  be  within  such  a structure 
while  a noncompetitive  lease  offer  is  pending,  the 
offer  must  be  rejected. 

An  applicant  fer  a ncnccapetitive  oil  and  gas 
lease  who  challenges  a determination  by  the  Geclcgical 
Survey  that  land  is  within  the  known  geclogic  structure 
of  a producing  cil  cr  gas  field  has  the  burden  cf  show- 
ing that  the  determination  is  in  error. 

Robert  l.  Lvcn.  66  IELA  141  (Aug.  10,  1982) 


Under  43  CFR  3112.4-l(a),  a prospective  lessee 
(i.e. . one  whose  simultaneous  noncompetitive  applica- 
tion has  been  selected  and  approved  by  ELE)  nuet  either 
affix  a "personal  handwritten  signature"  00  the  effer 
to  lease  form  and  stipulations,  or  the  prospective 
lessee's  agent  must  do  so.  A rubber-stamped  facsimile 
signature  is  not  a "personal  handwritten  signature," 
and,  where  the  prospective  lessee  affixes  such  a fac- 
simile signature,  the  application  is  prcperly  rejected 
under  43  CFR  3112.6-1  (d). 


Mary  I.  Arata.  66  IELA  160  (Aug.  11,  1982)  89  I.E.  4C7 
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Pit  IIP  GAS  LEASES— Continued 

■OS  COM  PETIT  I?  E LEASBS--Continued 

Share  the  Bepartaenfc,  through  a duly  promulgated 
regulation,  has  increased  a rental  rate  on  all  noncom- 
petitive oil  and  gas  leases  issued  after  a specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  to  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  bec&ae  effective. 

66  IBLA  269  {lug.  17,  1982) 


■here  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of 
additional  stipulations,  the  lease  is  not  binding  on 
the  offeror,  and  it  is  without  effect  in  the  absence 
of  the  offeror’s  consent  to  the  additional  stipulations, 
■here  there  is  no  evidence  that  an  offeror  had  actual 
knowledge  of  the  stipulations  at  the  time  of  filing, 
the  offeror  is  not  bound  to  accept  the  lease  with  the 
added  stipulations. 

John  P.  La  Rue.  66  IBLA  347  (Aug.  26,  1982) 


An  oil  and  gas  lease  offer  must  be  rejected 
when  the  land  applied  for  has  been  leased  to  a senior 
offeror  under  a proper  offer. 

Leo  P,  Sas.  67  IBLA  36  {Sept.  8,  1982) 

Irvin  Ball.  68  IBLA  299  {Bov.  19,  1982) 


8LM  say  properly  reject  a ncncoapeti tive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Bineral  Leasing  Set,  30  D.S.C.  4 226 
{1976) , where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  Mineral  leasing. 

Golden  Eagle  Petroleum,  67  IBLA  112  {Sept.  15,  1982) 


Shere  a noncoapetiti ve  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  efferoz  of  an 
additional  stipulation,  the  lease  is  not  binding  cn  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offeror’s  consent  to  the  additional  stipulation.  How- 
ever, the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assumed,  and  the  lease  presumed  to  be 
validly  issued,  unless  the  offeror  objects  tc  the 
stipulation  within  30  days  of  its  receipt.  Any 
deficiency  in  the  notice  procedure  for  the  stipulation 
is  cured  when  the  offeror  fails  to  object  timely  to 
iaposition  of  the  new  stipulation. 

Energy  Energy  {On  Beconsideration) . 67  IBLA  260 
{Sept.  27,  1982) 


Hhere  a noncompetitive  regular  offer  for  an  oil 
and  gas  lease  contains  ainor  defects,  the  resultant 
lease  shall  not  be  canceled  upon  the  request  of  a sub- 
sequent offeror  who  filed  after  the  lease  had  been 
issued  to  the  first-qualified  applicant. 

Irvin  Hall.  67  IBLA  301  (Sept.  30,  1982) 


Oil  AllD  GAS  LEASES — Continued 

BCBCCHPBTITIVE  LIASES — Continued 

An  oil  and  gas  offer  Bust  be  rejected  when  the 
land  applied  for  has  been  leased  to  a senior  offerer 
under  a proper  offer. 

Lee  E.  BcBonald.  68  IBLA  272  (Bov.  17,  1982) 


A scnccipetiti ve  oil  and  gas  lease  for  federal 
lands  nay  be  issued  only  to  the  first-qualified  appli- 
cant, and  cancellation  is  mandatory  where  an  oil  and 
gas  lease  is  issued  tc  a party  other  than  the  first- 
qualified  applicant  in  violation  of  a statute  cr 
regulation  of  the  Department. 

B.  Teazle.  69  IBLA  54  (Bov.  29,  1982) 


0VEBB1BIBG  BCIALT1ES 

An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bena  fide 
purchaser  is  voidable  and  subject  to  cancel  la t ice  where 
it  is  revealed  that  the  lessee’s  original  lease  offer 
failed  to  disclose  the  esistence  of  another  party  is 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  tc  the  other  party  in  interest  are 
also  properly  subject  tc  cancellation  as  this  party  is 
not  a bona  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease.  BLR  sust  sell 
such  canceled  overriding  royalty  interests  as  provided 
in  30  D.S.C.  4 184(h)  (1976)  and  43  CfR  3102. 1-2 (fc) . 

James  Koch  et  al..  61  IBLA  235  (Jan.  28,  1962) 

Ervin  Staacke  et  al..  62  IBLA  278  (Bar.  16,  1982) 


An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  to  a bona  fide 
purchaser  is  voidable  and  properly  canceled  where  it 
is  revealed  that  the  lessee’s  original  lease  offer 
failed  to  disclose  the  existence  of  another  party  in 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  to  the  other  party  in  interest  are 
also  properly  canceled,  as  this  party  is  net  a bona 
fide  purchaser  thereof,  having  had  actual  knowledge  cf 
the  defect  in  the  lease.  ELH  should,  on  resand,  sell 
these  canceled  overriding  royalty  interests  as  provided 
in  3C  U.S.C.  9 184(h)  (1976). 

aichjgan  wise onsin  Pipeline  Co.  et  alr , 64  1E1A  247 
(Hay  28,  1982) 


An  overriding  royalty  interest  retained  by  a 
lessee  after  he  has  assigned  the  lease  tc  a tena  fide 
purchaser  is  voidable  and  subject  tc  cancellation  where 
it  is  revealed  that  the  lessee's  original  lease  offer 
failed  tc  disclose  the  existence  of  another  party  is 
interest  in  the  offer.  Any  overriding  royalties  which 
the  lessee  assigned  tc  the  other  party  in  interest  are 
also  properly  subject  to  cancellation  as  this  party  is 
not  a bena  fide  purchaser  thereof,  having  had  actual 
knowledge  of  the  defect  in  the  lease. 

Gordon  J.  Lindsay.  Besource  Service  Co..  Inc. . 6 4 I EL  A 
279  (June  4,~1982) 


PATENTED  CB  ENTERED  LANCS 

ELH  aay  properly  reject  a ncncc w pe ti t i ve  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  tc 
sec.  17  of  the  Hineral  Leasing  Act,  30  O.S.C.  4 226 
(1976)  , where  the  land  sought  is  either  patented  with 
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OIL  AMD  GAS  LEASES — Continued 

PATENTED  OR  ENTERED  LANDS — Continued 

no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  aineral  leasing. 

Golden  Eagle  Petroleum.  67  IBLA  112  (Sept.  15,  1982) 


An  oil  and  gas  offer  aust  be  rejected  when  the 
land  applied  for  has  been  leased  to  a senior  offeror 
under  a proper  offer. 

Lee  E.  ncDonald.  68  IBLA  272  (Nov.  17,  1982) 


PRODUCTION 

A determination  by  the  Geological  Survey  that 
certain  lands  are  within  the  known  geologic  structure 
of  a producing  oil  and  gas  field  does  not  guarantee  the 
productive  quality  of  the  lands  included  in  the  struc- 
ture. The  boundaries  of  a known  geologic  structure  of 
a producing  oil  and  gas  field  are  defined  for  adainis- 
trative  purposes  and  cannot  be  taken  as  with  absolute 
accuracy  showing  the  extent,  in  each  instance,  of  the 
geologic  structure  producing  oil  and  gas. 

Robert  G.  Lynn.  61  IBLA  153  (Jan.  19,  1982) 


A determination  by  Geological  Survey  that  lands 
are  within  a known  geologic  structure  (KGS)  cf  a pro- 
ducing oil  or  gas  field  will  be  reversed  where  appel- 
lant has  demonstrated,  by  a clear  and  definite  showing 
of  error,  that  a permeability  pinchout  occurs  in  the 
lands  designated  as  KGS  and  the  pinchout  is  so  situated 
as  to  overcome  the  presumption  that  lands  included  in 
appellant's  oil  and  gas  lease  offer  are  productive. 

James  Muslow.  Sr. (On  Reconsideration) . 65  IBLA  352 

"(July  16,  1982)" 


REINSTATEHENT 

The  law  imputes  knowledge  when  opportunity  and 
interest,  combined  with  reasonable  care,  wculd  neces- 
sarily impart  it;  therefore,  where  the  Bureau  of  Land 
Hanagenent  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a corporate  lessee  which  the 
lessee  claimed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  inform  the  proper  office. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.  Where  a lessee  asserts  a lack 
of  knowledge  of  a rental  increase  as  justif icaticn  for 
its  failure  to  pay  timely  the  full  amount  of  the  rental, 
the  lease  will  not  be  reinstated  if  the  record  supports 
a finding  that  the  lessee  had  knowledge  of  the  increase 
approximately  6 weeks  prior  to  the  anniversary  date  cf 
the  lease. 

Get Si , 61  IBLA  226  (Jan.  28,  1982)  89  I.D.  26 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  cr  that  the 
failure  to  make  timely  payment  was  "justifiable."  In 
the  absence  of  such  proof,  a petition  for  reinstatement 
is  properly  denied. 

Reasonable  diligence  requires  mailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 


gli.lfP.SiS-UiSfS— Continued 
REINSTATEMENT — Continued 

to  account  for  normal  delays  in  collection,  traxscit- 
tal,  and  delivery  of  the  aail.  Bailing  the  rental  in 
San  Rafael,  California,  2 days  before  it  is  due  in 
Billings,  Bontana,  does  not  constitute  reasonable  dili- 
gence. 

A late  rental  payaent  nay  be  justifiable  if  it  is 
deuonstrated  that  at  cr  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circuustances  outside 
the  lessee's  control  which  affected  bis  actions  in  pay- 
ing the  rental  fee.  The  fact  that  lessee's  euplcyee, 
responsible  for  submitting  the  rectal  payuect,  was  bcue 
1 day  with  bis  ill  wife  and  was  overburdened  with  extra- 
ordinary business  Batters,  does  not  justify  reinstate- 
ment. 

Thomas  fl.  Hjleon.  61  IELA  287  (Feb.  2,  1982) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upcc  pxcof 
that  reascnable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.  In  the  absence  of  such 
proof,  a petition  fcr  reinstatement  is  properly  denied. 

Reasonable  diligence  ordinarily  requires  sailing 
payaent  sufficiently  in  advance  of  tbe  anniversary  date 
to  account  fcr  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  cf  tbe  nail.  Balling  a rental 
payment  after  it  is  due  does  not  constitute  reascnable 
diligence. 

Untimely  payaent  of  the  annual  rental  may  be  justi- 
fied if  proximately  caused  by  extenuating  circumstances 
outside  tbe  lessee's  ccntrol  which  occurred  at  cr  near 
the  anniversary  date  of  the  lease.  Neither  igncrance 
of  the  law  ncr  a business  or  pleasure  trip  justifies 
late  payment. 

James  B.  Chu d n o w , 62  IBLA  13  (Feb.  23,  1982) 


Failure  to  pay  tbe  annual  rental  for  an  cil  and 
gas  lease  cc  cr  befcre  the  anniversary  date  results  in 
the  automatic  terainaticn  of  the  lease  by  operation  cf 
law.  3C  U.S.C.  4 188(b)  (1976).  A lease  may  be  rein- 

stated if  tbe  failure  to  pay  the  rental  was  either  jus- 
tifiable or  net  due  tc  a lack  of  reasonable  diligence 
on  the  part  of  the  lessee.  30  U.S.C.  4 188(c)  (1976). 

Reasonable  diligence  normally  requires  sending  the 
payaent  sufficiently  in  advance  of  the  due  date  tc 
account  for  noraal  delays  in  the  ccllecticn,  transxit- 
tal,  and  delivery  of  the  payment.  Railing  a rental 
payment  after  it  is  due  does  not  constitute  reascnable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payment  tc  be  justifiable,  factors  outside  the 
control  of  the  lessee  aust  have  arisen  wbicb  prevented 
the  lessee  frem  meeting  tbe  objective  reascnable  dili- 
gence test.  late  payaent  is  not  justified  by  lessee's 
inadvertent  misplacement  cf  office  records  durirg  tbe 
changeover  in  his  cffice  location. 

P?v}d  E.  Ccc^ey,  Jr..  62  IBLA  87  (Feb.  25,  1982) 


Where  a proposed  assignment  of  an  oil  and  gas 
lease  has  net  been  appreved  by  E1B  and  the  lease  has 
automatically  terminated  by  operaticn  of  law  fcr  fail- 
ure tc  pay  rental  timely,  only  the  original  lessee  as 
the  holder  cf  record  of  the  lease,  and  rot  the  peter- 
tial  assignee,  may  have  the  lease  reinstated  cn  the 
ground  that  due  diligence  was  exercised  or  that  late 
payaent  was  justified. 

Grace  Petroleua  CcrpT.  62  IELA  180  (Bar.  8,  1982) 
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OIL  AMD  GAS  LEASES — Continued 
REINSTATBHBNT — Continued 

An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terminates  ty  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  5 188  (b) 
(1976).  Under  30  U.S.C.  4 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sun  Oil  Co..  63  IBLA  26  (Bar.  26,  1982) 

Bichard  C,  Bubbard.  68  IBLA  170  (Nov.  9,  1982) 


CIl  AMD  GAS  LEASES-- Continued 
REINS1ATEHENT — Continued 

A lease  terminated  automatically  fez  untimely 
payment  of  annual  rental  may  be  reinstated  only  open 
proof  that  reasonable  diligence  was  exercised,  cr  that 
the  lack  of  diligence  was  justified.  It  the  absence  cf 
such  proof,  a petition  for  reinstatement  is  properly 
denied.  Reasonable  diligence  ordinarily  requires 
mailing  the  payment  sufficiently  in  advance  cf  the 
anniversary  date  to  account  for  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  the  mail. 
Untimely  payment  cf  the  annual  rental  may  be  justified 
if  proxinately  caused  by  extenuating  circumstances 
outside  the  lessee's  ccntrol  which  occurred  at  cr  near 
the  anniversary  date  cf  the  lease. 

Emerson  L.  Kgam.  64  IEL A 121  (Bay  19,  1982) 


In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure.  A 
lessee's  ignorance  of  BLO's  correct  address,  resulting 
in  the  return  to  him  of  the  incorrectly  addressed  pay- 
ment envelopes,  is  not  a justifiable  excuse. 

Uprf'^^Ij  P1982)  ^ A * 


The  lessee  of  an  oil  and  gas  lease  issued  after 
Sept.  2,  1960,  that  has  reached  the  end  cf  its  primary 
tern  must  submit  the  rental  for  the  first  year  of  an 
anticipated  extended  term  under  30  U.S.C.  4 226(e) 

(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.  Failure  to  submit  the  rental  timely  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  4 188(b)  (1976). 

The  Secretary  is  without  authority  under  existing 
law  to  reinstate  a lease  terminated  by  operation  cf  law 
for  failure  to  pay  on  or  before  the  anniversary  date 
the  full  amount  of  rental  due  unless  such  rental  is 
paid  or  tendered  within  20  days  thereafter. 

The  discretionary  authority  granted  tc  the  Secre- 
tary of  the  Interior  by  30  U.S.C.  4 188(d)  (1976)  to 

reinstate  oil  and  gas  leases  terminated  for  failure  to 
pay  rental  timely,  which  leases  are  eligible  for  exten- 
sions under  30  U.S.C.  4 226(e)  (1976)  because  drilling 

operations  commenced  prior  to  the  end  cf  the  term  of 
the  lease  and  were  being  diligently  prosecuted  at  that 
time,  applies  only  to  oil  and  gas  leases  issued  before 
Sept.  2,  1960.  An  oil  and  gas  lease  issued  after  that 
date,  which  has  terminated  for  failure  to  pay  rental 
timely,  can  be  reinstated  only  under  the  provisions  of 
30  U.S.C.  4 188(c)  (1976). 

Gulf  Oil  Corn..  63  IBLA  296  (Apr.  23,  1982) 


An  oil  and  gas  lease,  terminated  for  failure  to 
pay  annual  rental  on  or  before  the  anniversary  date  of 
the  lease,  can  be  reinstated  only  if  the  petitioner 
shows  that  the  failure  was  either  justifiable  or  not 
due  to  a lack  of  reasonable  diligence.  Railing  the 
rental  payment  after  it  is  due  does  not  meet  the 
reasonable  diligence  requirement. 

Under  30  U.S.C.  4 188(c)  (1976)  the  Secretary  of 

the  Interior  has  no  authority  to  reinstate  an  oil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payment  unless  payment  is  tendered  at  the 
proper  office  within  20  days  of  the  due  date. 

Apostolos  Paliombeis.  64  IBLA  119  (Hay  19,  1982) 


An  cil  and  gas  lease  on  which  there  is  nc  well 
capable  of  production  terminates  by  eperatien  cf  law  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Bureau  cf  Land  Hanagement  State  Office  cn  cr  before 
the  anniversary  date. 

A terminated  cil  and  gas  lease  may  be  reinstated 
only  if  the  failure  to  make  timely  payment  was  either 
justifiable,  i . e. . due  to  events  outside  the  lessee's 
control,  or  not  due  tc  a lack  of  reasonable  diligence. 
Reasonable  diligence  generally  requires  sending  tbe 
payaent  sufficiently  in  advance  cf  tbe  due  date  tc 
account  for  ncxaal  delays  in  tbe  collection,  trans- 
mittal, and  delivery  of  the  payment.  Hailing  rectal 
payaent  the  day  it  was  due  does  not  constitute  reason- 
able diligence. 

I.  B.  loveladv  (lessee),  Libextv  Cil  6 Gas  Ccic . 
(Appellant)  . €4  IELI  123  (Hay  19,  1982) 


An  oil  and  gas  lease  cn  which  there  is  nc  well 
capable  of  producing  cil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  cr  before  the 
anniversary  date  cf  the  lease.  Congress  has  authorized 
reinstateaent  cf  a terminated  lease  only  if,  aicng 
other  requirements,  the  failure  to  pay  tbe  rental  was 
either  justifiable  cr  net  due  to  a lack  of  reascnatle 
diligence  on  tbe  part  of  tbe  lessee. 

Reasonable  diligence  normally  requires  sending 
the  payaent  sufficiently  in  advance  of  the  due  date  tc 
account  for  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  Hailing  a rental 
payment  after  it  is  due  does  not  constitute  reascnatle 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  payaent  to  be  justifiable,  factors  outside  tbe 
control  cf  the  lessee  aust  have  arisen  which  prevented 
the  lessee  from  meeting  the  objective  reasonable  dili- 
gence test.  Late  payaent  is  not  justified  by  failure 
to  receive  a courtesy  notice  of  rental  due  cr  by  a 
delay  in  receiving  assignment  forms  which  prevented 
shifting  the  responsibility  for  lease  payaent  prici  tc 
tbe  anniversary  date. 

Alainex  U.S.A..  Inc..  64  IBLA  274  (June  2,  1982) 


A lease  terainated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upen  preef 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  take  timely  payment  was  "justifiable."  In 
the  absence  cf  such  proof,  a petition  fer  reinstatement 
is  properly  denied. 

Reasonable  diligence  ordinarily  requires  sailing 
the  payaent  sufficiently  In  advance  of  the  anniversary 
date  tc  acccant  for  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  the  mail.  Depositing  the 
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payment  in  the  nail  on  the  same  date  it  is  due  dees  not 
constitute  reasonable  diligence. 

Liberty  Oil  S Gas  Corn..  64  IBLA  277  (June  3,  1982) 


Under  30  U.S.C.  § 188(c)  (1976)  and  43  CER 

3108.2-1  (c) , the  Department  has  no  authority  to  rein- 
state an  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  make  timely  payment  of  annual  rental 
unless  rental  payment  has  been  made  or  tendered  within 
20  days  of  the  due  date. 

Jack  J.  Grynberq.  64  IBLA  354  (June  15,  1982) 


An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  timely  the  advance  rentals  can 
be  reinstated  only  when  the  lessee  shows  that  his 
failure  to  pay  the  rental  on  or  prior  to  the  anniver- 
sary date  was  justifiable  or  not  due  to  a lack  of 
reasonable  diligence.  Seasonable  diligence  is  not 
shown  where  a computer  failure  to  make  timely  payment 
by  Feb.  1 is  discovered  on  or  about  Feb.  16;  a check  is 
not  subsequently  mailed  until  Feb.  25;  and  payment  is 
not  actually  received  by  BLH  until  Bar.  1. 

The  Department  has  no  authority  tc  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  termination. 

Trend  Resources  Ltd,,  64  IBLA  383  (June  17,  1982) 


Where  the  owner  of  a lease  that  has  terminated 
pursuant  to  30  U.S.C.  $ 188(b)  (1976)  for  failure  to 

make  timely  annual  rentals  fails  to  pay  the  full  rent 
within  20  days  of  the  lease  anniversary  date,  a peti- 
tion for  reinstatement  is  properly  denied. 

The  notice  of  termination  referred  to  in  43  CPU 
3108.2-1  is  sent  to  an  oil  and  gas  lessee  only  if  the 
full  amount  of  the  rental  due  has  been  paid  or  tendered 
within  20  days  after  the  lease  anniversary  date. 

Tesoro  Petroleum  Corp. . 65  IBLA  99  (June  24,  1982) 


Failure  to  pay  rental  timely  for  an  oil  and  gas 
lease  is  neither  justifiable  nor  not  due  to  a lack  of 
reasonable  diligence  where  the  rental  is  sailed  9 days 
after  the  lease  anniversary  date  and  the  delay  in  mail- 
ing is  caused  by  the  fact  that  the  envelope  containing 
the  rental  apparently  slipped  from  a group  of  letters 
appellant  was  taking  to  the  post  office  for  nailing. 

Elizabeth  A.  Hanson.  65  IBLA  204  (June  29,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstatement  of  a terminated  lease  only  if,  among 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Where  a proposed  assignment  of  an  oil  and  gas 
lease  has  not  been  approved  by  BLH  and  the  lease  has 
automatically  terminated  by  operation  of  law  for  fail- 
ure to  pay  rental  timely,  only  the  original  lessee  as 
the  holder  of  record  of  th * lease,  and  not  the  poten- 
tial assignee,  may  have  the  lease  reinstated  on  the 


OIL  ABD  GAS  LEASES — Continued 
BE I AST  AT EE  INI — Continued 

ground  that  due  diligence  was  exercised  or  that  late 
payment  was  justified. 

Victory  Land  and  Exploration  Co..  65  IEIA  373  (July  2C, 
1982) 


Failure  to  pay  the  annual  rental  for  an  cil  and 
gas  lease  cn  or  befere  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  cf 
law.  30  U.S.C.  $ 188(b)  (1976).  A lease  may  be  rein- 

stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a lack  of  reasonable  diligence 
on  the  part  cf  the  lessee.  30  U.S.C.  $ 188(c)  (1976). 

Reasonable  diligence  normally  requires  sending 
the  payment  sufficiently  in  advance  cf  the  due  date  tc 
account  fer  normal  delays  in  the  collection,  transmit- 
tal, and  delivery  of  the  payment.  Hailing  a rectal 
payment  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Bobert  S.  Hughes.  Helen  0,  Bugfaqs.  66  IE  LA  304 
(Aug.  24,  1 S82)~ 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  sake  timely  payment  was  "justifiable." 
Delivering  the  rental  payment  tc  BLH  after  it  is  due 
does  not  constitute  reasonable  diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  eutside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.  The  breakdown  of  a system  fer  pay- 
ment of  lease  rentals  allegedly  because  of  confusion 
attributed  to  a probate  lawsuit  is  net  a sufficiently 
extenuating  circumstance  outside  the  lessee's  control 
t©  justify  late  payment. 

Zions  First  national  Bank.  67  IEIA  43  (Sept.  8,  1982) 


A check  which  is  negotiable  by  a party  other  than 
the  Bureau  cf  land  Hanagement  does  not  constitute 
timely  payment  of  lease  rental,  even  if  received  pricr 
to  the  anniversary  date  of  the  lease. 

Where  the  Bureau  cf  Land  Banagesent  xetuzas  on  the 
fourth  working  day  following  receipt  an  oil  and  gas 
lease  rental  check  which  is  not  negotiable  by  it,  it 
has  acted  with  reasonable  dispatch,  and  the  lease  ter- 
minates automatically  by  law  when  a substitute  check  is 
not  received  until  after  the  anniversary  date. 

An  oil  and  gas  lease  terminated  automatically  for 
untimely  payment  of  rental  may  be  reinstated  open  proof 
that  reasonable  diligence  was  exercised.  Bailing 
payment  to  the  Bureau  of  Land  Banagesent  after  it  is 
due  does  not  constitute  reasonable  diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  eutside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.  Inadvertently  sending,  prior  tc 
the  anniversary  date,  a rental  check  which  is  not 
negotiable  by  the  Bureau  of  Land  Banagesent  is  not  a 
circumstance  outside  the  control  of  the  lessee  and  does 
not  justify  a subsequent  late  payment  of  rental. 

Bristle  B.  Cobb.  67  IBLA  59  (Sept.  9,  1982) 
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to  oil  aadl  gas  lease  on  which  there  is  no  well 
capable  of  production  terminates  by  operatic!)  of  lam  if 
the  annual  rental  payment  is  not  actually  received  by 
the  Bureau  of  Land  Management  state  Office  on  or  before 
the  anniversary  date* 

The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operation  of 
law  anless  the  paysent  is  received  within  20  days  after 
the  date  of  termination, 

& terainated  oil  and  gas  lease  aaj  be  reinstated 
only  if  the  failure  t©  sake  timely  payment  was  either 
jastifiafele*  i.e. . due  to  events  outside  the  lessee's 
control,,  or  not  due  to  a lack  of  reasonable  diligence. 
Seasonable  diligence  generally  requires  sending  the 
payaent  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection*  trans- 
mittal, and  delivery  of  the  payaent.  Bailing  the 
rental  after  it  was  due  does  not  constitute  seasonable 
diligence.  Late  payaent  is  not  justified  by  the  fact 
that  the  lessee  did  not  receive  a courtesy  notice  from 
the  Bureau  of  the  Land  Management*  or  the  fact  that  he 
received  erroneous  advice  from  BIB  eaployees. 

Peter  g.  Buefeler.  67  IBLA  242  (Sept.  24*  1982) 


Co  n tinned 

BBIlSTAtEBIBl— Continued 

An  oil  and  gas  lease  on  which  there  is  bc  uell 
capable  of  producing  oil  and  gas  in  paying  quantities 
autcssfcically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pap  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstatement  of  a terainated  lease  only  if,  ascng 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  net  due  to  a lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Bsasonafcle  diligence  nornally  requires  sending 
the  paysent  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection*  trans- 
mittal* and  delivery  of  the  payaent.  Bailing  a rental 
payaent  the  day  it  is  due  does  not  constitute  reasonable 
diligence. 

Ontinely  paysent  of  the  annual  rental  say  be 
justified  if  proxiaately  caused  by  extenuating  circui- 
stances  outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  The  fact 
that  appellant  '’commutes"  to  his  place  of  business  in 
California  froa  his  hose  in  Illinois*  does  act  justify 
late  payaent. 

Donald  L.  Dazrow.  69  IBLA  62  (Bov.  29*  1982) 


fin  oil  and  gas  lease  on  which  there  is  ao  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
autosatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  ox  before  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstatement  of  a terainated  lease  only  if,  aaong 
other  requirements,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

leasonable  diligence  normally  requires  sending 
the  payaent  sufficiently  in  advance  of  the  due  date  to 
account  for  normal  delays  in  the  collection*  transait- 
tal*  and  delivery  of  the  payaent.  Mailing  a rental 
payaent  after  it  is  due  does  not  constitute  reasonable 
diligence. 

For  delay  in  submission  of  an  oil  and  gas  lease 
rental  paysent  to  be  justifiable*  factors  outside  the 
control  of  the  lessee  must  have  arisen  which  prevented 
the  lessee  froa  aeeting  the  objective  reasonable  dili- 
gence test.  Late  payaent  is  not  justified  by  inadver- 
tence* reliance  on  courtesy  billing  notices*  or 
reliance  upon  a purported  assignee  to  Bake  the  payaent. 

Bobert  G.  Arastrong  et  al..  67  IBLA  357  (Cct.  6,  1982) 


The  Department  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terainated  by  operation  of 
law  unless  the  payment  is  received  within  20  days  after 
the  date  of  teraination. 

BLH's  cashing  a late  rental  check  and  depositing 
it  in  its  unearned  account  does  not  constitute  accep- 
tance of  rental  payaent  or  a deter aination  that  a ter- 
minated oil  and  gas  lease  sill  be  reinstated. 

Bose  L.  Tereazi,  68  IBLA  21  (Oct.  19,  1982) 


A lease  terainated  automatically  for  untimely  pay- 
sent  of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payaent  was  justifiable.  A late 
payaent  will  not  be  excused  where  payment  was  trans- 
mitted after  the  due  date  and  the  lessee  asserts  that  he 
was  unaware  of  the  appropriate  due  date. 

Bharrc  Associates*  68  IBLA  92  (Oct.  22,  1982) 


A lease  terminated  automatically  for  UDtiiely 
payment  of  atnual  rental  aay  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised*  or  that 
lack  c£  diligence  was  justified.  In  the  absence  cf 
such  proof*  a petition  for  reinstateaent  is  properly 
denied. 

Seasonable  diligence  ordinarily  requires  sailing 
payment  sufficiently  in  advance  cf  the  anniversary  date 
to  account  for  normal  delays  in  the  collection*  trans- 
mittal, and  delivery  of  the  Bail.  Where  a lessee 
misdirects  a lease  rental  paysent  to  the  wrong  Bureau 
of  Land  Management  office  and  it  arrives  at  the  cf f ice 
cn  the  anniversary  date  cf  the  lease,  there  can  be  nc 
finding  of  reasonable  diligence. 

A late  rental  paysent  may  be  justifiable  if  it 
is  demonstrated  that  at  or  near  the  anniversary  date 
there  existed  sufficiently  extenuating  circumstances 
outside  the  lessee's  control  which  affected  its  actions 
in  paying  the  rental  fee.  An  accidental  deviation  in  a 
lessee's  noraal  payment  procedure  which  results  in  pay- 
ment being  misdirected  to  the  wrong  Bureau  cf  Land 
Management  cffice  is  net  a circumstance  outside  the 
lessee's  control. 

Gulf  Cil  Ccr  p . . 69  IBLA  263  (Dec.  21,  1982) 


BEL2BC0ISBH1N1S 

Where  a lessee  relinquishes  an  oil  and  gas  lease* 
he  is  exercising  a right  given  to  him  by  the  Bireral 
Leasing  Act,  and  ELM  may  not  interfere.  The  relinquish- 
ment is  effective  as  cf  the  day  it  is  filed*  notwith- 
standing that  prospective  assignees  of  an  interest  in 
the  lease  may  object. 

Where  an  oil  and  gas  lessee  has  assigned  an 
interest  to  a party  which  is  assertedly  a tena  fide 
purchaser*  and  where  the  lessee  subsequently  relin- 
quishes his  lease  interest  as  part  cf  a guilty  plea 
agreement  in  a Federal  criminal  proceeding  in  which  he 
is  charged  with  illegally  manipulating  the  ncnccvpeti- 
tive  lease  sale  system,  the  assignee's  interest  is  net 
preserved  by  the  bona  fide  purchaser  previsions,  which 
do  net  protect  any  purchasers  of  lease  interests  frea 
destruction  by  the  relinquishment  or  compelled  disposi- 
tion of  the  underlying  lease  by  the  lessee. 

.EaSfcgEx-Li-^.lpdrikgpajjl^s,  6 2 IBLA  119 
(Mar.  4,  1982) 
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The  law  imputes  knowledge  when  opportunity  and 
interest,  combined  with  reasonable  care,  would  neces- 
sarily impart  it;  therefore,  where  the  Bureau  of  Land 
Management  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a corporate  lessee  which  the 
lessee  claiaed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  infora  the  proper  office. 

Getty  Oil  Co..  61  IBLA  226  (Jan.  28,  1982)  89  I.E.  26 


Hhere,  following  a drawing  of  siaultanecusly  filed 
oil  and  gas  lease  offers,  a priority  applicant  fails  to 
submit  advance  rental  within  30  days  after  receipt  of  a 
notice  that  payaent  was  due,  disqualification  of  the 
offer  is  automatic. 

Paul  H.  Landis.  61  IBLA  244  (Jan.  28,  1982) 


Hhere,  in  a drawing  of  simultaneously  filed  oil 
and  gas  lease  offers,  the  first-drawn  applicant  fails 
to  submit,  within  15  days  after  notice,  payaent  of  the 
advance  rental  identifying  the  lease  account  to  which 
it  is  to  be  applied  as  prescribed  by  43  CFR  3112.4-1 
(1979) , disqualification  is  automatic,  and  the  right  of 
the  next  drawee  to  receive  first  consideration  attaches. 

Elmer  J.  Parker.  61  IBLA  248  (Jan.  28,  1982) 


Reasonable  diligence  requires  sailing  the  rental 
payment  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  collection,  transait- 
tal,  and  delivery  of  the  mail.  Bailing  the  rental  in 
San  Rafael,  California,  2 days  before  it  is  due  in 
Billings,  Montana,  does  not  constitute  reasonable  dili- 
gence. 

Thomas  H.  Wilson.  61  IBLA  287  (Feb.  2,  1982) 


A noncompetitive  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  offer  is  deficient  in  the  first 
year's  rental  by  more  than  10  percent. 

James  H.  Chudnow,  Laurent  A.  Giesbert.  62  IBLA  19 
"(FebT”  24,~1982) 


Failure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  autoaatic  termination  of  the  lease  by  operation  of 
law.  30  U.S.C.  5 188(b)  (1976).  A lease  may  be  rein- 

stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a lack  of  reasonable  diligence 
on  the  part  of  the  lessee.  30  U.S.C.  $ 188(c)  (1976). 

David  E.  Cooley,  Jr..  62  IBLA  87  (Feb.  25,  1982) 

Robert  S,  Hughes,  Helen  G.  Hughes.  66  IBLA  304 
(Aug.  24 ,~ 1 982) 


Upon  failure  of  a lessee  to  pay  full  rental  on  or 
before  the  anniversary  date  of  a lease,  for  any  lease 
on  which  there  is  no  well  capable  of  producing  oil  or 
gas  in  paying  quantities,  the  lease  automatically  ter- 
minates by  operation  of  law,  where  the  deficiency 
exceeds  the  permissible  amount  of  $10  or  5 percent  of 
the  total  due,  the  amount  permitted  to  be  made  up  under 
43  CFR  3108.2-1. 

Grace  Petroleum  Corp. . 62  IBLA  180  (Mar.  8,  1982) 
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An  oil  and  gas  lease  on  which  there  is  no  sell 
capable  of  producing  oil  or  gas  in  paying  quantities 
automatically  terainates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  befcre  the 
anniversary  date  of  the  lease.  30  O.S.C.  f 188(b) 
(1976).  Under  30  O.S.C.  « 188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terminated  oil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Sun  Oil  Co..  63  IBLA  26  (Bar.  26,  1982) 

Bicbard  C.  Butbard.  68  IBLA  170  (Bov.  4,  1982) 


Hhere  a noncompetitive  oil  and  gas  lease  is  can- 
celed in  part  because  some  of  the  lands  were  already 
patented,  the  Department  may  return  the  excess  rentals 
pursuant  to  the  repayment  provision  of  the  Federal 
Land  Policy  and  Hanageaent  Act  of  1976,  43  O.S.C. 

9 1734(c)  (1976).  However,  in  absence  of  statutory 
provisions,  no  interest  nay  be  paid  by  the  Government 
on  such  refunds. 

Rcacla  A.  Jarett.  63  IBLA  228  (Apr.  16,  1982) 

89  I.D.  207 


In  order  for  the  failure  to  pay  oil  and  gas  lease 
rental  timely  to  be  considered  justifiable,  generally 
it  must  be  caused  by  factors  outside  the  lessee's  con- 
trol, which  were  the  proximate  cause  of  the  failure.  A 
lessee's  igncrance  cf  BLB's  correct  address,  resulting 
in  the  return  to  him  of  the  incorrectly  addressed  pay- 
ment envelopes,  is  net  a justifiable  excuse. 

Bartin  Exploration  Management  Corp..  63  IBLA  287 
(Apr.  22,  1982) 


Under  30  U.S.C.  « 188(c)  (1976)  the  Secretary  cf 

the  Interior  has  no  authority  to  reinstate  an  cil  and 
gas  lease  terminated  by  operation  of  law  for  failure  to 
make  timely  payaent  unless  payaent  is  tendered  at  the 
proper  office  within  20  days  of  the  doe  date. 

Acostolos  Palicabeis.  64  IBLA  119  (Bay  19,  1982) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  of  producing  oil  and  gas  in  paying  quantities 
autoaatically  terainates  by  operatic®  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  befcre  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstateaent  of  a terainated  lease  cnly  if,  aacng 
other  requir eaents,  the  failure  to  Fay  the  rental  was 
either  justifiable  or  net  doe  to  a lack  of  reascnable 
diligence  on  the  part  of  the  lessee. 

Alainex  O.S.A..  Inc..  64  IELA  274  (June  2,  1982) 

Victory  Land  and  Exrlcration  Co..  65  IBLA  373  (July  2C, 
1982) 

Robert  G.  Armstrong  et  al..  67  IBLA  357  (Oct.  6,  1982) 
ponald  L.  Barrow.  69  IELA  62  (Nov.  29,  1982) 


An  oil  and  gas  lease  terainated  by  operation  cf 
law  for  failure  tc  pay  tiaely  the  advance  rentals  can 
be  reinstated  cnly  when  the  lessee  shows  that  his 
failure  tc  pay  the  rental  on  or  prior  to  the  anniver- 
sary date  was  justifiable  or  not  due  to  a lack  cf 
reascnable  diligence.  Reasonable  diligence  is  tot 
shown  where  a computer  failure  to  make  tiaely  payment 
by  Feb.  1 is  discovered  cn  or  about  Feb.  16;  a check  is 
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not  subsequently  mailed  until  Feb.  25;  and  payment  is 
not  actually  received  by  ELM  until  Mar.  1. 

Trend  Resources  Ltd,.  64  IBLA  383  (June  17,  1982) 


Where  an  applicant  for  a noncompetitive  cil  and 
gas  lease  fails  to  submit  the  first  year's  advance 
rental  within  30  days  from  receipt  of  notice  to  dc  sc, 
as  required  by  43  CFR  3112.4-1  (a),  and  there  is  insuf- 
ficient evidence  that  the  tank's  failure  to  honor  a 
check  submitted  timely  to  BLM  in  payment  cf  the  rental 
was  due  to  bank  error,  the  application  is  properly 
re  jected  . 

Kathy  L.  Phillips , 64  IBLA  388  (June  17,  1982) 


Where  the  owner  of  a lease  that  has  terminated 
pursuant  to  30  O.S.C.  § 188(b)  (1976)  for  failure  to 

make  timely  annual  rentals  fails  to  pay  the  full  rent 
within  20  days  of  the  lease  anniversary  date,  a peti- 
tion for  reinstatement  is  properly  denied. 

The  notice  of  termination  referred  to  in  43  CFB 
3108.2-1  is  sent  to  an  oil  and  gas  lessee  only  if  the 
full  amount  of  the  rental  due  has  been  paid  or  tendered 
within  20  days  after  the  lease  anniversary  date. 

Tesoro  Petroleum  Coro.  . 65  IBLA  99  (June  24,  1982) 


An  oil  and  gas  lease  offer  which  includes  advance 
rental  commensurate  to  the  number  of  acres  requested  is 
improperly  rejected. 

Leon  Jeff coat  et  al. . 66  IBLA  80  (July  29,  1982) 


Where  the  Department,  through  a duly  promulgated 
regulation,  has  increased  a rental  rate  on  all  noncom- 
petitive oil  and  gas  leases  issued  after  a specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  to  that  date,  including  leases  issued 
pursuant  to  the  simultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  became  effective. 

Peter  K.  Walstroa.  66  IBLA  269  (Aug.  17,  1982) 


A check  which  is  negotiable  by  a party  other  than 
the  Bureau  of  Land  Management  does  not  constitute 
timely  payment  of  lease  rental,  even  if  received  prior 
to  the  anniversary  date  of  the  lease. 

Where  the  Bureau  of  Land  Management  returns  on  the 
fourth  working  day  following  receipt  an  oil  and  gas 
lease  rental  check  which  is  not  negotiable  by  it,  it 
has  acted  with  reasonable  dispatch,  and  the  lease  ter- 
minates automatically  by  law  when  a substitute  check  is 
not  received  until  after  the  anniversary  date. 

Kristie  B.  Cobb.  67  IBLA  59  (Sept.  9,  1982) 


An  oil  and  gas  lease  offer  for  surveyed  land  or 
land  within  a protracted  survey  must  describe  the  land 
by  legal  subdivision,  section,  township,  and  range, 
even  though  irregular  parcels  of  land  within  that  sub- 
division may  not  be  available  for  leasing.  The  addi- 
tion of  phrases  such  as  "all  available"  or  "less 
patents"  to  such  a description  does  not  make  the 
description  improper.  However,  where  the  excepted 
land  is  not  specifically  identified  in  the  offer,  the 
offeror  is  required  to  submit  the  first  year's  rental 
for  all  of  the  acreage  in  each  subdivision  described  in 


cu  AND  gas  LEASES— Continued 
RENTALS— Continued 

the  offer  without  subtracting  amounts  allocable  tc  the 
patented  acreage,  and  rejection  of  the  offer  is 
required  where  the  offeror  fails  to  submit  sufficient 
rental  within  the  limits  of  curable  deficiency. 

James  B.  Chudncw,  John  L.  Messinqer.  67  IBLA  76 
(Sept.  10,  3982) 

j.8ieS-fl-!.-Chud.ngwJ..Jsjjn  _L,..Messlpqgr.  68  IEL I 228 
(Nov.  15,  1982) 


James  B.  Chudnow,  John  L.  Bessicuer.  69  IBLA  157 
(Dec.  13,  1982) 


The  Department  has  no  authority  to  reinstate  an 
cil  and  gas  lease  which  has  terminated  by  operation  cf 
law  unless  the  payment  is  received  within  20  days  after 
the  date  cf  termination. 

Peter  R.  Buehler , 67  IBLA  242  (Sept.  24,  1982) 


ELB's  cashing  a late  rental  check  and  depositing 
it  in  its  unearned  account  does  not  constitute  accep- 
tance of  rental  payment  or  a determination  that  a ter- 
minated oil  and  gas  lease  will  be  reinstated. 

68  IBLA  21  (Oct.  19,  1982) 


An  oil  and  gas  lease  offer  for  irregular  parcels 
of  acquired  land  within  a surveyed  township  must  be 
described  by  metes  and  bounds  under  43  CPS  3101.2-3  (a). 
Where  offerors  list  lands  in  an  offer  by  legal  sub- 
division but  indicate  that  they  only  desire  "8SfW  and 
FWS"  acquired  lands  within  those  subdivisions  including 
both  regular  and  irregular  parcels,  the  Bureau  cf  Land 
Management  may  evaluate  the  offer  on  the  basis  cf  the 
total  land  properly  described  by  legal  subdivision. 
However,  the  offeror  is  required  to  submit  the  first 
year's  rental  for  all  of  the  acreage  in  each  subdivi- 
sion described  in  the  offer  without  subtracting  amounts 
allocable  tc  undesited  acreage,  and  rejection  of  the 
offer  is  required  where  the  offeror  fails  to  submit 
sufficient  rental  within  the  limits  of  curable 
deficiency. 

Jaiee-B, .Chad bow,. Jctnp_i. .flesainger,  68  IBLA  181 
( So v.  8,  1982) 


Where  an  application  is  drawn  first  in  a simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  the  Bureau  of  Land  Management  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFB  3112.4-1  and  3112.6-1,  ahen 
the  applicant  submits  a payment  of  $60  within  the 
specified  time,  but  fails  to  submit  the  $1  deficiency 
within  the  allowed  tiae. 

J.  Gene  Bverette.  68  IBLA  225  (Sow.  15,  1982) 


The  legal  presumpticn  that  adainistrative  offi- 
cials have  properly  discharged  their  duties  and  act 
lost  or  misplaced  legally  significant  documents  filed 
with  them  is  rebuttable  by  probative  evidence  tc  the 
contrary.  Hcwever,  an  affidavit  that  a lease  rental 
check  was  enclosed  in  the  sane  envelope  together  with 
other  documents  that  were  received  by  BLM  mast  be 
corroborated  by  other  evidence  to  establish  filing 
where  there  is  no  evidence  of  receipt  of  the  payment 
in  the  file. 

Where  an  applicant  for  a noncompetitive  cil  and 
gas  lease  in  the  simultaneous  filing  program  fails  to 
submit  the  first  year's  advance  rental  within  30  days 
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fro*  receipt  of  notice  to  do  so,  as  required  by  43  CFB 
3112.4-1  (a) , bis  application  is  properly  rejected  under 
43  CFR  3112.6-1 (d) . 


69  IBLA  66  (Nov. 


30,  1982} 


Survey  to  determine  whether  offsets  of  payaents  would 
have  been  proper. 

Bobil  Oil  Corn..  65  I EL  A 295  (July  13,  1982} 


It  is  the  responsibility  of  a lessee  to  see  that 
any  payaent  tendered  for  annual  rental  of  an  oil  and 
gas  lease  is  so  identified  that  the  appropriate  Bureau 
of  Land  Hanagenent  office  can  credit  the  payaent  to  the 
proper  lease  account.  Hhere  the  official  assignaent 
creating  the  lease  contains  the  correct  serial  nuaber, 
and  where  the  lessee  has  previously  been  given  a cour- 
tesy notice  and  receipts  bearing  the  correct  identifi- 
cation nuaber,  but  the  lessee  does  not  return  the 
notice  with  his  payment  and,  instead,  includes  an 
incorrect  identification  nuaber  on  his  payaent  check, 
he  has  not  adequately  identified  bis  payaent,  and  the 
lease  terainates  by  operation  of  law  for  failure  to  pay 
rental  on  or  before  the  anniversary  date  of  the  lease. 

Fvro  Energy  Com..  69  IBLA  327  (Dec.  28,  1982) 


RIGHTS-OF-HAI  LEASES 

Lands  under  reservoir  rights-of-way  nay  be  leased 
for  oil  and  gas  only  under  authority  of  the  Act  of 
Hay  21,  1930,  30  O.S.C.  §§  301-306  (1976).  Such  lands 
are  not  "available  for  leasing  under  the  [Mineral 
Leasing]  Act,"  within  the  aabit  of  the  640-acre  limita- 
tion set  forth  at  43  CFR  3110.1-3  (a).  However,  a lease 
offer,  which  does  not  include  all  of  the  lands  within  a 
reservoir  right-of-way  comprised  of  only  about  110 
acres,  is  properly  rejected  in  the  exercise  of  the 
Secretary's  discretionary  authority,  and  must  be 
rejected  as  a natter  of  law  when  the  offeror  is  not  a 
person  qualified  under  the  1930  Act  to  lease  the  lands 
in  question. 

Curtis  theeler.  62  IBLA  384  (Bar.  24,  1982) 


Lands  under  a railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Bax.  3,  1875,  18  Stat.  482,  are  not 
properly  leased  under  the  Mineral  Leasing  Act  of  1920, 
30  O.S.C.  9 181  (1976)  , hut  instead  must  be  leased 
under  the  exclusive  authority  of  the  Act  of  Hay  21, 
1930,  30  O.S.C.  99  301-306  (1976),  and  43  CFB 
3100.0-3  (d)  (1)  . 

An  oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  of  1920  does  not  include  the  oil  and  gas 
deposits  underlying  a railroad  right-of-way,  which 
crosses  the  leased  tract,  even  though  the  lease  does 
not  expressly  except  such  deposits  from  its  coverage. 


68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


BOTALTIBS 

A request  for  refund,  repayment,  or  crediting 
of  excess  payaents  against  future  payaents  due  under 
43  O.S.C.  9 1339  (1976)  must  be  made  as  the  limitation 
in  the  statute  provides,  within  2 years  from  the  date 
such  excess  payaents  are  actually  aade. 

where  a Geological  Survey  audit  revealing  that  a 
lessee  has  underpaid  royalties  on  certain  leases  is 
challenged  by  the  lessee  who  alleges  that  overpayments 
were  also  made  on  the  sane  leases  during  the  audit 
period,  and  where  Geological  Survqy  has  assessed  the 
lessee  for  the  underpayments,  but  not  considered  the 
aerits  of  the  lessee's  allegations  with  respect  to 
overpayments,  the  case  will  be  remanded  to  Geological 


STIPOIATICHS 

The  Bureau  of  Land  Banagement  may  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  cf 
a no  surface  occupancy  stipulation.  Where  the  record 
does  not  show  that  the  Bureau  has  adequately  consid- 
ered the  factcrs  invclved  and  that  the  stipulation  is 
a reasonable  leans  to  accomplish  proper  departaental 
purposes,  a decision  requiring  stipulations  will  be 
set  aside  and  reaanded  for  reconsideration. 

Janes  H.  Chudncw.  62  IBLA  16  (Feb.  23,  1982) 


Where  the  Bureau  of  Land  Banagement  requests  an 
offeror  for  an  over-the-counter  noncompetitive  oil  and 
gas  lease  to  execute  special  stipulations  involving 
protection  cf  cultural  and  paleontological  resources 
on  the  leased  lands  within  30  days,  it  may  properly 
reject  the  lease  offer  when  the  special  stipulaticns 
are  not  executed  and  submitted  within  the  30  days. 
However,  where  the  offerer  asserts  on  appeal  that  it 
actually  never  received  the  stipulations,  its  failure 
to  execute  the  stipulaticns  and  return  them  to  ELB  tay 
be  treated  as  a curable  defect,  and  priority  cf  filing 
will  be  deterained  as  of  the  date  the  signed  stipula- 
tions arc  received  by  BLB . 

First  Mississippi  Cert..  62  IBLA  184  (Bar.  9,  1982) 


The  Secretary  cf  the  Interior  aay  require  an  eil 
and  gas  lease  applicant  to  accept  stipulaticns  xeasen- 
ably  designed  to  prctect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  cf 
a lease.  Where  the  reccinendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  prctect 
wilderness  characteristics  of  the  land  pending  a study 
required  by  sec.  603  of  the  Federal  Land  Policy  and 
Banagement  Act  cf  1976,  43  O.S.C.  9 1782  (1976),  the 
special  stipulation  is  reasonable. 

Banner  Oil  6 Gas.  Ltd..  63  IBLA  23  (Bar.  26,  1982) 


Nhere  separate  lease  stipulaticns  are  prcpcsed  by 
different  agencies  having  management  responsibilities 
for  the  same  land,  and  their  combined  effect  is  tc  pre- 
clude the  lessee  from  operating  on  any  pertien  cf  the 
lease,  the  case  will  be  remanded  for  possible  modifica- 
tion or  substituticn  to  accommodate  leasing  operations 
where  it  appears  that  neither  agency  intended  that  the 
lessee  be  barred  from  surface  occupancy  of  the  entire 
leasehold. 

Marta  F.  Strcoch.  63  IBLA  119  (Apr.  2,  1982) 


A stipulation  properly  iapleaenting  an  amendment 
to  sec.  1 of  the  Mineral  Leasing  Act,  30  O.S.C.  9 181 
(1976),  by  E.L.  97-78,  Nov.  16,  1981,  which  requires 
the  lessee  to  submit  a plan  of  operation  fox  ncaccn- 
ventional  development  aethodsj  aay  be  imposed  by  BLB  at 
any  time  prior  to  BLH's  formal  acceptance  of  a ncnccm- 
petitive  lease  offer. 

BiVOCO  of  Aierica.  Lld...  63  IBLA  284  (Apr.  22,  1982) 
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Where  a noncospetiti ve  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.  Where 
there  is  no  evidence  that  an  offeror  bad  actual  knowl- 
edge of  the  stipulation,  the  posting  of  a notice  of  the 
stipulation  in  the  public  room  of  the  BLR  State  office 
is  not  adequate  notice,  and  the  offeror  is  net  bcund  to 
accept  the  lease  with  the  added  stipulation. 

Eaerv  Energy,  Inc..  64  IBLA  175  (Hay  26,  1982) 


Where  a noncoapetiti ve  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of  an 
additional  stipulation,  the  lease  is  not  binding  on  the 
offeror,  and  it  is  without  effect  in  the  absence  of  the 
offeror's  consent  to  the  additional  stipulation.  Where 
there  is  no  evidence  that  an  offeror  had  actual  knowl- 
edge of  the  stipulation  at  the  tine  of  filing,  the 
posting  of  a notice  of  the  stipulation  in  the  public 
roon  of  the  BLR  State  office  is  not  adequate  notice, 
and  the  offeror  is  not  bound  to  accept  the  lease  with 
the  added  stipulation. 

Beery  Energy.  Inc..  64  IBLA  285  (June  4,  1982) 


The  Secretary  of  the  Interior  nay  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environaental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  recoanendaticns  to  inpose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat  in  an  area  where  it  is  hoped  that 
these  aninals  will  be  reestablished,  the  imposition  of 
protective  stipulations  will  be  affirned. 

Ted  C.  Findejss.  65  IBLA  210  (June  30,  1982) 


Where  the  notice  of  a conpetitive  sale  of  oil  and 
gas  leases  clearly  provided  that  the  leases  would  be 
subject  to  a "No  Surface  Occupancy"  stipulation,  by 
naking  a bid  for  the  indicated  parcel,  the  bidder  was 
bound  to  accept  the  stipulation. 

Where,  through  inadvertence,  there  was  failure  to 
include  the  "No  Surface  Occupancy"  stipulation  recited 
in  the  sale  notice  with  the  executed  lease,  BLR  is  not 
estopped  to  require  compliance  with  the  caitted  stipu- 
lation when  the  omission  is  discovered  after  issuance 
of  the  lease. 

Anadarko  Production  Co,.  66  IBLA  174  (Aug.  12,  1982) 


Where  a noncompetitive  over-the-counter  oil  and 
gas  lease  is  issued  without  notice  to  the  offeror  of 
additional  stipulations,  the  lease  is  not  binding  on 
the  offeror,  and  it  is  without  effect  in  the  absence 
of  the  offeror's  consent  to  the  additional  stipulations. 
Where  there  is  no  evidence  that  an  offeror  had  actual 
knowledge  of  the  stipulations  at  the  tine  cf  filing, 
the  offeror  is  not  bound  to  accept  the  lease  with  the 
added  stipulations. 

John  D.  La  Rue.  66  IBLA  347  (Aug.  26,  1982) 


STIPULATIONS— Continued 

Applicants  for  cil  and  gas  leases  aay  be  required 
to  accept  a stipulation  as  reasonable  and  in  the  public 
interest  and  in  accord  with  national  and  departaenial 
policy,  which  stipulation  requires  lessees  to  engage 
the  services  of  a qualified  professional  archaeologist 
to  conduct  a survey  of  the  areas  to  be  leased  for 
evidences  of  archaeological  or  historic  sites  or 
■aterials  with  the  ccst  to  be  borne  by  the  lessees. 

Alter  Oil  Cert..  67  IBLA  197  (Sept.  22,  1982) 


where  a noncoapetitive  over-the-counter  cil  and 
gas  lease  is  issued  without  notice  to  the  offerer  of  an 
additional  stipulation,  the  lease  is  not  binding  cn  the 
offeror,  and  it  is  without  effect  in  the  absence  cf  the 
offeror's  consent  to  the  additional  stipulation.  Bcv- 
ever,  the  offeror's  consent  to  the  additional  stipula- 
tion will  be  assuaed,  and  the  lease  presuaed  to  be 
validly  issued,  unless  the  offeror  objects  to  the 
stipulation  within  3C  days  of  its  receipt.  Any 
deficiency  in  the  notice  procedure  for  the  stipulation 
is  cured  when  the  offerer  fails  to  object  tiaely  to 
iaposition  of  the  new  stipulation. 

Eaergy  Energy  (On  Becousjderation) . 67  IBIA  260 
(Sept.  27,  1582) 


The  Secretary  cf  the  Interior  aay  require  an  cil 
and  gas  lease  applicant  to  accept  stipulaticns  reason- 
ably designed  to  protect  environaental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  cf 
a lease.  Where  the  recoaaendations  to  inpose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat,  the  iaposition  of  protective 
stipulations  will  be  affirned. 

The  Secretary  of  the  Interior  aay  require  aa  cil 
and  gas  lease  applicant  to  accept  stipulaticns  reasen- 
ably  designed  to  protect  environaental  and  ctbez  land 
use  values  as  a ccnditicn  precedent  to  the  issuance  cf 
a lease,  where  the  recoanendaticns  to  iapose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a study 
as  required  by  sec.  603  cf  the  Federal  Land  Policy  and 
Ranageoent  Act  of  1976,  43  U.S.C.  § 1782  (1976).  the 
special  stipulaticns  are  not  unreasonable,  per  ee. 

fda  Lee  Andersen.  John  B.  Anderson.  67  IBLA  340 
(Oct.  5,  1982) 


The  Secretary  of  the  Interior  aay,  in  his  discre- 
tion, reject  any  offer  tc  lease  public  lands  fer  cil 
and  gas  deposits  upon  a proper  deteraination  that  leas- 
ing would  not  be  in  the  public  interest.  Hcwever,  if 
he  decides  to  issue  a lease,  be  aay  require  the  accep- 
tance of  stipulations  reasonably  designed  tc  prctect 
environaental  and  other  land  use  values  as  a ccnditicn 
precedent  to  issuance  of  such  a lease. 

Janes  H.  Chudnow.  John  L.  Hesainqer.  67  IBIA  36C 
(Oct.  7,  1982) 

Ted  C.  Pindeiss.  69  IEL A 34  (Hov.  29,  1982) 


Where  the  Bureau  of  Land  Hanageaent  requests  an 
offerer  for  an  cver-the-ccunter  noncoapetitive  cil  and 
gas  lease  to  execute  special  stipulations  within  30 
days,  it  nay  prcperly  reject  the  lease  offer  when  the 
special  stipulations  are  not  executed  and  subaitted 
within  the  3C  days.  Bcwever,  where  the  offeror  subse- 
quently subaits  the  signed  stipulaticns  pricr  tc  the 
filing  cf  a junior  effer,  the  Board  will  retand  the 
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case  to  BLN  so  that  his  offer  say  be  considered  with 
priority  as  of  that  tine. 

Jaaes  B.  Chudnow.  68  IBLA  87  (Oct.  22,  1982) 


The  Bureau  of  Land  Hanageaent  aay  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of  a 
no  surface  occupancy  stipulation.  Hhere  the  record 
■hows  that  the  Bureau  has  adequately  considered  the 
factors  involved  and  that  the  stipulation  is  a reason- 
able seans  to  accoaplish  proper  Departaental  purposes, 
a decision  requiring  the  stipulations  will  be  affiraed. 

Ted  C.  Pindeiss.  68  IBLA  167  (Oct.  29,  1982) 


The  Secretary  of  the  Interior  nay,  in  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  deteraination  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
he  decides  to  issue  a lease,  he  aay  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environaental  and  other  land  use  values  as  a condition 
precedent  to  issuance  of  such  a lease. 

Nhere  the  Bureau  of  Land  Hanageaent  iaposes  a no 
surface  occupancy  stipulation  on  certain  lands  in  an 
oil  and  gas  lease  offer  and  rejects  the  reaainder  of 
the  lands  in  the  offer  stating  that  all  lands  in  the 
offer  are  in  the  Jackson  Canyon  Bald  Eagle  Bcost,  and 
there  is  no  inforaation  in  the  record  to  support  a 
distinction  between  the  lands  available  for  leasing 
subject  to  stipulation  and  those  considered  unavailable, 
the  decision  will  be  set  aside  and  the  case  remanded 
for  reconsideration. 

Fortune  Oil  Co..  68  IBLA  288  (Nov.  19,  1982) 


Although  the  Bureau  of  Land  Hanageaent  aay 
require  such  special  stipulations  as  are  necessary  for 
protection  of  environaental  and  other  land  use  values, 
such  special  stipulations  aust  be  supported  by  valid 
reasons  weighed  with  due  regard  for  the  public  interest. 
A decision  to  iapose  a no  surface  occupancy  stipulation 
will  be  affiraed  where  the  record  on  appeal  indicates 
that  the  restriction  is  based  on  valid  concerns  and  the 
applicant  fails  to  show  that  the  restriction  is  unrea- 
sonable. 

Janes  H.  Chudnow.  69  IBLA  16  (iov.  2«,  1982) 


SUSPENSIONS 

The  applicable  statute,  30  U.S.C.  i 184  (j)  (1976), 

and  regulation,  43  CFB  3108.3(e),  authorize  the 
granting  of  a suspension  of  lease  tera  and  obligation 
to  pay  rental  where,  during  a proceeding  described 
therein,  a party  files  with  the  Secretary  a waiver  of 
his  rights  under  the  lease,  including  particularly, 
where  applicable,  rights  to  drill  and  to  assign. 

Hichioan  Wisconsin  Pipeline  Co.  et  al..  64  IELA  247 
(Hay  28,  1982) 


A tiaely-filed  application  for  suspension  of  an  oil 
and  gas  lease  is  an  appropriate  vehicle  for  protecting 
the  rights  of  a lessee  where  prejudice  is  threatened  by 
delay  in  granting  an  application  for  a perait  to  drill 
a well  without  fault  of  the  lessee.  Although  an  appli- 
cation for  suspension  filed  prior  to  lease  expiration 
aay  be  approved  retroactively  after  the  expiration 
date,  the  lease  expires  at  the  end  of  its  tern  if  no 


OIL  AND  GAS  IBISES— Continued 
SUSPENSIONS — Continued 

application  for  suspension  is  filed  prior  to  the 
expiration  date. 

Fuel  Besources  Pevelopaent  Co..  69  IBLA  39  (Hcv.  29, 
1982) 


TEBHII ATICN 

The  law  iaputes  knowledge  when  opportunity  and 
interest,  coabined  with  reasonable  care,  would  neces- 
sarily i apart  it;  therefore,  where  the  Bureau  of  Land 
Hanageaent  served  notice  of  an  oil  and  gas  lease  rental 
increase  on  an  office  of  a corporate  lessee  which  the 
lessee  claiaed  was  not  its  address  of  record  for  the 
lease,  the  lessee  cannot  assert  ignorance  of  the 
increase  because  reasonable  care  would  dictate  that  the 
office  receiving  the  notice  infora  the  proper  office. 

A late  rental  payaent  aay  be  justifiable  if  it  is 
denonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  his  or  her  actions 
in  paying  the  rental  fee.  Bhere  a lessee  asserts  a lack 
of  knowledge  of  a rental  increase  as  justif icaticc  for 
its  failure  to  pay  finely  the  full  aacurt  of  the  rental, 
the  lease  will  not  be  reinstated  if  the  record  supports 
a finding  that  the  lessee  had  knowledge  of  the  increase 
apprcxiaately  6 weeks  pricr  to  the  anniversary  date  of 
the  lease. 

Getty  Oil  Co..  61  IELA  226  (Jan.  28,  1982)  89  I.E.  26 


A lease  terainated  autonatical ly  fcr  untiaely  pay- 
aent  of  annual  rental  nay  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  sake  finely  paynent  was  "justifiable."  In 
the  absence  cf  such  prccf,  a petition  for  reinstatexent 
is  properly  denied. 

A late  rental  paynent  may  be  justifiable  if  it  is 
denonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circunstances  outside 
the  lessee's  control  which  affected  bis  actions  in  pay- 
ing the  rental  fee.  The  fact  that  lessee's  employee, 
responsible  for  subnitting  the  rental  paynent,  was  hoxe 
1 day  with  his  ill  wife  and  was  overburdened  with  extra- 
ordinary business  natters,  does  not  justify  reinstate- 
aent . 

Thongs  B.  Wilson.  61  IELA  287  (Jet.  2,  1982) 


A lease  terninated  automatically  for  untiaely  pay- 
nent of  annual  rental  nay  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  lack 
of  diligence  was  justified.  In  the  absence  cf  such 
proof,  a petition  fcr  reinstatenent  is  properly  denied. 

Beascnable  diligence  erdinarily  requires  railing 
payaent  sufficiently  in  advance  cf  the  anniversary  date 
to  account  fcr  nornal  delays  in  the  collection,  trans- 
nittal,  and  delivery  cf  the  nail.  Failing  a rental 
paynent  after  it  is  due  does  not  constitute  reasonable 
diligence. 

Untiaely  payaent  cf  the  annual  rental  say  be  justi- 
fied if  proxisately  caused  by  extenuating  circuistances 
outside  the  lessee's  control  which  cccurred  at  or  near 
the  anniversary  date  cf  the  lease.  Neither  igncrance 
of  the  law  ncr  a business  or  pleasure  trip  justifies 
late  payaent. 

Jaaes  H T Cbudncw.  62  IBLA  13  (Feb.  23,  1982) 
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Pailure  to  pay  the  annual  rental  for  an  oil  and 
gas  lease  on  or  before  the  anniversary  date  results  in 
the  automatic  termination  of  the  lease  by  operation  of 
law.  30  U.S.C.  4 188(b)  (1976).  A lease  oay  be  rein- 

stated if  the  failure  to  pay  the  rental  was  either  jus- 
tifiable or  not  due  to  a lack  of  reasonable  diligence 
on  the  part  of  the  lessee.  30  U.S.C.  4 188(c)  (1976). 

David  E.  Cooley,  Jr..  62  IBLA  87  (Pet.  25,  1982) 

Bobert  S.  Hughes.  Helen  G.  Hughes.  66  IBLA  3C4 
(Aug.  24,  1982) 


CIL  AMD  GAS  LIASES — Continued 
TE8EIMATICB — Continued 

the  lease  tern,  with  a bona  fide  intent  tc  ccxplete  a 
producing  well. 

Upon  a deter ainaticn  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  being 
performed  on  the  leased  lands,  or  fcr  the  lease  urder 
an  approved  cci aunitizaticn  agreement,  on  the  last  day 
of  the  lease  ten,  the  lessee  of  record  and  its  de 
facto  assignee  are  entitled  to  a hearing  on  issues  of 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  midnight  on  the  relevant  date. 

Tenneco  Oil  Cc..  63  IELA  339  (Apr.  28.  1982) 


Upon  failure  of  a lessee  to  pay  full  rental  on  or 
before  the  anniversary  date  of  a lease,  for  any  lease 
on  which  there  is  no  well  capable  of  producing  oil  or 
gas  in  paying  quantities,  the  lease  automatically  ter- 
ainates  by  operation  of  law,  where  the  deficiency 
exceeds  the  peraissible  aaount  of  $10  or  5 percent  of 
the  total  due,  the  aaount  pernitted  to  be  nade  up  under 
43  CFB  3108.2-1. 

Where  a proposed  assignnent  of  an  oil  and  gas 
lease  has  not  been  approved  by  BIB  and  the  lease  has 
autoaatically  terainated  by  operation  of  law  for  fail- 
ure to  pay  rental  tiaely,  only  the  original  lessee  as 
the  holder  of  record  of  the  lease,  and  not  the  poten- 
tial assignee,  say  have  the  lease  reinstated  on  the 
ground  that  due  diligence  was  exercised  or  that  late 
payaent  was  justified. 

grace  Petroleum  Corn..  62  IBLA  180  (Bar.  8,  1982) 


An  oil  and  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying  quantities 
autoaatically  teroinates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  4 188(b) 
(1976).  Under  30  U.S.C. ,4  188(c)  (1976),  the  Depart- 

ment of  the  Interior  has  no  authority  to  reinstate  a 
terainated  oil  and  gas  lease  where  the  rental  payaent 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

A notice  of  teraination  is  sent  to  the  lessee  of  a 
terainated  oil  and  gas  lease  only  if  the  lessee  has  ten- 
dered payaent  of  the  rental  within  20  days  after  the 
anniversary  date. 

Sun  Oil  Co..  63  IBLA  26  (Bar.  26,  1982) 


The  lessee  of  an  oil  and  gas  lease  issued  after 
Sept.  2,  1960,  that  has  reached  the  end  of  its  priaary 
tera  aust  subsit  the  rental  for  the  first  year  of  an 
anticipated  extended  tern  under  30  U.S.C.  4 226(e) 

(1976)  on  or  before  the  regular  anniversary  date  of  the 
lease.  Failure  to  subnit  the  rental  tiaely  results  in 
the  autoaatic  teraination  of  the  lease  by  operation  of 
law  under  30  U.S.C.  4 188(b)  (1976). 

gulf  Oil  Corn..  63  IBLA  296  (Apr.  23,  1982) 


An  assignee  of  a preexisting  oil  and  gas  lease 
which  is  held  by  BLB  to  have  been  terainated  by  opera- 
tion of  law  has  standing  to  appeal,  even  though  the 
assignaent  has  not  yet  been  approved,  although  BLB  nay 
not  be  required  to  give  separate  notice  of  teraination 
to  such  an  assignee. 

To  qualify  for  a 2-year  extension  pursuant  to 
30  U.S.C.  4 226  (e)  (1976)  , the  evidence  aust  show  that 

actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  coaaunitization  agreeaent,  on  the  last  day  of 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  prcducticn  terainates  by  operaticn  cf  law  if 
the  annual  rental  payaent  is  not  actually  received  by 
the  Bureau  cf  Land  Ranageaent  State  Office  cn  or  befcre 
the  anniversary  date. 

I.>.lB.ItSlSlajl.Jfeg§sSgl.«-Ufe££ll-Cil-S.Gas_Ccr^. 
(Appellant) . 64  IBLA  123  (Bay  19,  1982) 

Peter  p,  Bueblet.  67  IBLA  242  (Sept.  24,  1982) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  cf  prcducing  cil  and  gas  in  paying  quantities 
autoaatically  terainates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  befcre  the 
anniversary  date  of  the  lease.  Congress  has  authorized 
reinstateaent  cf  a terainated  lease  only  if,  among 
other  requireaents,  the  failure  to  pay  the  rental  was 
either  justifiable  or  not  due  to  a lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Alainex  U.S.A..  Inc..  64  IBLA  274  (June  2,  1982) 

Victory  Land  and  8xplcratjgn_cg, . 65  IELA  373  (July  2C, 
1982) 

Bobert  g.  Axastronq  et  al..  67  IBLA  357  (Oct.  6,  1982) 


A lease  terainated  autoaatically  for  untiucly  pay- 
aent of  annual  rental  nay  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  Bake  tiaely  payaent  was  "justifiable."  In 
the  absence  cf  such  prccf,  a petition  for  reinstateaent 
is  properly  denied. 

Seasonable  diligence  ordinarily  requires  nailing 
the  payment  sufficiently  in  advance  of  the  anniversary 
date  to  account  for  noraal  delays  in  the  collecticn, 
transaittal,  and  delivery  of  the  nail.  Depositing  the 
payaent  in  the  nail  on  the  saae  date  it  is  due  dees  net 
constitute  reasonable  diligence. 

Liberty  Oil  S Gas  Corn..  64  IBLA  277  (June  3,  1982) 


The  Departaent  has  no  authority  to  reinstate  an 
oil  and  gas  lease  which  has  terminated  by  operaticn  cf 
law  unless  the  payaent  is  received  within  2C  days  after 
the  date  of  teraination. 

Trend  Besources  Ltd..  64  IBLA  383  (June  17,  1982) 

Bose  L.  Terenzi.  68  IBLA  21  (Oct.  19,  1982) 
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Where  the  owner  of  a lease  that  has  terminated 
pursuant  to  30  U.S.C.  $ 188(b)  (1976)  for  failure  to 

make  timely  annual  rentals  fails  to  pay  the  full  rent 
within  20  days  of  the  lease  anniversary  date,  a peti- 
tion for  reinstatement  is  properly  denied. 

The  notice  of  termination  referred  to  in  43  CFR 
3108.2-1  is  sent  to  an  oil  and  gas  lessee  only  if  the 
full  amount  of  the  rental  due  has  been  paid  or  tendered 
within  20  days  after  the  lease  anniversary  date. 

Tesoro  Petroleum  Corp, . 65  IBLA  99  (June  24,  1982) 


An  oil  and  gas  lease  which  is  in  its  extended  term 
by  reason  of  production  terminates  by  operation  of  law 
when  it  is  determined  that  the  lease  no  longer  has  a 
well  capable  of  production  in  paying  quantities  and  no 
approved  reworking  or  drilling  operations  are  commenced 
within  60  days  of  cessation  of  production. 

John  G.  Swanson.  66  IBLA  200  (Aug.  13,  1982) 


A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upon  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  •'justifiable." 
Delivering  the  rental  payment  to  ELM  after  it  is  due 
does  not  constitute  reasonable  diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.  The  breakdown  of  a system  for  pay- 
ment of  lease  rentals  allegedly  because  of  confusion 
attributed  to  a probate  lawsuit  is  not  a sufficiently 
extenuating  circumstance  outside  the  lessee's  control 
to  justify  late  payment. 

Zions  First  National  Bank.  67  IBLA  43  (Sept.  8,  1982) 


An  oil  and  gas  lease  terainated  automatically  for 
untimely  payment  of  rental  may  be  reinstated  upon  proof 
that  reasonable  diligence  was  exercised.  Mailing 
payment  to  the  Bureau  of  Land  Management  after  it  is 
due  does  not  constitute  reasonable  diligence. 

A late  rental  payment  may  be  justifiable  if  it  is 
demonstrated  that  at  or  near  the  anniversary  date  there 
existed  sufficiently  extenuating  circumstances  outside 
the  lessee's  control  which  affected  its  actions  in  pay- 
ing the  rental  fee.  Inadvertently  sending,  prior  to 
the  anniversary  date,  a rental  check  which  is  not 
negotiable  by  the  Bureau  of  Land  Management  is  not  a 
circumstance  outside  the  control  of  the  lessee  and  does 
not  justify  a subsequent  late  payment  of  rental. 

Kristie  B.  Cobb.  67  IBLA  59  (Sept.  9,  1982) 


"Paying  quantities."  For  the  purposes  of  the 
extension  provision  of  30  U.S.C.  $ 226  (j)  (1976)  relat- 

ing to  leases  committed  to  a unit  plan  of  development, 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  but  does 
not  include  recovery  of  drilling  expenditures. 

Yates  Petroleum  Corp.  et  al. . 67  IBLA  246  (Sept.  24, 
1982)  ~ ~ ~ 0g  40O 


CIL  AMD  GAS  LEASES — Continued 
TEB  MI  RATIO — Continued 

A lease  terminated  automatically  for  untimely  pay- 
ment of  annual  rental  may  be  reinstated  only  upen  proof 
that  reasonable  diligence  was  exercised,  or  that  the 
failure  to  make  timely  payment  was  justifiable.  A late 
payment  will  not  be  excused  where  payment  was  trans- 
mitted after  the  doe  date  and  the  lessee  asserts  that  he 
was  unaware  of  the  appropriate  due  date. 

Bharrc  Associates.  68  IBLA  92  (Cct.  22,  1982) 


An  oil  and  gas  lease  cn  which  there  is  nc  well 
capable  of  producing  cil  or  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  30  U.S.C.  4 188(b) 
(1976).  Under  30  U.S.C.  « 188(c)  (1976),  the  Eepart- 

ment  of  the  Interior  has  no  authority  to  reinstate  a 
terminated  cil  and  gas  lease  where  the  rental  payment 
is  not  tendered  at  the  proper  office  within  20  days 
after  the  due  date. 

Reliance  upon  receiving  a courtesy  billing  notice 
before  the  due  date  can  neither  prevent  the  lease  from 
terminating  by  operation  of  law  nor  serve  tc  justify  a 
failure  tc  pay  the  full  lease  rental  in  a timely  manner. 

A notice  of  termination  is  sent  to  the  lessee  cf  a 
terminated  oil  and  gas  lease  only  if  the  lessee  has 
tendered  paynent  cf  the  rental  within  20  days  cf  the 
anniversary  date. 

Bichard  C.  Bubbard.  68  IEL A 170  (Bov.  4,  1982) 


Where  ELM  holds  that  a noncompetitive  cil  and  gas 
lease  has  empired  because  drilling  operations  were  net 
diligently  pursued  after  the  end  of  its  primary  term 
and  on  appeal  the  operator  presents  evidence  raising  an 
issue  of  fact  regarding  drilling  operations,  the  case 
will  be  remanded  for  a factual  determination  cf  whether 
the  lease  is  entitled  to  a 2-year  extension  under 
43  CFR  3107.2-3. 

Christian  F.  Murer.  68  IBLA  356  (Bov.  22,  1982) 


Where  the  record  shews  that,  at  the  end  of  the 
primary  term  of  an  oil  and  gas  lease,  there  is  no 
production  cf  oil  or  gas  in  paying  quantities  from  the 
lease  area,  and  no  well  capable  of  such  production,  the 
lease  expires  at  the  end  of  its  term  in  the  absence  of 
diligent  drilling  operations  initiated  prior  to  expira- 
tion or  a suspension  of  the  lease. 

A tinely-filed  application  for  sospension  cf  an  cil 
and  gas  lease  is  an  appropriate  vehicle  for  protecting 
the  rights  of  a lessee  where  prejudice  is  threatened  by 
delay  in  granting  an  application  for  a permit  tc  drill 
a well  without  fault  of  the  lessee.  Although  an  appli- 
cation for  suspension  filed  prior  to  lease  expiration 
■ay  be  approved  retroactively  after  the  expiration 
date,  the  lease  expires  at  the  end  of  its  term  if  nc 
application  for  suspension  is  filed  prior  to  the 
expiration  date. 

Fuel  Pesou£CgJS_DeyglOP198t_Cg*»  69  IBLA  39  (Bcv.  29, 
1982) 


An  oil  and  gas  lease  on  which  there  is  nc  well 
capable  of  producing  cil  and  gas  in  paying  quantities 
automatically  terminates  by  operation  of  law  if  the 
lessee  fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  lease.  Congress  has  authorised 
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reinstatement  of  a terminated  lease  only  if,  among 
other  requireaents,  the  failure  to  pa;  the  rental  was 
either  justifiable  or  not  due  to  a lack  of  reasonable 
diligence  on  the  part  of  the  lessee. 

Untimely  payment  of  the  annual  rental  aay  be 
justified  if  proxiaately  caused  by  extenuating  circus- 
stances  outside  the  lessee's  control  which  occurred  at 
or  near  the  anniversary  date  of  the  lease.  Ihe  fact 
that  appellant  "co**utes"  to  his  place  of  business  in 
California  froa  his  hoae  in  Illinois,  does  not  justify 
late  payaent. 

Donald  L.  Parrott.  69  IBLA  62  (No?.  29,  1982) 


A lease  terainated  autoaatically  fox  untiaely 
payaent  of  annual  rental  nay  be  reinstated  only  upon 
proof  that  reasonable  diligence  was  exercised,  or  that 
lack  of  diligence  was  justified.  In  the  absence  of 
such  proof,  a petition  for  reinstateaent  is  properly 
denied. 

Seasonable  diligence  ordinarily  requires  nailing 
payaent  sufficiently  in  advance  of  the  anniversary  date 
to  account  for  normal  delays  in  the  collection,  trans- 
mittal, and  delivery  of  the  sail.  Where  a lessee 
aisdirects  a lease  rental  payaent  to  the  wrong  Bureau 
of  Land  Banageaent  office  and  it  arrives  at  the  office 
on  the  anniversary  date  of  the  lease,  there  can  be  no 
finding  of  reasonable  diligence. 

A late  rental  payaent  aay  be  justifiable  if  it 
is  deaonstrated  that  at  or  near  the  anniversary  date 
there  existed  sufficiently  extenuating  circuastances 
outside  the  lessee's  control  which  affected  its  actions 
in  paying  the  rental  fee.  An  accidental  deviation  in  a 
lessee's  noraal  payaent  procedure  which  results  in  pay- 
ment being  misdirected  to  the  wrong  Bureau  of  Land 
Banageaent  office  is  not  a circuastance  outside  the 
lessee's  control. 

Gulf  Oil  CorP. , 69  IBLA  263  (Dec.  21,  1982) 


It  is  the  responsibility  of  a lessee  to  see  that 
any  payaent  tendered  for  annual  rental  of  an  oil  and 
gas  lease  is  so  identified  that  the  appropriate  Bureau 
of  Land  Banageaent  office  can  credit  the  payaent  to  the 
proper  lease  account.  where  the  official  assignment 
creating  the  lease  contains  the  correct  serial  nuaber, 
and  where  the  lessee  has  previously  been  given  a cour- 
tesy notice  and  receipts  tearing  the  correct  identifi- 
cation nuaber,  but  the  lessee  does  not  return  the 
notice  with  his  payaent  and,  instead,  includes  an 
incorrect  identification  nuaber  on  his  payaent  check, 
be  has  not  adequately  identified  his  payaent,  and  the 
lease  terainates  by  operation  of  law  for  failure  to  pay 
rental  on  or  before  the  anniversary  date  of  the  lease. 

Pvro  Bnerqy  Corn. . 69  IBLA  327  (Dec.  28,  1982) 


ONIT  AND  COOPERATIVE  AGBEEBEHTS 

To  qualify  for  a 2-year  eztensicn  pursuant  to 
30  U.S.C.  A 226(e)  (1976),  the  evidence  Bust  show  that 

actual  drilling  operations  were  being  diligently  pur- 
sued on  the  leasehold,  or  for  the  lease  under  an 
approved  coaaunitization  agreement,  on  the  last  day  of 
the  lease  tera,  with  a bona  fide  intent  tc  ccoplete  a 
producing  well. 

Tenneco  Oil  Co..  63  IBLA  339  (Apr.  28,  1982) 


OIL  AND  GAS  LEASES — Continued 

0N1T  ASD  COOPERATIVE  AGBEEBEHTS — Continued 

Where  the  parties  tc  a unit  agreement  forward  to 
Geological  Survey  documents  evidencing  their  intention 
to  tezainate  the  unit  but  such  docuaents  are  net  sailed 
until  the  expiration  date  of  one  of  the  leases  is  the 
unit,  such  lease  is  net  entitled  to  the  2-year  exten- 
sion provided  by  30  O.S.C.  $ 226  (j)  (1976)  for  leases 
in  effect  at  the  texaination  of  an  approved  unit  plan. 

Aquarius  Besources  Corn..  64  IBLA  153  (Bay  24,  1982) 


Where  a unit  agreeaent  approved  by  the  Departnent 
provides  that  where  a leased  tract  ccaaitted  tc  the 
unit  agreeaent  is  relinquished,  unless  the  tract  is 
included  in  a new  lease  within  6 souths  thereafter,  the 
fee  cwner  cf  the  tract  is  deeaed  to  have  waived  the 
right  to  lease  such  lands  within  a participating  area 
in  the  unit  and  to  have  agreed,  is  consideration  cf 
compensation  provided  by  the  unit  agreeaent,  that 
operations  under  the  unit  agreeaent  in  the  participat- 
ing area  shall  not  be  affected  by  the  relinquishaent. 
The  United  States  is  considered  to  be  the  "fee  cwner" 
of  unleased  public  dcaain  in  the  context  of  the  unit 
agreeaent. 

Belco  Development  Core..  66  IBLA  134  (Aug.  10,  1982) 


Under  regulations  adopted  pursuant  to  sec.  5(a)  cf 
the  Cuter  Continental  Shelf  Lands  Act,  both  before  and 
after  its  aaendaent  in  1978,  the  Geological  Survey  can 
direct  two  lessees  cn  a single  coapetitive  cffshcre 
gas  reservoir  to  enter  into  a unit  agreeaent  if  doing 
so  is  "in  the  interest  of  conservation."  Survey's 
decision  to  require  unitization  will  be  affirred  where, 
but  for  unitization,  cne  of  the  lessees  would  have  teen 
entitled  to  drill  an  additional  well  or  wells  in  order 
tc  protect  its  correlative  rights,  in  view  cf  the  waste 
cf  expensive,  critical  eff shore  drilling  resources  and 
the  potential  for  adverse  environsental  consequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  cf  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultiaate  recovery. 

Where  actual  production  figures  from  a jointly 
produced  cffshcre  gas  reservoir  show  that  cne  party 
overproduced  its  entitleaent  to  gas-in-place,  as  deter- 
ained  by  Geclcgical  Survey,  by  a factor  of  alicst  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  flight 
have  unfairly  increased  its  production,  the  aatter  will 
he  referred  for  a hearing  to  allow  that  party  tc  shew 
that  Survey's  entitleaent  deterninat Aon  is  incorrect. 


(Arp elleel . 67  IBLA  80  (Sept.“l0,  1982) 


"Paying  quantities."  For  the  purposes  cf  the 
extension  provision  of  30  U.S.C.  § 226  (j)  (1976)  relat- 

ing to  leases  cosaitted  to  a unit  plan  cf  develcpsent, 
"paying  quantities"  requires  production  sufficient  tc 
recover  the  costs  of  operation  and  marketing  but  dees 
not  include  recovery  cf  drilling  expenditures. 

Tates  Petroleua  Corn,  et  al..  67  I E I A 246  (Sept.  24, 
1982)  “ 89  1. 1.  4 8 C 


WELL  CAPAELI  CF  PBCEUC1I0N 

An  oil  a Dd  gas  lease  which  is  in  its  extended  ters 
by  reason  of  production  terainates  by  operation  cf  law 
when  it  is  deteroined  that  the  lease  no  longer  hae  a 
well  capable  cf  production  in  paying  quantities  and  nc 
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HELL  CAPABLE  OF  PRODUCTION — Continued 

approved  reworking  or  drilling  operations  are  commenced 
vithin  60  days  of  cessation  of  production. 

John  G.  Swanson.  66  IBLA  200  (Aug.  13,  1982) 


"Paying  quantities."  For  the  purposes  of  the 
extension  provision  of  30  O.S.C.  i 226  (j)  (1976)  relat- 

ing to  leases  committed  to  a unit  plan  of  development, 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  but  does 
not  include  recovery  of  drilling  expenditures. 


1982) 


67  IBLA  246 


(Sept.  24, 

89  I.D.  480 


OIL  SHALE 
GENERALLY 

"Oil  shale."  Rock  containing  less  than  3 gallons 
per  ton  cf  kerogen  is  not  distinguishable  frca  average 
shale  or  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale."  Discovery  cf  such  shale  on  a 
isining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 

United  States  v.  Heber  Oil  Co.  et  al..  68  IBLA  37 
(Oct.  21,  1982)  89  I.D.  538 


HINING  CLAIflS 

In  an  oil  shale  nining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prima  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a preponderance  cf  the  evi- 
dence. However,  since  abandonnent  and  lack  of  good 
faith  are  questions  of  intent,  the  Governnent  bears  the 
ultimate  burden  of  proving  these  charges. 

Any  exposure  of  the  rich  oil  shale  formation  known 
as  the  Parachute  Creek  member  can  be  geologically 
inferred  to  embrace  sufficient  quantity  cf  high  grade 
oil  shale  and,  therefore,  to  constitute  a valuable 
mineral  deposit  on  an  oil  shale  placer  mining  claim. 
However,  exposure  of  a surface  deposit  of  lean  oil 
shale  is  inadequate  to  demonstrate  the  existence  of 
rich  deposits  at  depth  in  the  absence  of  evidence  show- 
ing that  it  is  part  of  a deposit  that  can  be  followed 
to  depth  within  the  lateral  limits  of  the  claim. 

"Oil  shale."  Rock  containing  less  than  3 gallons 
per  ton  of  kerogen  is  not  distinguishable  from  average 
shale  or  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale."  Discovery  cf  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

The  Department  is  not  barred  by  the  equitable  doc- 
trines of  laches  or  waiver  from  declaring  oil  shale 
placer  mining  claims  null  and  void,  since,  until  patent 
issues,  it  has  the  power  and  duty  to  invalidate  adverse 
interests  in  public  lands  as  required  by  governing  laws. 

United  States  v.  Heber  Oil  Co.  et  al.,  68  IBLA  37 
(Oct.  21,  1982)  " 89  I.D.  538 


OIL  SHALE — Co n t i n ue d 
WITHDRAWALS 

Lands  which  are  known  to  be  underlain  by  deposits 
of  oil  shale  are  withdrawn  fron  desert  land  entry  by 
Eiec.  Order  Bo.  5327  (Apr.  15,  1930),  and  a desert  land 
application  for  such  lands  is  properly  rejected. 

Arnee  Jones  et  al..  61  IBLA  149  (Jan.  18,  1982) 


ggBG9g..AB8_CJj;IIOMIi-Bmigl£-ll£-lICOgY£OE_CCOS 
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TIHBEB  SALES 

With  respect  to  the  management  of  timber  rescurces 
subject  to  the  Act  cf  Aug.  28,  1937,  which  relates  to 
Oregon  and  California  Railroad  and  Reconveyed  Cccs  Eay 
Grant  Lands,  any  conflict  or  inconsistency  between  that 
Act  and  the  Federal  Land  Policy  and  Banagenent  Act  cf 
1976  must  be  resolved  in  accordance  with  the  foraer. 
However,  whcie  no  relevant  conflict  is  shown,  FIEEA's 
definiticn  of  "sustained  yield"  will  apply  to  bcth 
statutes. 

A,CTp.T,ST.  €1  IBLA  166  (Jan.  25,  1982) 


gMia_CCMIJlgIAl_SBBLF_t!EDS  ACT 
(See  also  Cil  6 Gas  Leases — If  included  in  this  Index.) 

GEOLOGICAL  AND  GEOPHYSICAL  BIFLOBATICI 
5enera_llj( 

Under  30  CFB  251.6-3  (d),  the  Director  cf  Geologi- 
cal Survey  will  require  republication  of  an  explcratcry 
test  drilling  application  and  a period  for  other  per- 
sons to  join  in  a venture  as  original  participants 
without  penalty  where  the  applicant  proposes  changes  to 
the  original  application  and  the  Director  determines 
that  these  changes  are  significant.  Preposed  changes 
to  the  Department  of  the  Interior's  anncunced  Cuter 
Continental  Shelf  leasing  schedule  cr  proposed  changes 
to  regulations  governing  test  drilling  are  not  signifi- 
cant changes  within  the  meaning  of  30  CFB  251.6-3  (d). 

Shell  Cil  Cc..  66  IBLA  397  (Aug.  31,  1982)  e9  I.D.  43C 


30  CFB  251.6-3(a)  directs  that  a person  proposing 
to  drill  a deep  stratigraphic  test  well  previde  an 
opportunity  through  a signed  agreement  for  ether 
interested  persons  to  participate  on  a cost-sharing 
basis.  Where  an  oil  company  announces  such  a proposal, 
makes  itself  available  tc  discuss  the  proposals,  and 
negotiates  details  cf  the  agreement  with  interested 
parties,  it  has  provided  the  required  opportunity.  A 
person  that  indicates  an  interest,  participates  it  dis- 
cussion of  the  proposal,  and  thereafter  notifies  the 
company  that  it  has  decided  not  to  participate  has  not 
been  denied  the  opportunity  to  participate. 

Under  30  CFB  251.6-3(d),  the  Director  cf 
Geological  Survey  will  only  require  republicaticn  cf 
exploratory  test  drilling  applications  and  a period 
for  ether  persons  to  join  in  a venture  as  original 
participants  without  penalty  where  the  applicant 
proposes  changes  to  the  original  application  and  the 
Director  determines  that  those  changes  are  significant. 
Changes  negotiated  in  the  cost-share  agreement,  the 
correction  cf  an  errer  in  the  published  description  of 
the  location  of  a well,  and  changed  circumstances  net 
affecting  the  applicati.cn  are  net  significant  charges 
as  contemplated  by  30  CFR  251.6-3(d). 

Sohio  Alaska  Petroleum  Co..  68  IBLA  250  (Ncv.  16,  1982) 
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Under  regulations  adopted  pursuant  to  sec.  5(a)  of 
the  Outer  Continental  Shelf  Lands  Act,  both  before  and 
after  its  amendment  in  1978,  the  Geological  Survey  can 
direct  two  lessees  on  a single  coapetitive  offshore 
gas  reservoir  to  enter  into  a unit  agreement  if  doing 
so  is  "in  the  interest  of  conservation."  Survey's 
decision  to  require  unitization  will  be  affirmed  where, 
but  for  unitization,  one  of  the  lessees  would  have  been 
entitled  to  drill  an  additional  well  or  wells  in  order 
to  protect  its  correlative  rights,  in  view  of  the  waste 
of  expensive,  critical  offshore  drilling  resources  and 
the  potential  for  adverse  environmental  consequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  of  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultimate  recovery. 

Hhere  actual  production  figures  from  a jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitlement  to  gas-in-place,  as  deter- 
mined by  Geological  Survey,  by  a factor  of  almost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  might 
have  unfairly  increased  its  production,  the  matter  will 
be  referred  for  a hearing  to  allow  that  party  to  show 
that  Survey's  entitlement  determination  is  incorrect. 

Sun  Oil  Co.  et  al.  (Appellants) . Shell  Oil  Co. 

(Appellee) . 67  IBLA  80  (Sept.  107~1982) 


REPONDS 

Hhere  a Geological  Survey  audit  revealing  that  a 
lessee  has  underpaid  royalties  on  certain  leases  is 
challenged  by  the  lessee  who  alleges  that  overpayments 
were  also  made  on  the  same  leases  during  the  audit 
period,  and  where  Geological  Survey  has  assessed  the 
lessee  for  the  underpayments,  but  not  considered  the 
merits  of  the  lessee’s  allegations  with  respect  to 
overpayments,  the  case  will  be  remanded  to  Geological 
Survey  to  determine  whether  offsets  of  payments  would 
have  been  proper. 

Hobil  Oil  Corp..  65  IBLA  295  (July  13,  1982) 


UNIT  PLANS 

Under  regulations  adopted  pursuant  to  sec.  5(a)  of 
the  Outer  Continental  Shelf  Lands  Act,  both  before  and 
after  its  amendment  in  1978,  the  Geological  Survey  can 
direct  two  lessees  on  a single  coapetitive  offshore 
gas  reservoir  to  enter  into  a unit  agreement  if  doing 
so  is  "in  the  interest  of  conservation."  Survey's 
decision  to  require  unitization  will  be  affirmed  where, 
but  for  unitization,  one  of  the  lessees  would  have  been 
entitled  to  drill  an  additional  well  or  wells  in  order 
to  protect  its  correlative  rights,  in  view  of  the  waste 
of  expensive,  critical  offshore  drilling  resources  and 
the  potential  for  adverse  environmental  consequences 
which  drilling  the  additional  well  would  have  entailed, 
and  in  view  of  the  fact  that  such  additional  drilling 
would  have  done  nothing  to  increase  ultimate  recovery. 

Hhere  actual  production  figures  from  a jointly 
produced  offshore  gas  reservoir  show  that  one  party 
overproduced  its  entitlement  to  gas-in-place,  as  deter- 
mined by  Geological  Survey,  by  a factor  of  almost  3, 
and  where  the  record  contains  nothing  suggesting  that 
this  party  engaged  in  drilling  practices  that  might 
have  unfairly  increased  its  production,  the  natter  will 
be  referred  for  a hearing  to  allow  that  party  to  show 
that  Survey's  entitlement  determination  is  incorrect. 

Sun  Oil  Co.  et  al. (Appellants),  Shell  Oil  Co. 

(Appellee) . 67  IBLA  80  (Sept.  10,  1982) 


PATENTS  CF  EUELIC  LABES 
GENERALLY 

A decision  holding  that  title  to  a tract  of  land 
has  reverted  to  the  United  States  will  be  affirsed 
where  the  land  together  with  its  improvements  was 
patented  to  a municipality  to  be  used  only  for  school 
or  other  public  purposes  subject  to  reversion  if  the 
Secretary  of  the  Interior  finds  the  grantee  has  vio- 
lated the  conditions  for  a period  of  1 year  and  where 
the  record  discloses  that  grantee  has  removed  the 
school  structures  thereon  and  failed  to  use  the  land 
for  15  years  thereafter. 

City  of  Cordova.  62  IBLA  198  (Bar.  9,  1982) 


Hhere  an  applicant  for  a mineral  patent  has  teen 
required  to  provide  additional  information  and  docu- 
ments requited  by  the  regulations  in  43  Cfi  Part  3860, 
and  has  not  done  so  within  the  time  prescribed  by  a 
Bureau  of  Land  Banagement  decision,  BLB  may  properly 
reject  the  mineral  patent  application  without  prejudice 
to  applicant's  right  to  submit  a proper  and  complete 
application  in  the  future. 

Donald  t.  Clark.  64  IBLA  129  (Bay  20,  1982) 


Hhere  an  applicant  for  a mineral  patent  has  been 
required  to  provide  additional  information  and  docu- 
ments required  by  the  regulations  in  43  CEB  Bart  3860, 
and  has  not  done  so  after  10  years,  the  Bureau  cf  Land 
Banagement  say  properly  reject  the  mineral  patent 
application  without  prejudice  to  applicant's  right  to 
submit  a proper  and  complete  application  in  the  future. 

Donald  l.  Clat*.  64  IELA  132  (Bay  20,  1982) 


Although  sec.  7 of  the  let  of  Bar.  3,  1891, 

43  O.S.C.  $ 1165  (1976),  provides  for  issuance  cf  a 
patent  to  an  entryman  upon  a lapse  of  2 years  from  the 
date  of  is&uance  of  "the  receipt,"  when  no  content  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  tfce  receipt  evinc- 
ing final  payment  of  the  purchase  price  of  the  land. 
Hhen  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Beceiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interim  receipt  for  payment  cf  a $10 
filing  fee  submitted  with  an  application  to  purchase  a 
trade  and  manufacturing  site  in  Alaska  does  net  trigger 
that  statutory  mechanism. 

llBiU  v,_BySjjn.  p,  jjsll.LJm.Bfli . 

64  IBLA  318  (June  10,  1982) 


Although  sec.  7 cf  the  Act  of  Bar.  3,  1891, 

43  O.S.C.  9 1165  (1976),  provides  for  issuance  of  a 
patent  to  an  entryman  upon  a lapse  of  2 years  fret  the 
date  of  issuance  of  "the  receipt,"  when  no  contest  or 
protest  of  the  entry  is  then  pending,  the  2-year  period 
does  not  commence  until  issuance  of  the  receipt  evinc- 
ing final  paysent  of  the  purchase  price  of  the  land. 

Hhen  the  statute  was  enacted,  "the  receipt"  referred  to 
what  was  known  as  "the  final  receipt  of  the  Beceiver," 
who  was  then  an  official  of  the  General  Land  Office. 

The  issuance  of  an  interis  receipt  for  payment  cf  a $10 
filing  fee  submitted  with  an  application  to  purchase  a 
hosesite  in  Alaska  dees  not  trigger  that  statutory 
mechanism. 

Pfiited_St3tes.Vj.Ggp  j^.B,_Spgpif|_J£j_le^pgjdSpj^icnl . 
65  IBLA  94  (June  23,  1982) 
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PATBBTS  OF  PUBLIC  LAflQS — Con tinued 
ABENCBENTS 

Under  sec.  316  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  U.S.C.  $ 1746  (1976) , the 
Secretary  of  the  Interior  has  discretionary  authority 
to  correct  an  error  in  a conveyance  document  when  the 
error  is  clearly  established  and  equitable  considera- 
tions dictate  that  relief  be  granted.  Hhere  a company 
establishes  that  it  acquired  a right-of-way  pursuant  to 
the  Act  of  July  26,  1866,  prior  to  the  repeal  of  the 
right-of-way  provisions  of  that  Act  by  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976,  a subsequent  interim 
conveyance  to  a native  corporation  is  subject  to  that 
right-of-way,  and  where  the  conveyance  does  not  reflect 
that  fact,  the  Secretary  aay  act  to  correct  that  error. 

Bumble  Bee  Seafoods.  Inc..  65  IBLA  391  (July  23,  1982) 


EFFECT 

The  effect  of  the  issuance  of  a legal  patent  is 
to  transfer  legal  title  from  the  United  States  and  to 
reaove  the  land  froa  jurisdiction  of  the  Departaent  of 
the  Interior.  Applications  for  land,  title  to  which 
has  passed  froa  the  United  States  by  issuance  of  a 
legal  patent,  nust  be  rejected. 

Bat¥_A,  A.  &spjpwall _ (0n_ Becoflsideratlco)  , 66  IBLA  367 
(Aug.  27,  1982) 


The  effect  of  the  issuance  to  the  State  of  Alaska 
of  a patent  without  a aineral  reservation  is  to  trans- 
fer the  legal  title  froa  the  United  States,  and  to 
reaove  froa  the  jurisdiction  of  this  Departaent  the 
consideration  of  all  disputed  questions  ccncerning 
rights  to  the  land,  including  questions  as  to  the 
alleged  superiority  of  a aiming  clain  to  the  State 
selection.  Hhere  the  lands  on  which  the  dais  is 
situated  have  been  patented  to  the  State,  BLB  properly 
refused  recordation  of  the  claia,  since  it  has  no 
jurisdiction  over  the  claia. 

Barry  J.  Pike,  67  ibla  ioo  (Sept.  14,  1982) 


BBSEBV  ATIOM S 

Public  land  aay  be  "appropriated"  to  a public 
project  or  purpose  by  a Federal  or  state  agency  if  such 
appropriation  is  under  authority  of  law  and  there  is  a 
physical  devotion  of  the  land  to  such  use  on  the  ground. 
Such  an  appropriation  does  not  segregate  or  withdraw 
the  land,  but  creates  an  easeaeni  which  is  protected, 
and  any  subsequent  entry,  claia,  or  location  is  subject 
thereto.  Hhere  a free-use  aaterial  site  peruit  with  a 
fixed  date  of  expiration  is  held  by  a state  agency  and 
the  site  is  later  included  in  a boaestead  entry  applica- 
tion, after  the  rights  of  the  entryuan  are  vested  the 
free-use  peruit  uay  not  be  converted  to  a aaterial  site 
right-of-way  with  an  indefinite  tera,  but  the  boaestead 
entry  reaains  subject  to  the  peruit  until  it  expires. 

Hhere  a state  agency  which  for  many  years  has 
operated  a aaterial  site  under  a free-use  perait  has 
applied  to  BLB  for  a aaterial  site  right-of-way  pursu- 
ant to  the  Federal  Highway  Act,  and  has  received  per- 
mission froa  BLB  to  construct  (operate)  in  advance  of 
the  grant,  and  the  Departaent  of  Coaaerce  has  certified 
that  the  right-of-way  is  in  the  public  interest,  and 
the  application  has  been  perfected  by  the  applicant  so 
that  nothing  reaains  to  be  done  except  the  ainisterial 
act  of  formally  issuing  the  right-of-way,  which  act  is 
required  by  regulation  at  that  stage,  a hoaestead  appli- 
cant who  then  files  an  application  for  land  which 
includes  part  of  the  aaterial  site  and  who  pays  the 
fees  incident  to  such  application  will  be  held  to  have 
acquired  his  vested  right  to  the  boaestead  land  subject 
to  the  aaterial  site  right-of-way  issued  thereafter, 
and  the  hoaestead  patent  issued  several  »»•'* 


EATBBIS  CF  ECELIC  LAitS — Continued 
BESEFV ATICBS — Continued 

properly  encumbered  by  a reservation  cf  tbe  right-cf- 

way. 


A hoaestead  entryaan  who  22  years  age  received  a 
patent  with  a reservation  of  a material  site  right-cf- 
way,  but  whe  accepted  such  patent  without  pretest  cr 
appeal  is  not  entitled  tc  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

Hhere  a hcaestead  patent  is  impressed  with  the 
reservation  cf  a right-of-way  for  a material  site  which 
is  held  and  operated  by  a state  agency,  the  Eepartment 
of  the  Interior  retains  its  jurisdiction  tc  detertice 
whether  the  right-cf-way  has  continuing  efficacy  cr 
whether  it  should  be  canceled. 

State  of  Alaska.  62  1EL A 187  (Bar.  9,  1982) 


A reservation  cf  "all  ainerals"  in  a patent  cf 
public  lands  pursuant  to  sec.  8 cf  the  Taylcr  Grazing 
Act  of  June  28,  1934,  as  amended.  43  U.S.C.A.  i 315g 
(repealed  1976)  , reserves  to  the  United  States  gecther- 
aal  resources  underlying  the  patented  lands.  The 
zeserved  gectheraal  resources  are  subject  tc  leasing 
only  under  the  Geothermal  Steam  Act,  30  O.S.C.  a ICC  1— 
1025  (1976). 


Energy.  Inc. , 


67  IE  LA  304  (Sept.  30,  1962) 

89  I.t.  496 


llOJITS 

(See  also  Accounts — if  included  in  this  Index.) 
GEHBRALLI 


A bank  personal  acney  order  is  an  acceptable  fcia 
of  payment  in  satisfaction  of  tbe  filing  fee  tc  accca- 
pany  siaultanecus  oil  and  gas  lease  offers  according 
to  43  CFB  3112.2-2. 


1982) 


61  IELA  205  (Jan.  26, 


Hhere  an  application  is  drawn  first  in  a simul- 
taneous oil  and  gas  lease  drawing  and  the  applicant  is 
notified  by  tbe  Bureau  of  Land  Eanageient  that  the 
rental  due  is  $61,  the  application  will  be  disqualified 
and  rejected  under  43  CFB  3112.4-1  and  3112.6-1,  when 
the  applicant  submits  a payment  of  $60  within  the 
specified  tiae,  but  fails  to  submit  tbe  $1  deficiency 
within  the  allowed  tine. 

J.  Gene  Eveiette.  68  IBLA  225  (Bov.  15,  1982) 


£HfiSIHATJ-LliSI§-Jlit.PlSflns 
(See  also  Bineral  Leasing  Act— if  included  in  this 
Index.) 


PBBBITS 


Hhere  there  is  nc  regulatory  requirement  that 
issuance  of  an  application  for  a phosphate  prespecting 
perait  is  contingent  upon  the  filing  of  an  explcraticn 
plan,  a BLB  decision  rejecting  an  applicaticn  for  a 
pernit  because  nc  exploration  plan  was  first  filed  will 
be  rewersed. 


[nc..  67  IBLA  297  (Sept. 


29,  1982) 
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fmSSIDH_j.gaSE5_AMD_PEj.HIXS 
(See  also  Bineral  Leasing  act — if  included  in  this 
Index.) 


LEASES 


Where  a potassiua  lease  issued  under  the  provi- 
sions of  sec.  3 of  the  Act  of  Feb.  7,  1927,  js  amended. 
30  O.S.C.  $ 283  (1976),  provides  that  the  Secretary  nay 
readjust  and  fix  the  royalties  payable  thereunder,  and 
other  terns  and  conditions,  at  the  end  of  20  years  froa 
the  date  of  issuance  of  the  lease  and  thereafter  at 
the  end  of  each  succeeding  20-year  period  during  the 
continuance  of  the  lease,  notice  to  the  lessee  of  read- 
justnent  in  the  royalties  and  other  terns  and  condi- 
tions nust  be  aade  when  the  20-year  period  expires  and 
not  at  sone  later  tine. 


International  Minerals  6 Chenical  Corp..  69  IBLA  114 
(Bov.  30,  1982) 


69  IBLA  317  (Dec.  27,  1982) 


Lands  covered  by  a prelininary  pernit  of  a pro- 
spective licensee  for  a potter  project,  which  was  issued 
by  the  Federal  Energy  Regulatory  Cosnission  and  is  in 
its  initial  tern,  are  not  open  to  aineral  location.  A 
nining  clain  located  on  such  lands  is  void  ab  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Power  Act, 

16  U.S.C.  « 818  (1976)  . 

Janes  H.  Cosgrove.  61  IBLA  376  (Feb.  17,  1982) 


A Native  allotaent  application  describing  land 
within  a powersite  withdrawal  nay  be  approved  pursuant 
to  sec.  905  of  the  Alaska  National  Interest  Lands  Con- 
servation Act,  P.L.  96-487,  94  Stat.  2371,  2435-37 
(1980),  subject  to  protests  filed  within  180  days  of 
enactnent  of  the  statute,  where  the  land  is  not  part 
of  a project  licensed  under  the  Federal  Power  Act  of 
June  10,  1920,  as  anended . or  presently  used  for  pur- 
poses of  generating  or  transnitting  electrical  power 
or  for  any  other  project  authorized  by  Act  of  Congress. 
Bhere  the  allotaent  applicant's  use  of  the  land  coi- 
nenced  after  the  withdrawal,  the  allotaent  shall  be 
subject  to  the  right  or  reentry  provided  the  United 
States  by  sec.  24  of  the  Federal  Power  Act,  as  agended. 

Barion  Stevens.  64  IBLA  69  (Bay  10,  1982) 


A nining  clain  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  vcid 
ab  initio.  The  passage  of  the  Bining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  6 621  (1976), 
did  not  give  life  to  void  claias  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Lincoln  Resources,  Inc..  66  IBLA  310  (Aug.  24,  1982) 


Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  renained  open  to  the  location  of 
nining  clains  for  aetallif erous  ninerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  to  all  aineral 
location  until  enactnent  of  the  Bining  Claia  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A nining  clain  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Bining  Claias  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  9 621  (1976), 


SU  J- hi  JB I § — Continued 

did  not  give  life  to  vcid  clains  which  had  teen  lccated 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

Ceorqe  L.  Hawkins.  Vallace  o.  ;H<=atb.  66  ieia  39C 
(Aug.  31,  1982) 


Under  the  decision  in  Regves  v.  Andrus. 

465  F.  Supp.  1065  (L.  Alaska  1979),  upon  a detei- 
nination  of  the  Federal  Power  Commission  that  tke 
value  of  land  withdrawn  for  power  purposes  would  net 
be  injured  by  the  allowance  of  entries  under  the  public 
land  laws,  the  Secretary  of  the  Interior  is  required  tc 
restore  the  land  tc  entry,  at  least  insofar  as  the 
powersite  withdrawal  is  concerned,  within  a reasonable 
tiae  thereafter.  Such  land,  however,  does  net  beccie 
available  until  an  order  of  restoration  is  issued.  No 
rights  nay  be  acquired  by  a settler  on  the  public  land 
who  initiates  settlenent  at  a tiae  when  the  reccrds  cf 
the  Departoent  indicate  that  the  land  is  not  open  tc 
entry. 


Hhere  the  Eepartaent  issues  a decision  finally 
adjudicating  rights  to  the  public  land  adverse  tc  an 
appellant  and  the  appellant  does  not  seek  judicial 
review  of  that  decision,  the  Eepartaent  will  bar  recon- 
sideration of  that  decision,  even  if  arguably  errcnecus, 
where  a third  party  has  initiated  adverse  rights  tc  the 
land  originally  sought. 

Cjprael  J,  Bcjntyre  (Co  Judicial  Renand) . 67  IBLA  317 
(Cct.  1,  1982) 


A lining  clain  located  prior  to  Aug.  11,  1955,  cn 
land  withdrawn  for  a powersite  is  null  and  vcid  ab 
initio. 

Hackav  Bar  Cert..  69  IELA  148  (Eec.  13,  1982) 


PUBLIC  LIMES 

(See  also  Accretion,  Avulsion,  Boundaries,  Reliction, 
Surveys  cf  Public  Lands— if  included  in  this  Index.) 

GENERALLY 

The  Bureau  of  Land  Banageaent  has  no  authority  tc 
allow  an  application  for  desert  land  entry  cn  land 
which  has  been  conveyed  froa  Federal  ownership  by  quit- 
claia  deed  or  which  has  been  withdrawn  frea  disposition 
under  the  public  land  laws.  Even  if  the  applicant  had 
received  erroneous  advice  concerning  the  status  cf  the 
land,  this  dees  net  entitle  hin  to  have  bis  application 
allowed. 

Howard  E.  Tinulev.  62  IELA  315  (Bar.  19,  1982) 


Sec.  7(c)  cf  the  Paiute  Indian  Trite  of  Utah  Res- 
toration Act  of  198C,  25  U.S.C.  i 761  et  seg.  (Supp.  IV 
1980),  contains  the  phrase  "available  public. .. 3ardsn 
which  must  he  construed  as  those  lands  administered  by 
the  ELH  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  cr  reserved. 

National  forest  lands  are  not  "available  public... 
lands. " As  such,  they  are  not  intended  by  Congress  tc 
be  included  within  the  Eaiute's  proposed  reservation 
enlargeaent  plan  under  the  Paiute  Restoration  Act. 

proposed  Paiute  Restoration  Plan,  B-3694U  (Bay  7,  1982) 

89  I. I.  4C3 
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PUBLIC  LANDS— Conti nued 
ADMINISTRATION 

The  Board  of  Land  Appeals  aust  defer  to  the 
Secretary's  decision  to  allow  herbicidal  spraying  for 
vegetative  management  purposes,  and  the  Board  has  no 
jurisdictional  authority  to  entertain  appeals  concern- 
ing natters  covered  by  the  Secretarial  action  except  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BLM's  noncompliance  therewith. 

Susan  Belles  et  al..  66  IBLA  407  (Aug.  31,  1982) 


The  Board  of  Land  Appeals  must  defer  to  the  Secre- 
tary's decision  to  approve  the  granting  of  a contract, 
where  such  approval  implicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  compliance  with  the  national  Environ- 
mental Protection  Act  of  1969,  42  0. S.C.  55  4321-4361 
(1976) . The  Board  has  no  jurisdictional  authority  to 
entertain  appeals  concerning  matters  covered  by  the 
Secretarial  action  except  in  the  limited  circumstance 
where  the  appellant's  object  clearly  is  to  show  BLB's 
noncompliance  therewith. 

Douald_Pay,  68  IBLA  26  (Oct.  21,  1982) 


CLASSIFICATION 

Where  the  Secretary  by  appropriate  notice  in  the 
Federal  Register  has  classified  certain  lands  for 
multiple  use  management  and  such  lands  are  thereby 
segregated  from  desert  land  entry,  which  classification 
has  not  been  terminated  by  either  a reclassification  or 
publication  in  the  Federal  Register  of  terainaticn  of 
classification,  an  application  for  desert  land  entry 
is  properly  denied. 

Bill  K.  Yearsley.  Hilalee  H.  Yearsley.  67  IBLA  97 
IseptT  13,  1982) 


DISPOSALS  OF 
Generally 

Sec.  7 (c)  of  the  Paiute  Indian  Tribe  of  Utah  Res- 
toration Act  of  1980,  25  U.S.C.  § 761  et  seg . (Supp.  IV 
1980),  contains  the  phrase  "available  public. . .lands" 
which  must  be  construed  as  those  lands  administered  by 
the  BLM  which  are  available  for  disposal;  that  is, 
lands  which  are  not  withdrawn,  appropriated  cr  reserved. 

Proposed  Paiute  Restoration  Plan.  H-36944  (Hay  7,  1982) 

89  I.D.  403 


LEASES  ANE  PERMITS 

The  National  Park  Service  is  not  an  "executive 
department,  independent  establishment  or  instrumen- 
tality" within  the  meaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a mineral 
lease  on  National  Park  Service  lands. 

Edward _ Seqqerson , Jp. . 67  IBLA  189  (Sept.  22,  1982) 


RIPARIAN  RIGHTS 

Where  riparian  public  land  has  been  ercded  away 
entirely  by  the  actions  of  a navigable  river  and  the 
river  subsequently  returns  to  its  original  banks, 
restoring  the  eroded  land  through  accretion,  title  to 


PUBLIC  LAUDS— Continued 

RIPARIAN  BIGHTS — Continued 

the  accreted  land  is  deemed  to  be  in  the  remote  ripar- 
ian owner  to  whose  land  the  accretion  attaches,  rather 
than  the  United  States. 

Ralph  F.  Rosenbaum  et  al..  66  IBLA  374  (Aug.  30,  1982) 

89  l.D.  415 


SPECIAL  USE  PERBITS 

The  Bureau  of  Land  Management  say  properly  charge 
fees  for  special  recreation  permits  authorizing  commer- 
cial rafting  on  the  Rogue  River,  a designated  wild  and 
scenic  river,  under  sec.  4(c)  of  the  Land  and  Water 
Conservation  Fund  Act,  16  U.S.C.  9 4601-6a(c),  and 
Departmental  regulations  at  43  CFR  Part  8372. 

Where,  on  appeal,  commercial  outfitters  pretesting 
the  imposition  and  increase  of  special  recreaticn  per- 
mit fees  for  commercial  raft  trips  on  the  Rogue  Biter, 
fail  to  demonstrate  that  the  Eureau  of  Land  Manage- 
ment's actions  did  not  comport  with  its  regulations  or 
that  the  new  fee  levels  have  no  reasonable  basis  under 
the  regulations,  a decision  denying  the  protest  will  be 
affirmed. 

Departmental  regulations  at  43  CFR  Subpart  8372 
require  that,  when  the  Eureau  of  Land  Management  issues 
special  recreation  permits  authorizing  use  cf  special 
areas  such  as  a designated  wild  and  scenic  river,  fees 
must  be  charged  for  noncommercial  as  well  as  commercial 
users  engaging  in  the  same  activity,  except  tc  the 
extent  that  a user  is  exempted  from  paying  fees  by 
43  CFR  8372.4  (d) . 

B°^e_Riyer_Cjitiitters_Ass_ljJi_iavS_^eifIicb_JJiy€r_£it- 
fitters,  Inc..  63  IELA  373  (Apr.  30,  1982) 


An  applicant  for  a special  recreation  use  permit 
for  river  rafting  will  be  considered  as  seeking  a 
"commercial  use"  of  the  river,  within  the  meaning  cf 
43  CFR  8372.C-5(a),  where  the  applicant  or  the  appli- 
cant's employee  makes  a salary  from  or  fox  services 
rendered  to  customers  ox  participants  in  the  permitted 
activity . 

Wilderness/Cballenge.  Inc..  64  IELA  44  (Bay  6,  1982) 


PUBLIC  BECCEES 

(See_a2so  Administrative  Procedure,  Confidential 
Information — if  included  in  this  Index.) 

Sec.  4 cf  the  General  Allotment  Act  of  Feb.  8, 
1887,  as  anended.  25  U.S.C.  5 334  (1976),  authorizes 
the  Secretary  cf  the  Interior  to  issue  allotments  tc 
Indians  only  where  the  Indians  have  made  settlement 
upon  public  lands  "net  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  laws  (including  the 
Act  cf  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Mary  Frances  Stiles  et  a)..  64  IELA  361  (Jure  16,  1982) 

66  IBLA  150 

(Aug.  10,  1982) 

Wesley  Kenneth  Phillirs,  Jr..  67  IELA  168  (Sept.  21, 
19827 
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PUBLIC  RECOUPS — Continued 

Estoppel  will  not  lie  against  the  United  States 
where  there  is  no  evidence  of  an  affirmative  misrepre- 
sentation or  an  affirmative  concealment  cf  a material 
fact  by  the  Government  and  the  party  asserting  the 
estoppel  cannot  claim  ignorance  of  the  true  facts 
because  the  facts  are  a matter  of  public  record. 

Renewable  Enerqy,  Inci#  67  IBLA  304  (Sept.  30,  1982) 
*-LA—  8 g I.C.  496 


PUBLIC  SALES 
APPLICATIONS 

An  application  to  purchase  public  land  under 
the  Omitted  Lands  Act  of  Bay  31,  1962,  P.L.  87-469, 

76  Stat.  89,  is  properly  rejected  where  the  land  has 
not  been  offered  for  public  sale  based  on  a finding 
that  retention  of  the  land  is  in  the  public  interest. 

H.  Allen  Sellers,  62  IBLA  328  (Bar.  23,  1982) 


SALES  UNDER  SPECIAL  STATUTES 


An  application  to  purchase  public  land 
the  Omitted  Lands  Act  of  Bay  31,  1962,  P.L. 
76  Stat.  89,  is  properly  rejected  where  the 
not  been  offered  for  public  sale  based  on  a 
that  retention  of  the  land  is  in  the  public 


under 
87-469, 
land  has 
finding 
interest. 


H.  Allen  Sellers.  62  IBLA  328  (Bar.  23,  1982) 


BAILBOAD  GRANT  LANDS 

To  establish  the  mineral  character  of  railroad 
grant  lands  under  the  Act  of  July  1,  1862,  12  Stat.  489 
as  amended  by  the  Act  of  July  2,  1864,  13  Stat.  356,  it 
must  be  shown  that  Known  conditions — which  nay  include 
geological  conditions,  discoveries  of  minerals  in 
adjacent  land,  and  other  observable  external  conditions 
upon  which  prudent  and  experienced  men  are  known  to  be 
accustomed  to  act — are  such  as  reasonably  to  engender 
the  belief  that  the  land  contains  mineral  cf  such  qual- 
ity and  in  such  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

One  will  not  be  considered  an  innocent  purchaser 
for  value  under  sec.  321(b)  of  the  Transpcrtation  Act 
of  1940,  49  U.S.C.  4 65(b)  (1976),  when  the  evidence 

presented  at  a hearing  supports  a finding  that  the 
lands  in  question  were  of  known  mineral  character  on 
the  date  of  the  original  sale  by  the  railroad,  and  the 
purchaser  should  have  known  at  the  tine  cf  purchase 
that  such  lands  were  excepted  from  the  grant  to  the 
railroad. 

United  States  v.  Southern  Pacific  Transportation  Cs. 

6 Donald  K,  Lee.  66  IBLA  191  (Aug.  13,  1982) 


ftBCLABATIOH  HOBESTBADS 

(See  also  Homesteads  (Ordinary) — if  included  in  this 
Index.) 

GENERALLY 

Where  a homestead  entry  is  on  land  within  a second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  of  a second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had 


jj jCLABjTICjl  HOMESTEADS — Continued 
GENERALLY — Continued 

been  suitable  for  the  purpose  for  which  it  was  with- 
drawn. Where  an  entryman  has  complied  with  all  the 
requirements  cf  the  ordinary  homestead  law,  tut  net 
with  the  requirements  of  the  reclamation  law,  the  revc- 
caticn  of  the  reclamation  withdrawal  does  net  eperate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  hemestead 
law  was  submitted.  Such  equitable  title  carnet  be 
deemed  to  have  vested  prior  to  the  effective  date  cf 
the  revocation  cf  the  withdrawal. 

A waiver  of  mineral  rights  pursuant  to  3C  U.S.C. 

121-123  (1976)  is  prcperly  required  where  there  is  a 
finding  that  land  within  a reclamation  homestead  entry 
is  valuable  for  one  cf  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  preef 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  was  accepted  many  years  before. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal. the  decision 
requiring  it,  the  waiver  is  binding  cn  all  successors 
in  interest. 

Vincent  Barnard.  66  IELA  100  (Aug.  4,  1S82) 


(See  also  Irrigation  Claims,  Bights-cf-Way — if  included 
in  this  Index.) 

GENERALLY 

Where  a homestead  entry  is  on  land  within  a seccnd- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  of  a second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  erder 
of  revocation,  regardless  of  whether  the  land  bad  ever 
teen  suitable  for  the  pmrpose  for  which  it  was  with- 
drawn. where  an  entryman  has  complied  with  all  the 
requirements  cf  the  ordinary  homestead  law,  tut  net 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  eperate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  hemestead 
law  was  submitted.  Such  equitable  title  cannot  be 
deemed  to  have  vested  prior  to  the  effective  date  cf 
the  revocaticn  cf  the  withdrawal. 

A waiver  of  mineral  rights  pursuant  to  3C  U.S.C. 

•«  121-123  (1976)  is  properly  required  where  there  is  a 
finding  that  land  within  a reclamation  homestead  entry 
is  valuable  for  one  of  the  minerals  specified  in  that 
Act  prior  to  the  submission  of  reclamation  final  preef 
and  other  compliance  with  the  law,  even  though  ordinary 
homestead  final  proof  mas  accepted  many  years  tefere. 
Where  the  entryman  or  his  successor  in  interest  exe- 
cuted the  waiver  rather  than  appeal  the  decision 
requiring  it,  the  waiver  is  binding  cn  all  successors 
in  interest. 

Vincent  Earnard.  66  IELA  100  (Aug.  4,  1982) 


A decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  O.S.C.  « 154  (1976).  for  restora- 
tion cf  lands  within  a reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  may  in  which  it  is  contrary  tc  the 
public  interest. 

Joe  Asbburn . 66  IBLA  328  (Aug.  25.  1982) 
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REGULATIONS 

(See  also  Administrative  Procedure— if  included  in  this 
Index.) 


GENERALLY 

All  persons  dealing  with  the  Governaent  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
proaulgated  regulations. 


Berman  Pjltz.  61  IBLA  113  (Jan.  6,  1982) 

Pale  I.  Patcben.  Guv  W3 Patchen.  61  IBLA  185  (Jan.  26, 

1982) 

Bichael  Hooney.  61  IBLA  210  (Jan.  26,  1982) 

Dee  Bright.  61  IBLA  356  (Feb.  16,  1982) 

Jia  W.  Koonce.  62  IBLA  9 (Feb.  23,  1982) 

Otav  Mining  Co..  62  IBLA  166  (Bar.  8,  1982) 

Saaedan  Oil  Corp.,  62  IBLA  228  (Bar.  10,  1982) 

Bartin  Slisco  et  al. . 62  IBLA  260  (Bar.  15,  1982) 

Chervl  R.  Cooksey,  62  IBLA  307  (Bar.  18,  1982) 

Sidney  0.  Saith.  62  IBLA  378  (Bar.  24,  1982) 

flartha  E.  Ebbrecht.  62  IBLA  387  (Bar.  24,  1982) 

Calaho  Hininq  Co..  63  IBLA  5 (Mar.  25,  1982) 

Copper  Caap  Consolidated  Hines,  Inc.,  63  IBLA  203 
(Apr.  0,  1982) 

Charles  Y.  Neff.  64  IBLA  234  (May  27,  1982) 

Marvin  E.  Mukala.  64  IBLA  313  (June  10,  1982) 

Charles  L.  Roberts.  65  IBLA  67  (June  23,  1982) 

W.  A.  Shepherd.  Viola  H.  Shepherd.  65  IBLA  72 
(June  23,  1982) ‘ 


5,  65  IBLA  175  (June  29,  1982) 
Billiaa  Scott  Olsen.  65  IBLA  274  (July  12,  1982) 
Viola  Peck  Hhitney.  65  IBLA  361  (July  20,  1982) 

Joe  Barren,  Sr.,  et  al..  65  IBLA  387  (July  23,  1982) 
Dennis  M.  Jot.  66  IBLA  260  (Aug.  17,  1982) 

Bugene  J . Curless.  67  IBLA  135  (Sept.  16,  1982) 

Keith  E.  Ferrell.  67  IBLA  181  (Sept.  21,  1982) 

Robert  J.  Hahy  et  al.,  67  IBLA  370  (Oct.  8,  1982) 
Sregorv  A.  Voetsch.  Sr.,  69  IBLA  124  (Dec.  8,  1982) 
Brchard  la  Howe.  69  IBLA  135  (Dec.  8,  1982) 

Dee  Wright » 69  IBLA  309  (Dec.  23,  1892) 


The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  proaulgated  regulations  invalid.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Departaent. 


BEG0L ATICBS — Continued 


GENERALLY — Continued 

Estoppel  of  the  Governaent,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  reaedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circuastances.  An  appellant  airitg 
claia  owner  lay  net  claim  that  ignorance  cf  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a material  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Governaent  are  presuaed  to  have  knowledge  thereof. 

That  ELK  did  not  notice  the  tardiness  cf  appellant's 
subaitted  location  notice,  and  then  continued  tc  record 
affidavits  cf  labor,  is  unfortunate  tut  is  no  ground 
for  estoppel  of  the  Government. 

Harold  E.  Hoods,  61  IEL A 359  (Feb.  16,  1982) 


The  presuaptics  of  atandonaent  under  sec.  314  of 
FLPBA  need  net  have  been  preceded  by  any  particular 
notice  froa  ELB,  because  the  public  is  deeaed  tc  knew 
the  content  of  relevant  statutes  and  regulations. 

David  and  Bcirdcn  Dcremus.  61  IE1A  367  (Feb.  17, 

1982) 


The  Beards  of  Appeals  cf  the  Departaent  cf  the 
Interior  do  net  have  the  authority  tc  declare  duly 
promulgated  Departmental  regulations  invalid  or  urccn- 
stitutional. 


Garrett  Cconc vichnah  v.  Acting  Area  Director.  Anadarkc 
Irea_g|fice_t_jjjreaj_of-Jn jpan_Afjjlps , 9IE1A179 
(Feb.  19,  1962)  89  I.D.  71 


The  Secretary  cf  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Banageaent  Act  of  1976, 
43  U.S.C.  5 1740  (1976),  to  "promulgate  rules  and 
regulations  to  carry  out"  its  purposes.  The  regula- 
tions providing  for  the  conclusive  presumption  cf 
aining  claia  abandonaent  and  voidance  are  directly 
authorized  by  correlative  language  in  sec.  314  cf 
FLPBA,  43  O.S.C.  9 1744  (1976).  The  statutory  presuap- 
tion  of  abandonaent  operates  as  a matter  of  law,  and  no 
adoinistrative  involvement,  including  issuance  cf  regu- 
lations, vould  be  necessary  to  its  operation. 

Virginia  Ebite.  62  IBLA  215  (Bar.  10,  1982) 


The  Departaent's  aiaing  claia  filing  regulaticn 
providing  for  filing  of  inforaation  by  owners  of  unpat- 
ented aining  claias  on  public  domain,  and  providing 
consequences  for  failing  to  file,  does  not  violate  any 
provision  of  the  Federal  Land  Policy  and  Banageaent  let 
of  1976,  43  O.S.C.  9 1744  (1976). 

Francis  Skaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


All  pereens  dealing  with  the  Governaent  are  pre- 
sumed to  have  knowledge  of  duly  proaulgated  rules  and 
regulations  regardless  of  their  actual  knowledge  cf 
what  is  contained  in  such  regulations. 


Alter  Oil  CorP..  61  IBLA  270  (Jan.  29,  1982) 


Martin  Explcratlcp  Bapageaeflt.cojcp.  , 63  IBIA  287 
(Apr.  22,  1982) 
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REGULATIONS — Continued 
GENERALLY — Continued 

The  Board  is  bound  by  duly  proaulgated  Departmental 
regulations  as  well  as  by  Departnental  policy  expressed 
in  Secretarial  Orders  published  in  the  Federal  Register 
or  set  forth  in  Departmental  manuals. 

United  States  steel  Corn..  7 ANCAB  106  (June  17,  1982) 

89  I.t.  293 


all  persons  dealing  with  the  Government  are 
presuaed  to  have  knowledge  of  duly  proaulgated 
regulations. 

Balter  adomhus.  67  IBLA  177  (Sept.  21,  1982) 


The  National  Park  Service  is  not  an  "executive 
departnent,  independent  establishment  or  instrumen- 
tality" within  the  aeaning  of  43  CFR  3501.2-6.  The 
Department  is  therefore  not  bound  by  the  granting  or 
withholding  of  consent  by  the  Service  for  a mineral 
lease  on  National  Park  Service  lands. 

Edward  Seqqerson.  Jr..  67  IBLA  189  (Sept.  22,  1982) 


All  persons  dealing  with  the  Governaent  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations,  and  are  not  entitled  to  rely 
on  interpretations  thereof  used  in  another  state  office. 

yen  F.  Tzenq . 68  IBLA  381  (Nov.  23,  1982) 


APPLICABILITY 

Where  an  applicant  files  an  over-the-counter  oil 
and  gas  lease  offer  for  less  than  640  acres  and  does 
not  include  adjacent  land  for  which  an  exchange 
application  was  then  pending  because  of  his  reliance  on 
Departmental  decisions,  a BLH  Information  Hemorandum, 
and  a BLH  State  Office  decision,  all  interpreting  a 
regulation  to  mean  that  an  exchange  application  seg- 
regates the  selected  land  from  mineral  leasing,  a 
subsequent  reinterpretation  of  the  salient  regulation 
which  holds  that  such  lands  are  available  for  leasing 
will  not  compel  rejection  of  the  offer.  A regulation 
should  be  so  clear  that  there  is  no  basis  for  an  appli- 
cant's noncompliance  with  it  before  it  may  be  inter- 
preted and  applied  with  retroactive  effect  sc  as  to 
deprive  him  of  a statutory  priority. 

Lane  Lasrich.  63  IBLA  192  (Apr.  8,  1982) 


BEGULATICHS — Continued 
APPLICABILITY — Continued 

the  inclusicn  cf  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa  Fe  Pacific  Railroad  qo«  . 64  IBLA  27  (Bay  6,  1982) 


Where  a right-of-way  was  issued  pursuant  tc  the 
Act  cf  Bar.  4,  1911,  if  amended „ 43  U.S.C.  § 961  (1976) 
(repealed)  , and  was  not  conformed  to  a right-cf-way 
under  Title  V cf  the  federal  Land  Pclicy  and  Banageaent 
Act  of  1976  (FLPBi) , 43  U.S.C.  1761-1771  (1S76J, 
in  accordance  with  sec.  509(a)  of  FLPBA,  43  U.S.C. 

« 1769(a)  (1976),  the  regulation  at  43  CFB  2803.1-2  (d) , 

allowing  rental  adjustment  without  a prior  hearing,  is 
not  applicable  because  such  a pre-FLPBA  right-cf-way 
was  not  issued  pursuant  to  Title  V cf  FLP0A. 

Bountaln  States  Telephone  6 Telegraph  Co..  64  IBLA  164 
(Hay  25,  1982) 


Bhere  the  Bepartaent,  through  a duly  proaulgated 
regulation , has  increased  a rental  rate  on  all  ncacca- 
petitive  oil  and  gas  leases  issued  after  a specified 
date,  such  increased  rate  is  applicable  to  all  leases 
issued  subsequent  tc  that  date,  including  leases  issued 
pursuant  to  the  sisultaneous  filing  procedures,  even 
though  the  lease  applications  were  drawn  with  first 
priority  before  the  regulation  becaae  effective. 

Peter  K.  Walstrom.  66  IBLA  269  (Aug.  17,  1982) 


Where  an  applicant  is  to  be  deprived  of  a statu- 
tory right  because  of  a failure  tc  ccaply  with  the 
requireaents  cf  a regulation,  that  regulation  skculd  be 
so  clearly  set  forth  that  there  is  no  basis  fcr  nonces- 
pliance. 

Brian  D.  Haas , 66  IELA  353  (Aug.  27,  1982) 

Audrey  Jean  Boston.  67  IBLA  117  (Sept.  16,  1982) 


Where  the  regulation,  43  CFR  3102.2-7,  requiring 
the  offeror  for  an  oil  and  gas  lease  to  file  a ccpy  cf 
an  agreement  under  which  a royalty  interest  in  the 
lease  will  be  conveyed  to  a third  party  is  repealed,  it 
is  net  proper  to  reject  the  offer  for  failure  tc  ccsply 
with  the  repealed  regulation  unless  there  was  a preper 
conflicting  effer  filed  fcr  the  sane  land  prior  tc  the 
date  of  the  repeal,  which  was  Feb.  26,  1982. 

Richard  S.  Gaddy,  p.  E.  Newberry.  67  IBLA  373  (Cct.  8, 
1982) 


An  alleged  ambiguity  in  a regulation  can  excuse 
compliance  with  the  terms  of  the  regulation  cnly  where 
the  failure  to  comply  has  been  caused  by  the  alleged 
ambiguity. 

Hickory  Creek  Ojl  Co..  63  IBLA  313  (Apr.  27,  1982) 


Where  the  entire  mineral  estate  underlying  all  or 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  terminology  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Hanagement  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 


BINDING  CN  THE  SECRETARY 

The  Board  cf  Land  Appeals  has  no  authority  tc 
declare  duly  promulgated  regulations  invalid.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Bepartaent. 

Alter  Cil  CQtp..  61  IPLS  270  (Jan.  29,  1982) 


Cnee  a regulation  is  adopted  by  the  lepaxtsect, 
and  so  long  as  it  retains  extant,  the  Secretary  and  his 
representatives  are  bcund  by  it  and  it  has  the  fcrce 
and  effect  of  law. 

Aleutjan/Pr ibi lef  Islands  Ass'n.  Inc,  v.  Acting  tetuty 

Assjstan t Secretary — Indian  Affairs (Cf «r_a t icps)  , 

9 IEIA  254  (Apr.  9,~1982)  89  I.B.  196 
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POBCB  AHD  EFFECT  »S  LA« 

The  Board  of  Land  Appeals  has  no  authority  to 
declare  duly  promulgated  regulations  invalid.  Such 
regulations  have  the  force  and  effect  of  law  and  are 
binding  on  the  Department. 

Alter  Oil  Corn..  61  1BLA  270  (Jan.  29,  1902) 


Once  a regulation  is  adopted  by  the  Department, 
and  so  long  as  it  remains  extant,  the  Secretary  and  his 
representatives  are  bound  by  it  and  it  has  the  force 
and  effect  of  law. 

Aleutian/Fribilof  Islands  frss,n..lpc.  y.  Acting  Deputy 
AasistanjL^SCEaSa£2rrlBdAa°-Allai3ES-JOKJtati^l)fil  # 

9 IBIA  254  (Apr.  9,  1982)  89  l.D.  196 


A Bureau  of  Land  Management  instruction  memorandum 
is  merely  a document  for  internal  use  by  BL8  employees. 
Such  documents  are  not  regulations  and  have  no  legal 

force  or  effect. 

Qnited  States  v.  Kavcee  Bentonite  Corn,  et  al..  64  IBLA 
183  (Hay  27,  1982)  ' 89  l.D.  262 


XHT EBP BET  AT  ION 

Regulations  should  be  so  clear  that  there  is  no 
basis  for  a simultaneous  oil  and  gas  applicant's  non- 
compliance  with  them,  and  this  Board  will  not  enforce  a 
prohibition  against  bank  personal  money  orders  under 
43  CFB  3112.2-2  where  the  regulation  does  not  specifi- 
cally exclude  such  from  the  tern  bank  money  order. 

Haria  C.  Cawley.  John  J.  Cawley.  61  IBLA  205  (Jan.  26, 
1982) 


Hhere  an  applicant  files  an  over-the-counter  oil 
and  gas  lease  offer  for  less  than  640  acres  and  does 
not  include  adjacent  land  for  which  an  exchange 
application  was  then  pending  because  of  his  reliance  on 
Departmental  decisions,  a BLH  Information  Henorandum, 
and  a BLH  State  Office  decision,  all  interpreting  a 
regulation  to  mean  that  an  exchange  application  seg- 
regates the  selected  land  from  mineral  leasing,  a 
subsequent  reinterpretation  of  the  salient  regulation 
which  holds  that  such  lands  are  available  for  leasing 
will  not  compel  rejection  of  the  offer.  A regulation 
should  be  so  clear  that  there  is  no  basis  for  an  appli- 
cant's noncompliance  with  it  before  it  may  be  inter- 
preted and  applied  with  retroactive  effect  sc  as  to 
deprive  him  of  a statutory  priority. 

Lane  Lasrich.  63  IBLA  192  (Apr.  8,  1982) 


It  is  proper  to  reject  an  oil  and  gas  lease  sub- 
mitted for  less  than  an  entire  tract  of  acquired  land, 
not  surveyed  under  the  rectangular  system  of  public 
land  surveys,  where  the  boundary  of  the  tract  is  not 
described  by  course  and  distance  between  the  successive 
angle  points  of  the  boundary  of  the  tract.  Bhere  there 
is  an  erclusion  of  an  area  within  the  boundary  of  the 
tract,  the  exclusion  must  likewise  be  described  by 
course  and  distance  between  its  angle  points. 

Chevron.  D.S.A..  Inc..  67  IBLA  266  (Sept.  27,  1982) 


BEGDIATIOBS — Continued 
POELICATICN 

Under  5 U.S.C.  « 552(a)(1)  (1976)  and  the  Suprene 

Court's  bolding  in  Horton  v.  Buiz.  415  O.S.  199  (1974), 
an  individual  nay  not  be  deprived  of  benefits  solely  on 
the  basis  of  an  eligibility  standard  published  only  in 
the  BIA  manual. 

Batthew.Ulen.y^irea^Sirector,  Bavgjo.Area  Cffice. 
Bureau  of  Indian  Affairs.  10  IBI1  146  (Cct.  15, 

1902)  89  l.D.  5C8 

Bilbur  Barton  v.  Area  Director.  Bavalo  Area  Cffice. 
Bureau  of  Indian  Affairs.  10  IBII  173  (Cct.~15, 

1982) 

Het!Il_HJ_Jeaay_y^-jrea_tirectprjt_jjajajc_Area_CfjlceJ 
Bureau  of  Indian  Affairs.  10  IBIA  189  (Cct.  15,  1982) 

jSA£Pl-l!£33J-Sa.|£tina_jrg3.Pirgctopx_Havajc_Jiga 
Office.  Bureau  of  Indian  Affairs.  10  IBIA  205 
(Oct.  15,  1982) 

A&&§i3-£gJBallj-3.t-Al£3-Ii£SSA3£a-tjg2ajg.i?g3-Cjii£iJi 

Bureau  of  Indian  Affairs.  10  IBIA  221  (Cct.  15,  1982) 

Arietta  Bischoff  v.  Acting  Area  Director.  Havaic  Area 
Office,  Bureau  of  Indian  Affairs.  10  IBIA  237  (Cct.  15, 
1982) 


Irvinu  Clark  ?.  Area 

; l 

irector,  lavalo  Area  Office. 

Bureau  of 

: Indian  Iff 

is,  10  IEIA  253  (Cct.  15,  1982) 

IS  SllSSS-  PaUlS-lm-ilSS.  E-USS-tS  h-USSS  3S.  i££* 

Bureau  of  Indian  Affairs.  10  IBIA  269  (Cct.  15,  1982) 


Janet  Gordon  v.  Area  Directors  Bavalo  Area  Cffice. 
Bureau  of  Indian  Affairs.  10  IBIA  285  (Cct.  15,  1982) 

ASS-  S ISSJLJLt—  »Iga_  Si£  SS*  £ lg-L3lg-i£JS-OlU  £%m 
Bureau  of  Indian  Affairs.  10  IBIA  301  (Cct.  15, 

1982) 

Francis  Harvey  v. Area  Director,  Bavalo  Area  Cffice. 

Bureau  of  Indian  Affairs.  10  IBIA  318  (Cct.  15,  1982) 

June  Janes  v . Area  Director.  Havaic  Area  Office.  Bureau 
of  Indian  Affairs.  1C  IEIA  334  (Cct.  15,  19e2) 

Thomas  Kee  v.  Area  Director.  Bavaio  Area  Cffice.  Bureau 
of  Indian  Affairs.  10  IEIA  350  (Cct.  15,  1982) 

Lester  Kelwccd  v.  Area  Director,  Bavalo  Area  Cffice. 
Bureau  of  Indian  Affairs.  10  IBIA  366  (Oct.  15,  1982) 

Juanita  Faddcck  v.  Area  Director.  Havaic  Area  Cffice. 
Bureau  of  Indian  Affairs.  10  IBIA  382  (Cct.  15,  1982) 

Irma  Shirley  v.  Area  Director.  Havaic  Area  Office, 
Bureau  of  Indian  Affairs.  10  IBIA  399  (Cct.  15,  1982) 

Charity  Tsosie  v.  Area  Director.  Bavalo  Area  Cffice. 
Eureau  of  Indian  Affairs.  10  IBIA  416  (Cct.  15,  1S82) 

Leo  Billie  v.  Area  Director,  Bayajo  Area  Office,  Bureau 
of  Indian  Affairs.  10  IEIA  432  (Oct.  15,  1982) 

Francis  Tazzie  v.  Area  Director,  Bavalo  Area  Cffice. 
Bureau  of  Indian  Affairs.  10  IEIA  448  (Cct.  15,  1982) 


All  peteens  dealing  with  the  Governaent  aze  pre- 
sumed to  have  knowledge  of  duly  promulgated  regulations. 

Estate  of  Eugene  Patrick  Dupuis.  11  IEIA  11  (tec.  26, 
1982) 
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REINSTATEMENT 

GENERALLY 

Failure  to  pay  rental  timely  for  an  cil  and  gas 
lease  is  neither  justifiable  nor  rot  due  tc  a lack  of 
reasonable  diligence  where  the  rental  is  nailed  9 days 
after  the  lease  anniversary  date  and  the  delay  in  sail- 
ing is  caused  by  the  fact  that  the  envelope  containing 
the  rental  apparently  slipped  froa  a group  of  letters 
appellant  was  taking  to  the  post  office  fcr  mailing. 

Elizabeth  A.  Hanson.  65  IBLA  204  (June  29,  1982) 


RJ2NT 


An  upward  anenity  adjustment  of  2 percent  tc 
basic  rental  rate  is  correctly  calculated  in  accordance 
with  the  economically  homogeneous  area  survey  method, 
IHP8  114-52.  303  (b) , when  the  number  of  amenities  pres- 
ent for  Governsent-f urnished  quarters  is  cne  more  than 
the  average  number  of  amenities  present  in  the  private 
rental  survey  of  comparable  private  housing  in  an  eco- 
nomically homogeneous  area  in  which  the  Government 
rental  quarters  are  located. 

Appeal  of  Harv  T.  Foss.  5 OHA  15  (Sept.  30,  1982) 


Where  a 7 percent  limitation  on  increases  in  net 
basic  rental  rates  was  not  applied  to  the  rate  previous 
to  the  one  resulting  from  a survey  of  an  economically 
homogeneous  area,  the  case  will  be  remanded  for  a 
determination  of  what  amount  should  be  credited  tc  the 
employee  for  overpayment  of  rates  in  accordance  with 
41  CFR  114-52.602 (a) 3. 

Where  the  record  contains  unreconciled  allegations 
concerning  facts  necessary  for  the  determination  of  the 
proper  monthly  basic  rental  rate,  the  case  will  be 
remanded  fox  findings  of  fact. 

Where  improper  guidelines  were  used  to  calculate 
the  amenity  adjustment  for  a particular  quarters  unit, 
and  application  of  the  correct  standards  to  the  record 
indicates  that  the  contested  amenities  did  not  eiist 
for  that  unit,  the  case  will  be  remanded  for  a determi- 
nation of  the  amenity  adjustment  in  accordance  with  the 
correct  standards. 

The  Consumer  Price  Index  adjustment  is  correctly 
applied  against  an  employee's  biweekly  rental  payroll 
deduction. 

Appeal  of  Robert  W.  Jones.  5 OHA  21  (Oct.  12,  1982) 


The  7 percent  limitation  on  rental  rate  increases 
imposed  by  Secretary  Andrus  to  rental  increases  effec- 
tive after  Dec.  13,  1978,  was  properly  restricted  by 
implementing  instructions  of  the  Deputy  Assistant 
Secretary — Policy,  Budget,  and  Administration,  to 
increases  in  the  "net  basic  rental  rate"  and  did  not 
apply  to  any  passthrough  charge  collected  by  the 
Government  for  utilities,  furnishings,  or  related 
services  that  by  law  must  reflect  prevailing  community 
rates. 


There  is  no  duplicative  charge  for  furnishings 
where  the  monthly  basic  rental  rate  is  calculated  after 
deducting  standard  amounts  for  these  items. 

Tuba  City  Housing  Appeals  Ass'n.  5 OHA  33  (Oct.  12, 
1982) 


When  appealing  tenants  fail  to  show  that  there  was 
anything  improper  cr  contrary  to  stated  policy  about 
the  compilation  of  data  for  and  the  conclusions  cf  the 
Regional  Survey  of  an  Economically  Homogeneous  Area 
affecting  the  tenants8  rentals,  in  particular  with 
respect  to  exclusion  of  rental  figures  fro®  certain 
communities  in  the  area,  the  correct  square  fcctage 
used  for  tenants'  quarters,  additional  charges  for 
quarters'  features  not  otherwise  reflected  in  the 
survey's  figures  for  comparable  rentals,  and  incorrect 
deductions  fcr  lack  cf  amenities,  then  the  tenants  say 
have  no  relief  based  only  on  the  allegation  of  faults 
in  the  survey. 

Where  the  relevant  statements  of  law  and  policy 
require  an  annual  adjustment  in  rentals  for  Government* 
furnished  quarters  according  to  a Consumer  Price  Index 

factor,  there  is  no  error  when  the  Government  increases 
rentals  based  upon  that  factor. 

The  deduction  f rcm  rental  for  excessive  heating 
costs  is  not  constituted  so  as  to  provide  a disincentive 
to  conserve  utility  commodities;  any  successful  ccnser- 
vaticn  effort  results  in  the  loss  of  some  portion  of  the 
excessive  heating  costs  deduction  but  it  also  results  in 
a higher  out-cf-pocket  savings,  thus  normally  creating 
a net  savings. 

The  deduction  froa  rentals  for  unusual  transporta- 
tion costs  is  a creation  of  law;  the  Govenaent  has  nc 
authority  tc  set  a deduction  amount  other  than  that 
prescribed  by  the  relevant  legal  authority  even  tbcugh 
that  authority  has  decreased  over  the  years  the  amount 
allowable  fcr  the  same  distance  of  isolation. 

A proper  measure  of  the  appropriateness  of  a 
rental  charge  is  that  it  be  set  so  as  to  cxeate  nc 
barrier  to  the  recruitment  or  retention  of  employees; 
nevertheless,  that  principle  is  Barely  a yardstick 
against  which  to  measure  whether  the  Government  in 
setting  rents  has  adhered  to  the  principle  cf  com- 
parability and,  in  the  absence  of  proof  that  such  a 
barrier  has  been  created  while  rentals  otherwise  appear 
to  be  comparable,  appellants  may  obtain  no  relief  on 
the  mere  allegation  of  the  creation  of  such  a barrier. 

The  Government  reaps  no  "profit as  the  authori- 
ties understand  that  tern,  when  it  charges  a quarters 
rental  which  is  otherwise  comparable  to  the  private 

housing  market. 

Appeal  of  Jan  Perschcn  et  al..  5 OHA  65  (Dec.  21,  1982) 


I1S_J3D11£JU 

While  res  judicata  and  collateral  estoppel  may  be 
appropriately  applied  by  the  Board  in  its  decisions, 
those  doctrines  need  not  be  esployed  where  the  effect 
would  be  to  impair  the  correctness  and  consistency  cf 
the  Board's  decisions  and  prevent  the  effectuation  of 
statutory  and  regulatory  policy.  Shore  the  Beard  has 
overruled  part  of  an  earlier  Board  decision  that  had 
reversed  a 8LB  decision  for  invalidating  appellants' 
mining  claims  upon  an  improper  basis,  res  judicata  will 
not  protect  appellants'  claims  from  a subsequent  ELB 
decision  of  invalidity  grounded  on  a correct  statement 
of  appellants'  violation  of  the  recording  laws. 

. 61  IBLA  347 

(Bet.  11,  1982) 


Bhere  an  individual.  Based  as  an  adverse  party 
in  a proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  gives  the 
opportunity  to  participate  in  the  proceeding  but  fails 
to  do  so,  the  matter  becomes  res  judicata  upon  the  ren- 
dering of  the  Board's  decision  and  the  party  nay  not 
subsequently  challenge  the  decision  in  a new  appeal 
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before  the  Board  from  the  Bureau  of  Land  Management's 
■inisterial  action  implementing  the  decision. 

Ray  Rav , Teckla  Productions.  Inc..  63  IBLA  357 
{Apr.  29,  1982)“ 


BISHIgzQIrSAI 

(See  also  Indian  Lands,  Reclamation  Lands — if  included 
in  this  Index.) 

GENERALLY 

(there  a subdivision  builder  is  granted  a right- 
of-way  for  an  access  road  and  bridge  pursuant  to  the 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  O.S.C.  9 1701  (1976)  , with  the  understanding  that  a 
county  or  town  will  take  over  the  right-of-way,  but  an 
assignment  to  the  county  or  town  has  not  been  approved 
by  BLR,  the  builder  is  liable  for  the  rental,  and  the 
exeaption  from  payment  of  rental  for  a local  government 
under  43  CFR  2803.1-2  (c)  (1)  does  not  apply. 

Carpentry  Unlimited.  Inc..  62  IBLA  203  (Bar.  9,  1982) 


Appraisals  of  rights-of-way  for  communication 
sites  will  be  upheld  if  there  is  no  error  in  the 
appraisal  methods  used  by  the  Bureau  of  Land  Ranagenent 
and  the  appellant  fails  to  show  by  convincing  evidence 
that  the  charges  are  excessive. 

Francis  H.  Gifford.  62  IBLA  393  (Bar.  24,  1982) 


Analysis  of  the  environmental  impact  of  the  design 
of  a segment  of  a proposed  highway  crossing  public 
domain  land  does  not  constitute  an  improper  narrowing 
of  the  scope  of  the  project  for  purposes  of  environmen- 
tal review  where  the  route  of  the  entire  project  has 
already  been  determined  after  completion  of  an  envi- 
ronmental impact  statement,  the  portion  of  the  highway 
across  land  administered  by  the  Bureau  of  Land  Manage- 
ment has  logical  termini  and  a substantial  independent 
utility  regardless  of  whether  the  balance  of  the  project 
is  constructed,  and  construction  of  the  highway  on  BLR 
land  does  not  foreclose  significant  alternatives  with 
respect  to  the  balance  of  the  highway  project. 

Citizens  for  Glenwood  Canvon.  64  IBLA  346  (June  15, 
1982)“ 


Lands  under  a railroad  right-of-way  issued  pursu- 
ant to  the  Act  of  Bar.  3,  1875,  18  Stat.  482,  are  not 
properly  leased  under  the  Hineral  Leasing  Act  of  1920, 
30  O.S.C.  9 181  (1976),  but  instead  must  be  leased 
under  the  exclusive  authority  of  the  Act  of  Ray  21, 
1930,  30  O.S.C.  99  301-306  (1976),  and  43  CFR 
3100.0-3 (d) (1) . 

ChaiPlin  Petroleum  Co..  68  IBLA  142  (Oct.  29,  1982) 

89  I.D.  561 


ACT  OF  FEBR0ARY  15,  1901 

Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  O.S.C.  9 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976. 

Approval  of  a domestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  remains  a discretionary 
matter  under  the  Federal  Land  Policy  and  Ranagenent  Act 
Of  1976,  43  O.S.C.  99  1761-1771  (1976).  Neither  an 
application  for  a right-of-way  nor  the  building  of  a 
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pipeline  on  public  land  without  prior  authorization 
earns  an  applicant  a right  to  a right-of-way  under 
these  statutes. 

A decision  rejecting  an  application  for  a water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
the  record  shews  the  decision  to  be  a reasoned  analy- 
sis of  the  factors  involved  made  in  due  regard  for  the 
public  interest,  and  no  sufficient  reason  to  disturb 
the  decision  is  shown.  Where  the  Bureau  cf  Land  Ean- 
agement  denies  a right-of-way  application  because 
of  the  imminent  conveyance  of  the  land  sought  to  a 
Native  ccrpcraticn  which  opposes  the  right-cf-way  and 
the  record  satisfactorily  rebuts  the  substance  cf  the 
opposition  and  identifies  overriding  public  interest 
considerations  such  that  the  sole  reason  for  the  denial 
becomes  the  inninence  of  the  conveyance  and  concern 
that  the  Native  corporation  control  its  own  land,  the 
BLR  decision  must  be  reversed.  The  problem  of  a Native 
corporation's  control  of  the  use  of  land  conveyed  to  it 
is  provided  for  in  sec.  14(g)  of  the  Alaska  Native 
Claims  Settlement  Act  and  43  CFB  2650.4-3  and  should  be 
addressed  apart  from  the  grant  or  denial  cf  a right-of- 
way  on  its  own  merits. 

Beltro  Packing  CO..  63  IBLA  176  (Apr.  8,  1982) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  Of  feb.  15,  1901,  43  O.S.C.  9 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Ranagenent  Act  of  1976. 

Approval  of  a right-of-way  application  filed  under 
the  Act  of  Feb.  15,  1901,  is  within  the  discretion  cf 
the  Secretary  of  the  Interior.  Approval  of  such  an 
application  remains  a discretionary  natter  under  the 
Federal  Land  Policy  and  Ranagenent  Act  cf  1976, 

43  O.S.C.  99  1761-1771  (1976).  Neither  an  application 
for  a right-of-way  nor  the  building  of  reservoirs, 
pipelines,  and  ditches  on  public  land  and  continued  use 
without  prior  authorization  earns  an  applicant  a right 
to  a right-of-way  under  these  statutes. 

Bumble  Bee  Seafoods.  Inc..  65  IBIA  391  (July  23,  1982) 


ACT  OF  BABCB  4,  1911 

Nhere  a right-of-way  was  issued  pursuant  tc  the 
Act  cf  Bar.  4,  1911,  a§  amended . 43  O.S.C.  9 961  (1976) 
(repealed),  and  was  not  conformed  to  a right-cf-way 
under  Title  V of  the  Federal  Land  Policy  and  Management 
Act  of  1976  (FLPHA) , 43  O.S.C.  99  1761-1771  (1976), 
in  accordance  with  sec.  509(a)  of  FLPHA,  43  O.S.C. 

9 1769  (a)  (1976),  the  regulation  at  43  CFB  28C3.1— 2 (d) , 

allowing  rental  adjustment  without  a prior  hearing,  is 
not  applicable  because  such  a pre-FLPHA  right-of-way 
was  not  issued  pursuant  to  Title  V cf  FLPBA. 

The  requirement  cf  43  CFB  2802.1-7 (e)  (1979),  for 
notice  and  opportunity  for  a hearing,  may  be  satisfied 
by  a hearing  at  the  State  office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
Circle  L.  Inc..  36  IBLA  260  (1978). 

American  Telephone  6 Telegraph  Co..  61  ieia  343 
(Feb.  11,  1982) 

Mountain  States  Telephone  6 Telegraph  Cc4,  64  IELA  164 
(Hay  25,  1962) 
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Bluer®  an  easeaent  for  a right-of-way  was  issued 
pursuant  to  the  Act  of  Bar.  4,  1911,  aaended. 

43  O.S.C.  « 961  (1976),  and  was  not  conforned  to  a 
Federal  Land  Policy  and  Hanageaent  Act  of  1976 
(FLPBA) , 43  O.S.C.  ««  1701-1782  (1976),  right-of-way 
in  accordance  with  sec.  509(a)  of  FLPBA,  43  O.S.C. 

« 1769(a)  (1976),  43  CFB  2803.1-2  (d) , allowing  rental 
adjustaent  without  a prior  hearing,  is  not  applicable 
because  such  a pre-FLPBA  easeaent  for  a right-of-way 
was  not  issued  pursuant  to  Title  V of  FLPBA. 

Hhile  the  requireaent  of  43  CFB  2802.1-7  (e)  (1979) 

for  notice  and  opportunity  for  a bearing  nay  be  satis- 
fied by  a hearing  before  an  Adainistrative  Law  Judge, 
that  requireaent  nay  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
paraaeters  set  forth  in  Circle  L.  Inc..  36  IBLA  260 
(1978). 

Bell  Telephone  CQ.  Of  Nevada.  63  IBLA  9 (Bar.  25,  1982) 


ACT  OF  FEBRUARY  25,  1920 

The  "going  rate"  approach  for  appraising  rights- 
of-way  for  natural  gas  pipelines  granted  pursuant  to 
the  Bineral  Leasing  Act  of  Feb.  25,  1920,  §s  aaended . 

30  D.S.C.  « 185  (1976),  nay  be  used  by  the  Bureau  of 
Land  flanageaent  in  deternining  the  fair  aarket  rental 
value  for  such  grants  where  there  are  sufficient  aarket 
data  available  to  evidence  sales  of  siailar  right-of- 
way  grants  by  private  landowners. 

In  deteraining  fair  aarket  rental  value  for  a 
right-of-way  for  a natural  gas  pipeline  granted  pursu- 
ant to  the  Bineral  Leasing  Act  of  Feb.  25,  1920,  $s 
aaended.  30  D.S.C.  $ 185  (1976),  the  Bureau  of  Land 
Banageaent  Bay  consider  aarket  data  concerning  acquisi- 
tion of  siailar  rights-of-way  across  private  lands  even 
though  the  party  acquiring  those  rights-of-way  had  the 
power  of  eainent  doaain. 

Where  the  record  shows  that  the  Bureau  of  Land 
Banageaent  took  into  consideration  differences  between 
pipeline  rights-of-way  granted  by  the  Bureau  and  those 
granted  by  private  land  owners  in  deteraining  an  adjust- 
nent  factor  to  be  applied  to  the  going  rate  to  arrive 
at  the  fair  aarket  rental  value,  in  challenging  that 
adjustaent  figure  the  right-of-way  holder  aust  show  by 
positive  and  substantial  evidence  either  that  the 
Bureau  failed  to  analyze  the  proper  differences  or  that 
the  adjustaent  factor  failed  reasonably  to  reflect  the 
aaount  of  those  differences. 

Borthwest  Pipeline  Corp. . 65  IBLA  245  (July  9,  1982) 


APPLICATIONS 

Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  D.S.C.  « 959  (1970) , shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976. 

Approval  of  a donestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  reaains  a discretionary 
natter  under  the  Federal  Land  Policy  and  Banageaent  Act 
of  1976,  43  O.S.C.  ««  1761-1771  (1976).  Neither  an 
application  for  a right-of-way  nor  the  building  of  a 
pipeline  on  public  land  without  prior  authorization 
earns  an  applicant  a right  to  a right-of-way  under 
these  statutes. 

A decision  rejecting  an  application  for  a water 
pipeline  right-of-way  will  ordinarily  be  affirned  when 
the  record  shows  the  decision  to  be  a reasoned  analy- 
sis of  the  factors  involved  made  in  due  regard  for  the 
public  interest,  and  no  sufficient  reason  tc  disturb 
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the  decision  is  shown.  Where  the  Bureau  cf  Land  flan- 
ageaent  denies  a right-of-way  application  because 
of  the  iaainent  conveyance  of  the  land  sought  tc  a 
Native  corporation  which  opposes  the  right-cf-way  and 
the  record  satisfactorily  rebuts  the  substance  of  the 
opposition  and  identifies  overriding  public  interest 
considerations  such  that  the  sole  reason  for  the  denial 
becoaes  the  iaaineoce  of  the  conveyance  and  concern 
that  the  Native  corporation  control  its  own  land,  the 
BLB  decision  aust  be  reversed.  Tbe  protlea  cf  a Native 
corporation's  control  of  the  use  of  land  conveyed  tc  it 
is  provided  for  in  sec.  14(g)  of  the  Alaska  Native 
Claims  Settleaent  Act  and  43  CFR  2650.4-3  and  should  be 
addressed  apart  from  the  grant  or  denial  cf  a right-of- 
way  on  its  own  aerits. 

Welbro  Packing  Co..  63  IBLA  176  (Apr.  8,  1982) 


Pending  applications  for  rights-of-say  filed  under 
the  Act  cf  Feb.  15,  1901,  43  O.S.C.  § 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976. 

Approval  of  a right-of-way  application  filed  under 
the  Act  of  Feb.  15,  1901,  is  within  the  discretion  cf 
the  Secretary  cf  the  Interior.  Approval  cf  such  an 
application  reaains  a discretionary  Batter  under  the 
Federal  Land  Policy  and  Banageaent  Act  cf  1976, 

43  D.S.C.  4§  1761-1771  (1976).  Neither  an  application 
for  a right-of-way  nor  the  building  of  reservcirs, 
pipelines,  and  ditches  on  public  land  and  continued  use 
without  prior  authorization  earns  an  applicant  a right 
to  a right-of-way  under  these  statutes. 

Bgable  Bee  Seafoods. Inc. . 65  IBLA  391  (July  23,  1982) 


The  grant  of  a right-of-way  for  construction  cf  at 
access  road  under  sec.  501  of  the  Federal  Land  Policy 
and  Banageaent  Act  of  1976  is  discretionary.  A deci- 
sion exercising  that  discretion  to  reject  an  application 
way  be  set  aside  where  the  record  on  appeal  discloses 
that  factors  cited  as  the  basis  for  the  decision  are 
inconsistent  with  the  facts  and/or  immaterial  tc  a 
deter aination  of  the  public  interest. 

Killian  A.  Sjqnan.  66  I EL A 53  (July  28,  1982) 


APPRAISALS 

An  appraisal  of  a right-of-way  for  an  irrigation 
ditch,  granted  pursuant  to  sec.  501  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1761 
(1976),  will  be  upheld  on  appeal  if  no  error  is  shewn 
in  the  appraisal  method  used  by  ELB  and  tbe  appellant 
fails  to  shew  by  convincing  evidence  that  the  annual 
rental  charge  is  excessive. 

Beyrinq  Livestock  Co,.  69  IBLA  110  (Nov.  3C,  1982) 


CANCELLATIC  N 

Where  a state  agency  which  for  nany  years  has 
operated  a aaterial  site  under  a free-use  perait  has 
applied  to  ELB  for  a naterial  site  right-of-way  pursu- 
ant to  the  Federal  Highway  Act,  and  has  received  per- 
mission from  ELB  to  construct  (operate)  in  advance  cf 
the  grant,  and  the  Department  of  Comerce  has  certified 
that  the  right-of-way  is  in  the  public  interest,  and 
the  application  has  teen  perfected  ty  the  applicant  sc 
that  nothing  reaains  to  be  dene  except  the  ainisterial 
act  of  formally  issuing  tbe  right-of-way,  which  act  is 
required  by  regulation  at  that  stage,  a homestead  ajpli- 
cant  who  then  files  an  application  for  land  which 
includes  part  cf  the  material  site  and  whe  pays  tbe 
fees  incident  to  such  application  will  be  held  tc  have 
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acquired  his  vested  right  to  the  homestead  land  subject 
to  the  material  site  right-of-way  issued  thereafter, 
and  the  homestead  patent  issued  several  years  later  was 
properly  encumbered  by  a reservation  of  the  right-of- 
way. 

A hoaestead  entr yman  who  22  years  ago  received  a 
patent  with  a reservation  of  a material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

State  of  Alaska.  62  IBLA  187  (Bar.  9,  1982) 


It  is  unnecessary  for  BLN  to  terminate  a comsuni- 
cations  site  right-of-way  which  has  expired  at  the  end 
of  its  primary  tens  and  which  is  not  then  subject  to 
renewal  because  it  was  originally  granted  under  author- 
ity subsequently  repealed  by  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C.  § 1701  (1976). 
Nevertheless,  BLM  properly  may  provide  notice  of  the 
expiration  and  inform  the  holder  that  continued  use 
under  the  expired  right-of-way  is  unauthorized. 

Donald  R.  Clark,  65  IBLA  144  (June  29,  1982) 


CONDITIONS  AND  LIMITATIONS 

In  granting  a right-of-way  for  a domestic  water 
pipeline,  pursuant  to  sec.  501(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1761(a) 
(1976),  BLR  properly  may  require  stipulations  providing 
that  the  right-of-way  is  not  renewable  and  that  the 
United  States  is  not  liable  for  damage  or  deterioration 
of  the  water  sapply.  However,  where  the  circumstances 
of  a particular  case  indicate  that  a better  course  of 
action,  and  one  that  allows  the  balancing  of  the  inter- 
ests of  BLM  and  the  right-of-way  applicant,  is  to  allow 
the  grant  to  be  renewed,  the  Board  may  direct  that  the 
grant  be  renewable  pursuant  to  43  CFB  2803.6-5 (a). 

gugene  V.  Vogel.  65  IBLA  213  (June  30,  1982) 


In  granting  a right-of-way  for  a domestic  water 
pipeline  pursuant  to  sec.  501  (a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  U.S.C.  § 1761(a) 
(1976) , BLM  properly  may  require  stipulations  providing 
that  the  right-of-way  is  not  renewable.  However,  the 
Board  may  direct  that  the  grant  be  renewable  pursuant 
to  43  CFB  2803.6-5  (a)  where  the  circumstances  of  a 
particular  case  indicate  that  a better  course  of 
action,  and  one  that  allows  the  balancing  of  the 
interests  of  BLM  and  the  right-of-way  applicant,  is  to 
allow  the  grant  to  be  renewed. 

Jean  fiounta j,ngro ve . Ruth  Eountaiogroye.  67  IEL A 154 
(Sept.  2 07~19827 


FEDERAL  HIGHWAY  ACT 

A mining  claim  located  on  lands  subject  to  a valid, 
ongoing,  and  preexisting  material  site  granted  pursuant 
to  the  Federal  Highway  Act  of  Nov.  9,  1921,  23  U.S.C. 

$ 18  (1946) , now  the  Federal  Aid  Highway  Act,  23  U.S.C. 

$ 317  (1976) , is  null  and  void  ab  initio. 

6 1 IBLA  116  (Jan.  6,  1982) 
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An  application  by  a state  highway  department  fox  a 
material  site  right-of-way  on  public  land  is  propecly 
denied  where  the  applicant  fails  to  demonstrate  that  the 
material  is  reasonably  necessary  for  the  construction 
or  maintenance  of  a highway  or  where  such  disposition 
would  not  be  consistent  with  other  public  purposes  as 
determined  by  the  Eureau  of  Land  Banageaent.  Where 
the  application  is  denied  on  the  basis  of  a determina- 
tion that  it  would  preempt  the  public's  only  available 
source  of  cinders  within  40  miles  and  appellant  centra- 
dicts  this  by  identifying  other  public  sources,  the 
decision  rejecting  the  application  will  be  set  aside 
and  the  case  remanded  for  further  consideration  of 
alternatives  that  would  meet  the  needs  of  the  applicant 
without  sacrificing  other  public  purposes. 

Utah  Dept,  of  Transportation.  62  IBLA  176  (Bar.  8, 

1982) 


Where  a state  agency  which  for  many  years  has 
operated  a material  site  under  a free-use  permit  has 
applied  to  ELB  for  a material  site  right-of-way  pursu- 
ant to  the  Federal  Highway  Act,  and  has  received  per- 
mission from  BLB  to  construct  (operate)  in  advance  of 
the  grant,  and  the  Department  of  Commerce  has  certified 
that  the  right-of-way  is  in  the  public  interest,  and 
the  application  has  been  perfected  by  tbe  applicant  sc 
that  nothing  remains  to  be  done  except  tbe  ministerial 
act  of  formally  issuing  the  right-of-way,  which  act  is 
required  by  regulaticn  at  that  stage,  a bcmestead  appli- 
cant who  theD  files  an  application  fox  land  which 
includes  part  cf  the  material  site  and  wbc  pays  the 
fees  incident  to  such  application  will  be  held  to  have 
acquired  his  vested  right  to  the  homestead  land  subject 
to  the  material  site  right-of-way  issued  thereafter, 
and  the  homestead  patent  issued  several  years  later  was 
properly  encumbered  by  a reservation  of  the  right-of- 
way. 

A homestead  entryman  who  22  years  ago  received  a 
patent  with  a reservation  of  a material  site  rigbt-cf- 
way,  but  who  accepted  such  patent  without  protest  cr 
appeal  is  net  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

Where  a homestead  patent  is  impressed  with  tbe 
reservation  cf  a right-of-way  for  a material  site  which 
is  held  and  operated  by  a state  agency,  tbe  Department 
cf  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  cr 
whether  it  sfaculd  be  canceled. 

State  of  Alaska.  62  IELA  187  (Bar.  9,  1982) 


The  effect  of  decisions  of  Bureau  cf  Land  Banage- 
ment  officials  regarding  applications  for  use  cf  the 
public  land  and  its  resources  are  stayed  pending  the 
time  during  which  a party  adversely  affected  thereby 
may  file  an  appeal  and  during  the  pendency  of  any 
appeal  properly  filed  except  where  statute  cr  regula- 
tion provides  otherwise.  43  CFB  4.21(a).  Although 
the  regulations  governing  issuance  of  rights-cf-vay 
pursuant  to  Title  V cf  the  Federal  Land  Policy  and 
Banagement  Act  cf  1976,  43  U.S.C.  ««  1761-1771  (1976), 
provide  that  such  decisions  shall  be  effective  when 
issued,  rights-of-way  for  Federal  aid  highways  are 
expressly  excluded  from  the  scope  of  such  regulaticn 
and  thus,  a decision  to  issue  the  latter  type  cf 
right-of-way  is  stayed  pending  appeal. 

Analysis  of  the  environmental  impact  cf  tbe  design 
of  a segment  of  a proposed  highway  crossing  public 
domain  land  does  not  constitute  an  improper  narrowing 
cf  the  scope  of  the  project  for  purposes  of  environmen- 
tal review  where  the  route  cf  the  entire  project  has 
already  been  determined  after  completion  cf  an  envi- 
ronmental impact  statement,  the  portion  of  the  highway 
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across  land  administered  by  the  Bureau  of  Land  Manage- 
ment has  logical  termini  and  a substantial  independent 
utility  regardless  of  whether  the  balance  of  the  project 
is  constructed,  and  construction  of  the  highway  on  BLM 
land  does  not  foreclose  significant  alternatives  with 
respect  to  the  balance  of  the  highway  project. 

Citizens  for  Glenwood  Canyon,  64  IBLA  346  (June  15, 

1982) 


FEDERAL  LAND  POLICY  AND  MANAGEMENT  ACT  OF  1976 

Under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  5 1761(a)  (1976),  an  application  for 

a communication  site  right-of-way  may  be  accepted  or 
rejected  by  the  Secretary  or  his  duly  authorized  repre- 
sentative at  his  discretion.  The  standard  for  review 
of  a decision  rejecting  an  application  is  whether  the 
decision  represents  a reasoned  analysis  of  pertinent 
factors  with  due  regard  for  the  public  interest.  Where 
the  record  does  not  support  BLM c s decision  to  reject 
the  application,  as  amended  by  subsequent  negotiations, 
it  will  be  remanded  for  further  review. 

In  connection  with  an  application  under  FLPBA  for 
a communications  site  right-of-way,  BLM  may  properly 
consider  site-related  technical  questions,  such  as 
whether  and  to  what  degree  operation  of  an  FB  broad- 
casting station  will  result  in  radio  interference  with 
existing  uses  of  the  site. 

Peregrine  Broadcasting  Co..  62  IBLA  133  (Mar.  4,  1982) 


Pending  applications  for  rights-of-way  filed  under 
the  Act  of  Feb.  15,  1901,  43  U.S.C.  $ 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  of  a domestic  water  pipeline  right-of-way 
application  filed  under  the  Act  of  Feb.  15,  1901,  is 
within  the  discretion  of  the  Secretary  of  the  Interior. 
Approval  of  such  an  application  remains  a discretionary 
matter  under  the  Federal  Land  Policy  and  Management  Act 
of  1976,  43  U.S.C.  §«  1761-1771  (1976).  Neither  an 
application  for  a right-of-way  nor  the  building  of  a 
pipeline  on  public  land  without  prior  authorization 
earns  an  applicant  a right  to  a right-of-way  under 
these  statutes. 

A decision  rejecting  an  application  for  a water 
pipeline  right-of-way  will  ordinarily  be  affirmed  when 
the  record  shows  the  decision  to  be  a reasoned  analy- 
sis of  the  factors  involved  made  in  due  regard  for  the 
public  interest,  and  no  sufficient  reason  to  disturb 
the  decision  is  shown.  Where  the  Bureau  of  Land  Man- 
agement denies  a right-of-way  application  because 
of  the  imminent  conveyance  of  the  land  sought  to  a 
Native  corporation  which  opposes  the  right-of-way  and 
the  record  satisfactorily  rebuts  the  substance  of  the 
opposition  and  identifies  overriding  public  interest 
considerations  such  that  the  sole  reason  for  the  denial 
becomes  the  imminence  of  the  conveyance  and  concern 
that  the  Native  corporation  control  its  own  land,  the 
BLM  decision  must  be  reversed.  The  problem  cf  a Native 
corporation's  control  of  the  use  of  land  conveyed  to  it 
is  provided  for  in  sec.  14  (g)  of  the  Alaska  Native 
Claims  Settlement  Act  and  43  CFR  2650.4-3  and  should  be 
addressed  apart  from  the  grant  or  denial  of  a right-of- 
way  on  its  own  merits. 

Nelbro  Packing  Co..  63  IB1A  176  (Apr.  8,  1982) 


BIGBTS-CF-WIY — Co  n tin  u e d 

FEDEBAL  LAKD  POLICY  AND  MANAGEMENT  ACT  CF  1976 — Ccntinue 

While  sec.  504(g)  cf  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  $ 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  say  charge 
less  than  fair  market  value  for  an  annual  right-of-way 
rental,  including  no  charge,  the  legislative  histcry  cf 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  to  agencies  of  the  Federal  Government 
and  to  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  9 1764(g)  (1976),  the 

Secretary  cf  the  Inferior  may  charge  less  than  fair 
market  value  for  a right-of-way  rental.  The  regulation, 

43  CF B 2803. 1-2  (c) , implementing  that  provision  sets 
forth  the  circumstances  under  which  no  fee  cr  a fee 
less  than  fair  market  rental  may  be  authorized;  however, 
it  specifically  excludes  cooperatives  whose  pxlncifal 
source  of  revenue  is  customer  charges  from  such  consid- 
eration. 

l£ir  State  Generation  and  Transmission  Ass'n.  Inc. . 

63  IBLA  34  7~  (Apr.  29,  1982)  “ “ ~89  1. 1.  227 


While  sec.  504(g)  cf  the  Federal  Land  Policy  and 
Management  Act  cf  1976,  43  U.S.C.  9 1764(g)  (1976), 

indicates  that  the  Secretary  of  the  Interior  may  charge 
less  than  fair  market  value  for  annual  righi-cf-vay 
rental,  including  no  charge,  the  legislative  histcry  cf 
that  provision  reveals  that  Congress  intended  that  free 
use  be  restricted  tc  agencies  of  the  Federal  Government 
and  tc  those  situations  where  the  charge  is  token  and 
the  cost  of  collection  unduly  large. 

Sgggrxg_^lgc  trjc_  Coop  era  tjye,jric. . 64  IBLA  65  (Say  6, 
1982) 

Sac  Biguel  tower  Ass'n.  Inc..  64  IBLA  172  (Bay  26,  1982) 


Under  Departmental  regulation  43  CFB  2803.1-2  (c)  a 
nonprofit  electric  distribution  cooperatiwe  whose  prin- 
cipal source  of  revenue  is  customer  charges  is  net  eli- 
gible for  an  exemption  or  reduction  of  fair  market 
rental  imposed  for  a right-of-way  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  43  U.S.C. 

9 1764(g)  (1976) . 

San  Miguel  few^y  Ass'n.  Inc,.  64  IBLA  342  (June  15, 
1982) 


Pending  applications  for  right s-of-way  filed  under 
the  Act  of  Feb.  15.  1901,  43  U.S.C.  « 959  (1970),  shall 
be  considered  as  applications  under  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Approval  cf  a right-of-way  application  filed  under 
the  Act  of  Feb.  15,  1901,  is  within  the  discretion  cf 
the  Secretary  of  the  Interior.  Approval  cf  such  an 
application  remains  a discretionary  matter  under  the 
Federal  Land  Policy  and  Management  Act  cf  1976, 

43  U.S.C.  ««  1761-1771  (1976) . Neither  an  application 
for  a right-of-way  nor  the  building  of  reserveirs, 
pipelines,  and  ditches  on  public  land  and  continued  use 
without  prior  authorization  earns  an  applicant  a right 
to  a rigbt-of-way  under  these  statutes. 

Prior  to  the  repeal  of  the  right-of-way  provisiens 
of  the  Act  cf  July  26,  1866,  14  stat.  253,  j§  pmeeded. 
43  U.S.C.  9 661  (1976),  by  sec.  706(a)  of  the  Federal 
Land  Policy  and  Management  Act  of  1976,  90  Stat.  2793, 
one  who  appropriated  water  pursuant  to  the  1866  Act 
could  acquire  a right-of-way  for  reservoirs,  dams, 
pipelines,  ditches,  and  canals  crossing  public  land 
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serely  by  constructing  such  improvements,  no  applica- 
tion to  the  Federal  Government  being  necessary. 

Repeal  of  the  right-of-way  provisions  of  the  Act 
of  July  26,  1866,  14  Stat.  253,  as  attended.  43  O.S.C. 

$ 661  (1976) , by  sec.  706  (a)  of  the  Federal  Land  Policy 
and  Banageoent  Act  of  1976,  90  Stat.  2793,  did  not 
affect  rights-of-way  previously  acquired  under  the  1866 
Act. 

Bumble  Bee  Seafoods,  Inc. . 65  IBLA  391  (July  23,  1982) 


The  grant  of  a right-of-way  for  construction  of  an 
access  road  under  sec.  501  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  is  discretionary.  A deci- 
sion exercising  that  discretion  to  reject  an  application 
Bay  be  set  aside  where  the  record  on  appeal  discloses 
that  factors  cited  as  the  basis  for  the  decision  are 
inconsistent  with  the  facts  and/or  immaterial  to  a 
determination  of  the  public  interest. 

William  A.  Sjqnan,  66  IBLA  53  (July  28,  1982) 


Under  sec.  504(g)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  § 1764(g)  (1976),  the 

Secretary  of  the  Interior  may  charge  less  than  fair 
market  value  for  a right-of-way  rental  under  certain 
circumstances.  The  regulation,  43  CFR  2803. 1-2  (c), 
implementing  that  provision  sets  forth  the  circum- 
stances under  which  no  fee  or  a fee  less  than  fair  mar- 
ket rental  say  be  authorized;  however,  it  specifically 
excludes  f ros  such  consideration  cooperatives  whose 
principal  source  of  revenue  is  customer  charges. 

Borthern  Electric  Cooperative,  Inc..  66  IBLA  121 
(Sag.  10,  1982) 


Where  rental  charges  for  a reservoir  right-of-way 
are  based  upon  an  appraisal  report  that  does  not  com- 
port with  Departsental  standards,  the  decision  deter- 
mining rental  charges  will  be  vacated  and  the  case 
remanded  for  a new  appraisal. 

268  (Nov.  17,  1982) 


OIL  ABB  GAS  PIPELINES 

The  “going  rate98  approach  for  appraising  rights- 
of-way  for  natural  gas  pipelines  granted  pursuant  to 
the  Mineral  Leasing  Act  of  Feb.  25,  1920,  <|s  amended. 

30  U.S.C.  § 185  (1976),  may  be  used  by  the  Bureau  of 
Land  Management  in  determining  the  fair  aarket  rental 
value  for  such  grants  where  there  are  sufficient  aarket 
data  available  to  evidence  sales  of  similar  right-of- 
way  grants  by  private  landowners. 

In  determining  fair  aarket  rental  value  for  a 
right-of-way  for  a natural  gas  pipeline  granted  pursu- 
ant to  the  Mineral  Leasing  Act  of  Peb.  25,  1920,  as 
amended.  30  U.S.C.  6 185  (1976),  the  Bureau  of  Land 
Management  may  consider  market  data  concerning  acquisi- 
tion of  similar  rights-of-way  across  private  lands  even 
though  the  party  acquiring  those  rights-of-way  had  the 
power  of  eminent  domain. 

Where  the  record  shows  that  the  Bureau  of  Land 
Management  took  into  consideration  differences  between 
pipeline  rights-of-way  granted  by  the  Bureau  and  those 
granted  by  private  land  owners  in  determining  an  adjust- 
ment factor  to  be  applied  to  the  going  rate  to  arrive 
at  the  fair  market  rental  value,  in  challenging  that 
adjustment  figure  the  right-of-way  holder  Bust  show  by 
positive  and  substantial  evidence  either  that  the 
Bureau  failed  to  analyze  the  proper  differences  or  that 
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the  adjustment  factor  failed  reasonably  to  reflect  the 
amount  cf  these  differences. 

Northwest  Pipeline  Ccrp.,  65  IEIA  245  (July  9,  1962) 


RULES  CF  FEACTICB 

(See  also  Adninistrative  Procedure,  Appeals,  contests  6 
Protests,  Contracts,  Hearings,  Indian  Probate,  Practice 
Before  the  Eepartaent — if  included  in  this  Index.) 

GENERALLY 

Where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncospetitive  cil  and 
gas  leas®  to  execute  special  stipulations  involving 
protection  cf  cultural  and  paleontological  resources 
on  the  leased  lands  within  30  days,  it  Bay  properly 
reject  the  lease  offer  when  the  special  stipulations 
are  not  executed  and  submitted  within  the  3C  days. 

However,  where  the  offeror  asserts  on  appeal  that  it 
actually  never  received  the  stipulations,  its  failure 
to  execute  the  stipulations  and  return  them  to  ELM  say 
be  treated  as  a curable  defect,  and  priority  cf  filing 
will  be  determined  as  of  the  date  the  signed  stipula- 
tions are  received  by  ELM. 

First  Mississippi  Cort..  62  IBLA  184  (Mar.  9,  1982) 


where  a BLM  state  office  decision  requires  supple- 
aental  filings  within  a specified  period  of  time  by  a 
priority  applicant  for  an  oil  and  gas  lease  tc  be 
issued  through  the  simultaneous  filing  systen,  in  erder 
to  avoid  subsequent  ELM  action  to  reject  the  lease 
offer,  the  rights  of  applicants  drawn  with  subsidiary 
priority  do  net  vest  unless  and  until  ELS  takes  action 
to  reject  the  offer.  Where  the  filings  are  subsequently 
received  before  the  rights  cf  applicants  drawn  with  a 
subsidiary  priority  have  intervened,  the  delay  in 
filing  say  be  waived  pursuant  to  43  CEB  1821.2-2  (g) . 

Estate  of  Isldor  Deemar.  63  IELA  217  (Apr.  13,  1982) 


Where  the  Bureau  of  Land  Management  requests  an 
offeror  for  an  over-the-counter  noncompetitive  cil  and 
gas  lease  tc  execute  special  stipulations  within  3C 
days,  it  nay  properly  reject  the  lease  offer  when  the 
special  stipulations  are  not  executed  and  submitted 
within  the  30  days.  However,  where  the  offerer  subse- 
quently submits  the  signed  stipulations  pries  tc  the 
filing  of  a junior  offer,  the  Board  will  remand  the 
case  to  ELM  so  that  his  offer  may  be  considered  with 
priority  as  cf  that  time. 

James  H.  Cbudncw.  68  IBLA  87  (Oct.  22,  1982) 


Any  document  which  is  sent  by  certified  mail  tc  an 
individual  at  his  reccrd  address  is  considered  tc  have 
been  served  at  the  tine  of  return  by  the  Festal  Service 
of  the  undelivered  certified  letter,  such  constructive 
service  being  equivalent  in  legal  effect  tc  actual  ser- 
vice of  the  docuoent. 

Although  the  Postal  Service  is  the  agent  cf  ELM 
to  deliver  written  comaunications  to  the  address  cf 
record  of  an  applicant,  where  the  applicant  changes  his 
address  giving  notice  only  to  the  Postal  Service  and 
not  to  BLM,  the  Postal  Service  then  becomes  the  agent 
for  the  applicant  who  Bust  bear  the  responsibility  and 
consequence  for  failure  of  the  Postal  Service  tc  prop- 
erly deliver  sail  from  BLM  to  the  changed  address. 
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where  the  sail  was  originally  properly  dispatched  to 
the  address  of  record  of  the  applicant. 

Frank  C.  Lytle.  III.  69  IBLA  210  (Dec.  16,  1982) 


APPEALS 

Seaejalli 

Where  a homestead  patent  is  impressed  with  the 
reservation  of  a right-of-way  for  a naterial  site  which 
is  held  and  operated  by  a state  agency,  the  Eepartaent 
of  the  Interior  retains  its  jurisdiction  to  determine 
whether  the  right-of-way  has  continuing  efficacy  or 
whether  it  should  be  canceled. 

State  of  Alaska.  62  IBLA  187  (Bar.  9,  1982) 


Where  an  individual.  Based  as  an  adverse  party 
in  a proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  given  the 
opportunity  to  participate  in  the  proceeding  but  fails 
to  do  so,  the  natter  becomes  res  judicata  upon  the  ren- 
dering of  the  Board’s  decision  and  the  party  may  not 
subsequently  challenge  the  decisicn  in  a new  appeal 
before  the  Board  from  the  Bureau  of  Land  Hanagement's 
■inisterial  action  implementing  the  decisicn. 


Where  an  appellant  fails  to  meet  criteria  in 
43  CFB  1.3  for  who  nay  practice  before  the  Department, 
he  may  not  appear  on  behalf  of  others,  and  his  standing 
must  be  determined  based  on  his  claim  of  property 
interest  on  his  own  behalf. 

Ervin  K.  Terry.  7 AHCAB  63  (Bay  19,  1982)  89  I.D.  242 


Opon  assuming  jurisdiction  of  an  appeal,  the  Board 
of  Land  Appeals  has  full  authority  to  consider  the 
entire  record  in  making  a decision,  and  its  review  is 
not  limited  to  the  theories  of  law  upon  which  the 
parties  have  proceeded. 

B.  Jay  Kidd.  66  IBLA  71  (July  29.  1982) 
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the  Board  of  Land  Appeals  must  defer  tc  the 
Secretary's  decision  tc  allow  herbicidal  spraying  fer 
vegetative  management  purposes,  and  the  Beard  has  nc 
jurisdictional  authority  to  entertain  appeals  concern- 
ing matters  covered  by  the  Secretarial  action  eicept  in 
the  limited  circumstance  where  the  appellant's  object 
clearly  is  to  show  BIB's  noncomp liance  therewith. 

Susan  Delies  et  66  IBLA  407  (Aug.  31,  1962) 


The  regulations  governing  procedures  before  the 
Board  of  land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  Malts 
(subject  to  extension).  Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  because,  as  a general  rule,  the  Board  dees 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

Benewable  Energy,,  Xnc..  67  IBLA  304  (Sept.  30,  1962) 

89  l.D.  «96 


The  Board  cf  Land  Appeals  must  defer  tc  the  Secre- 
tary's decision  to  approve  the  granting  of  a contract, 
where  such  approval  implicitly  ratifies  the  entire 
process  which  led  up  to  issuance  of  the  contract 
itself,  including  compliance  with  the  National  Environ- 
mental Protection  Act  of  1969;  42  U.S.C.  «§  4321-4361 
(1976).  The  Boaed  has  no  jurisdictional  authority  tc 
entertain  appeals  concerning  matters  covered  by  the 
Secretarial  action  eicept  in  the  limited  circumstance 
where  the  appellant's  object  clearly  is  to  shew  ElH's 
noncompliance  therewith. 

Donald  Pay,  68  IBLA  26  (Oct.  21,  1982) 


Where  the  assignee,  in  effect,  withdraws  his 
request  for  approval  of  an  assignment,  an  appeal  filed 
by  the  assignor  as  to  the  validity  of  the  assignment 
will  be  dismissed  as  moot. 

Chamtlln  Petroleum  0o,„  Wayce  g.  Detord,  68  IEL A 9C 
(Oct.  22,  1982) 


A notice  of  appeal  must  be  filed  within  30  days 
after  appellant  is  served  with  the  decisicn  from  which 
he  is  appealing,  when  a party  does  not  appeal,  the 
doctrine  of  administrative  finality,  the  administrative 
equivalent  of  res  judicata,  generally  bars  considera- 
tion of  the  sane  issue  in  a later  appeal. 

Tiroll  V . Peterson.  66  IBLA  156  (Aug.  10,  1982) 


Where  the  definition  of  "road,"  utilized  in  the 
Wilderness  Inventory  Handbook,  cannot  be  said  to  be 
contrary  to  the  statutory  language  or  legislative 
intent  manifested  in  sec.  603  of  the  Federal  Land 
Policy  and  Banagement  Act  of  1976,  43  O.S.C.  « 1782 
(1976),  decisions  employing  such  definition  will  not  be 
set  aside  on  appeal  unless  it  can  be  shown  that  it  was 
applied  improperly. 

Kennecott  Corp. . 66  IBLA  249  (Aug.  17,  1982) 


Answers 

The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  cf  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).  Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  because,  as  a general  rule,  the  Beard  does 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispesitive  of  the  appeal. 
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IBLA  304  (Sept.  30,  1982) 

89  I.C.  496 


Jujrd5n_cf  IrooJ 

The  Government  failed  to  sustain  its  burden  cf 
proving  that  the  malfunctioning  of  discharge  gate 
valves  required  for  an  irrigation  system  was  due  tc  the 
valves  net  meeting  the  requirements  of  the  specifica- 
tions rather  than  a result  of  the  Government's  failure 
to  provide  a filtering  device  in  the  irrigation  systes 
to  keep  out  damaging  foreign  matter.  Noted  by  the 
Board  was  the  fact  that  under  the  maintenance  warranty 
provision  on  which  the  Government's  claim  is  based,  the 
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contractor  is  not  responsible  for  repairing  defects  or 
failures  due  to  negligence  in  the  operation  of  the  irri- 
gation system  by  the  Government  or  its  agents. 

Appeal  of  Armstrong  6 Armstrong.  Inc, , IBCA-1311-10-79 
(Jan.  29,  1982)  89  I.D.  30 


A decision  of  the  state  Director  designating  an 
inventory  unit  as  a wilderness  study  area  mill  not  be 
disturbed  on  appeal  where  the  appellant  fails  to  meet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  Bore  than  mere  disagree- 
ment with  BLfl's  conclusion  is  required  to  reverse  its 
decisions  or  place  a factual  matter  at  issue. 

L.  J.  Cornelius.  61  IBLA  279  (Feb.  2,  1982) 


A first  category  differing  site  conditions  claim 
is  denied  where  the  Board  finds  that  the  conditions 
encountered  were  not  materially  different  from  indi- 
cations in  the  specifications  and  drawings  interpreted 
in  the  light  of  what  should  have  been  disclosed  by  an 
adequate  site  investigation. 

Appeal  of  Granite  Construction  Co..  IBCA-1500-8-81 
(Feb.  12,  1982) 


A decision  reached  in  the  exercise  of  adminis- 
trative discretion  relating  to  the  adjudication  of 
grazing  privileges  may  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  not 
represent  substantial  compliance  with  the  grazing  reg- 
ulations. The  burden  is  upon  the  appellant  to  show 
by  substantial  evidence  that  a decision  is  improper  or 
unreasonable. 

Bureau  of  Land  Management  vT  Wagon  Wheel  Bangh.  Inc.. 
62  IBLA  55  (Feb.  25,  1982)“ 


Where  the  current  fair  rental  value  of  a cabin 
site  has  been  determined  in  accordance  with  accepted 
appraisal  procedures  and  the  permittee  contends  that 
the  rental  is  excessive,  the  burden  is  upon  the  per- 
mittee to  prove  by  positive,  substantial  evidence  that 
the  appraisal  is  in  error. 

Homer  A.  Stroud  et  a)..  . 4 OHA  257  (Apr.  9,  1982) 


A decision  cancelling  a cooperative  agreement  for 
private  maintenance  of  wild  free-roaming  horses  will 
be  affirmed  on  appeal  where  the  record  indicates  the 
horses  were  commercially  exploited  as  rodeo  bucking 
stock  in  violation  of  the  cooperative  agreement  and  the 
relevant  regulations. 

Cecil  HcCandless  et  al  BLA  76  (May  10,  1982) 


An  appellant  will  be  held  to  have  failed  to  sus- 
tain its  burden  of  proof  and  the  appeal  will  be  denied 
where  appellant's  case  is  submitted  on  the  record  with- 
out a hearing  and  the  record  consists  only  of  contract 
documents,  correspondence,  and  pleadings  alleging  that 
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the  Contracting  officer's  decision  is  erroneous.  Dis- 
puted allegations  do  not  constitute  evidence  and  cannot 
be  accepted  as  proof  of  facts. 

Appeal  of  B.  H.  White  6 Co..  IBCA-1216-9-78  (July  19, 
1982) 


On  appeal  from  a BLB  decision  rejecting  an 
offeror's  competitive  bid  for  a geotheraal  lease  on 
the  basis  of  Geological  Survey's  valuation  of  the 
tract  sought  to  be  leased,  the  offeror  has  the  burden 
of  shewing  that  the  valuation  was  in  error  and  that  the 
hid  should  be  considered  acceptable.  In  the  absence  of 
such  a shoving,  BLB  is  entitled  to  rely  on  the  technical 
expertise  of  Geological  Survey. 

Shaw  Resources.  Inc..  66  IBLA  57  (July  29,  1982) 


An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  43  CFB  Subpart  4100,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  Ban- 
agenent.  Implementation  of  the  Taylor  6razing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior.  A decision  reached  in  the  exercise  of 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  say  be  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  net 
represent  substantial  compliance  with  the  grazing  regu- 
lations. The  burden  is  upon  the  appellant  to  show  by 
substantial  evidence  that  a decision  is  impropez  cr 
unreasonable . 

■?Ss]tiD.,.I,ines<..j£,1.yJ,.gupeau.9f.  tjjd_fujj£jejt,  €6  IE  LI 
109  (Aug.  10,  1982) 


A claim  for  breach  of  warranty  is  not  established 
under  a contract  calling  for  the  furnishing  of  an 
audiovisual  system  where  the  Government  asserts  that 
the  system  was  defective  at  the  time  of  acceptance  and 
the  Board  finds  that  the  nonlatent  preexisting  defects 
forming  the  basis  of  the  warranty  claim  were  cot 
excluded  from  the  coverage  of  the  standard  inspection 
clause  making  acceptance  conclusive,  except  as  regards 
latent  defects,  fraud,  or  such  gross  mistakes  as  aacunt 
to  fraud. 

Appeal  of  Bergen  Expo  Systems,  Inc..  IBCA-134e-4-80 
(Sept.  9,  1982)  89  I.D.  449 


A claim  of  constructive  change  is  denied  whexe  the 
appeal  is  submitted  for  decision  on  the  record  without 
a bearing  and  the  appellant's  case  consists  entirely  of 
allegations  contained  in  its  claim  letter  or  complaint. 
Allegations  do  not  constitute  proof  of  essential  facts 
which  are  disputed. 

A.LEeai-5L-WSSte^n_Sljtes_Constrjj^tlgn_C^JX_Jpca.  IBCA- 
1466-6-01  (Sept.  21,  1982) 


A contractor  has  the  burden  of  producing  evidence 
showing  that  he  is  entitled  to  relief  on  the  basis  of 
claims  made,  and  the  appeal  will  be  denied  where  the 
record  does  not  support  appellant's  contentions  and 
appellant  fails  to  appear  at  the  hearing  scheduled  at 
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its  request  and  adduces  no  evidence.  Disputed  allega- 
tions do  not  constitute  evidence  and  cannot  be  accepted 
as  proof  of  facts. 

Appeal  of  Deiter  Cedar.  IBCA-1535-11-81  (Sept.  30,  1982) 


A claim  for  the  cost  of  preparing  a technical 
inventory  of  field  tapes  and  other  data  furnished  by 
the  Government  is  denied  where  the  appellant  alleges 
that  some  of  the  field  tapes  were  missing  and  some  of 
the  data  was  received  in  a deplorable  condition,  but 
the  Board  finds  that  the  concurrence  of  a Government 
representative  in  the  taking  of  the  inventory  did  not 
provide  a predicate  for  the  claim  asserted  where  the 
preparation  of  the  inventory  was  considered  to  be 
simply  an  exercise  of  a management  prerogative,  irres- 
pective of  whether  such  action  was  to  be  viewed  as  a 
means  of  facilitating  contract  performance  or  satisfy- 
ing a contract  requirement  for  the  furnishing  of 
demultiplexing  documentation. 

Appeal  of  Balden  General.  Inc..  IBCA-1475-6-81 

(Oct.  19,  1982)  89  I.D.  529 


In  an  oil  shale  mining  claim  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a prina  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claimant 
to  overcome  this  showing  by  a preponderance  of  the  evi- 
dence. However,  since  abandonment  and  lack  of  good 
faith  are  questions  of  intent,  the  Government  bears  the 
ultimate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  mining  claims 
and  fails  to  show  clearly  that  these  claims  were  aban- 
doned, these  charges  are  not  sustained. 

^£ifgd.State§_yJ_jel;gr_gil_£oJt_el.3lt , 68  IBLA  37 
(Oct.  21,  1982)  89  I.D.  538 


£ismissai 

Where,  in  a decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Management 
Act  of  1976,  43  O.S.C.  » 1782(a)  (1976),  the  Bureau  of 

Land  Management  grants  interested  parties  30  days  to 
initiate  a protest  challenging  the  decision,  the  30-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiration  of  the  30  days  accorded  for  filing  protests. 
An  appeal  filed  after  the  time  period  allowed  must  be 
dismissed. 

San  Juan  County  Comn'n.  61  IBLA  99  (Jan.  4,  1982) 


An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismissed  where  the  appellant  failed  to  file 
timely  a notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
accordance  with  30  CFB  290.3(a). 

£gPnSQjl-211-Md_G3s^_Inc.J_£gnn3sll._Pfgducj, Ba_ , 

61  IBLA  308  (Feb.  4,  1982) 
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Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken,  the  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  cf  the  appeal. 

Bussell  1.  Csbcrn.  62  IBLA  104  (Bar.  1,  1982) 

B.  «.  Dodds.  62  IBLA  241  (Bar.  11,  1982) 

Badison  D.  Locke  et  al. . 65  IBLA  122  (June  25,  1962) 

Bay  Mallory . 68  IELA  189  (How.  9,  1982) 

Harold  H.  Butpert.  69  IELA  82  (Bov.  30,  1982) 


where  appellant  states  that  he  may  not  ke 
adversely  affected  by  a decision  of  the  Bureau  cf  Land 
Management  and  fails  to  point  out  affirmatively  in  his 
statement  of  reasons  in  what  respect  the  decision  is 
in  error,  he  dees  not  meet  the  requirements  of  the 
Department's  rules  of  practice  and  the  appeal  must  be 
dismissed. 

Hal  V.  Carlson.  Jr.,  62  IBLA  305  (Mar.  18,  1982) 


where  an  individual,  named  as  an  adverse  party 
in  a proceeding  before  the  Board  of  Land  Appeals,  is 
duly  served  with  notice  of  that  fact,  and  is  given  the 
opportunity  to  participate  iss  the  proceeding  but  fails 
to  do  so,  the  matter  becomes  res  judicata  upon  the  ren- 
dering of  the  Board's  decision  and  the  party  say  not 
subsequently  challenge  the  decision  in  a new  appeal 
before  the  Board  from  the  Bureau  of  Land  Management's 
ministerial  action  implementing  the  decision. 

pqv  Kay.  Teckia  Productions,  Inc,,  63  IELA  357 
(Apr.  29,  1982) 


Where,  during  the  pendency  of  an  appeal  involving 
the  protest  of  the  designation  of  land  units  as  ISA's, 
the  Board  issues  a decision  in  another  case  involving 
the  sane  units  in  which  it  holds  that  BIS's  designation 
of  these  units  as  WSA's  is  error,  and  thereby,  achieves 
the  result  sought  by  the  appellant  whose  appeal  is 
pending,  the  issue  is  moot  and  the  appeal  is  dismissed. 

Arizona  state.  Ass » p_  of  awheel- Drive.  Cla.bg,  65  IBLA  126 

(June  28,  1982) 


The  Board  denies  a Government  motion  to  dismiss  an 
appeal  predicated  upon  the  ground,  inter  alia,  that  the 
Disputes  Concerning  Labor  Standards  clause  gives  the 
Department  of  Labor  the  authority  to  decide  disputed 
questions  arising  out  of  the  Davis-Eacoa  Act,  where  the 
record  indicates  that  almost  two-thirds  of  the  amount 
withheld  from  a prime  contractor  by  reason  cf  Davis- 
Bacon  Act  violations  by  its  subcontractor  appears  to 
represent  amounts  owed  by  the  subcontractor  to  the 
Federal  or  to  a state  government  and  thus  present 
questions  for  resolution  by  the  Board  incident  to  its 
authority  to  adjudicate  disputes  between  the  parties 
to  the  contract. 

A Governnent  motion  to  dismiss  an  appeal  on  the 
grounds  that  the  contracting  officer  had  neither  issued 
nor  been  requested  to  issue  a final  decision  is  denied, 
where  the  Board  finds  (i)  that  the  appellant  was  war- 
ranted in  treating  a contracting  officer's  disclaimer 
of  any  responsibility  for  adjudicating  a dispute  as  a 
final  decisicn,  and  (ii)  that  no  useful  purpose  weald 
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be  served  by  reaanding  a case  to  the  contracting  offi- 
cer for  a decision  when  the  Governaent's  announced 
position  is  that  the  contracting  officer  has  no 
authority  to  render  a decision  relating  to  wage  deter- 
■inations  under  the  Davis-Bacon  Act. 

APPeal_ of West erg_CgBstrgcligp_Cg. , IBCA-1550- 
2-82  (July  1,  1982)  89  I.D.  365 


flhere  an  advisory  letter  froa  an  official  of  the 
Bureau  of  Land  Hanageaent  to  an  official  of  Hinerals 
Hanageaent  Service  reporting  recoaaendaticns  on  an 
application  for  perait  to  drill  on  an  oil  and  gas 
lease  is  clearly  interlocutory  in  nature,  and  where 
iapleaentation  of  the  action  conteaplated  by  the  letter 
is  contingent  upon  the  future  approval  by  Hinerals 
Hanageaent  Service  of  an  application  for  a perait  to 
drill,  an  appeal  froa  the  recoaaendaticns  contained  in 
the  letter  will  be  disaissed  because  the  letter  does 
not  constitute  a final  decision,  and  appellant's 
interests  have  not  yet  been  adversely  affected. 

Utah  Wilderness  Ass'n.  65  IBLA  219  (July  9,  1982) 


The  Board  of  Land  Appeals  will  reverse  a deter- 
aination  of  the  Geological  Survey  disnissing  in  part 
an  appeal  for  failure  to  file  tiaely  an  appeal  within 
the  tiae  required  by  30  CFB  Part  290,  froa  a letter 
denying  refunds  of  alleged  royalty  overpayaents  in 
which  no  right  of  appeal  was  indicated,  and  which  could 
not  fairly  be  held  to  have  put  appellant  on  notice  that 
a final  deteraination  with  right  of  appeal  was  intended. 

Hobil  Oil  Cor P. . 65  IBLA  295  (July  13,  1982) 


A statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  af f iraatively  in  what  respect 
the  decision  appealed  froa  is  in  error  does  not  aeet 
the  requireaents  of  the  Departaent's  rules  of  practice 
and  aay  be  disaissed.  However,  disaissal  is  not  lau- 
datory and  each  case  will  be  considered  on  its  own 
aerits. 

?irail  ¥.  Peterson.  66  IBLA  156  (Aug.  10,  1982) 


A Governnent  notion  to  disniss  an  appeal  as 
untiaely  filed  under  the  Contract  Disputes  Act  of  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
■ay  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  tiwe. 

ABBgal-gf-BimaAag.ssBgtil-SQBglsasliaa-Sgaa-lJSa . 

IBCA- 16 03-7-82  (Bov.  12,  1982)  89  I.D.  S83 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
disaissed  when  the  appellant  withdraws  the  appeal  or 
when  he  fails  to  file  finely  a statement  of  reasons, 
and  no  reason  for  aaintaining  the  action  is  apparent. 

Irvin  Ball.  68  IBLA  308  (Bov.  19,  1982) 
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£isaissal — Continued 

An  appeal  to  the  Board  of  Land  Appeals  will  he 
disaissed  when  the  appellant  withdraws  the  appeal  and 
no  reason  for  aaintaining  the  appeal  is  apparent. 


69  IBLA  154 


(Dec.  13,  1982) 


Jf f egt_cf 

Due  process  does  not  require  notice  and  a right  to 
be  heard  in  every  case  where  a person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  he  beard  before  the 
adverse  Bureau  of  Land  Hanageaent  decision  heccies 
final.  Appeal  to  this  Board  satisfies  the  due  process 
requireaents. 

Francis  Shaw  et  al..  63  IBLA  235  (Apr.  19,  1982) 


The  effect  of  decisions  of  Bureau  of  Land  Banage- 
aent  officials  regarding  applications  for  use  of  the 
public  land  and  its  resources  are  stayed  pending  the 
tiae  during  which  a party  adversely  affected  thereby 
aay  file  an  appeal  and  during  the  pendency  of  any 
appeal  properly  filed  except  where  statute  or  regula- 
tion provides  otherwise.  43  CFB  4.21(a).  Although 
the  regulations  governing  issuance  of  rigbts-cf-vay 
pursuant  to  Title  V of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  O.S.C.  ««  1761-1771  (1976), 
provide  that  such  decisions  shall  be  effective  when 
issued,  rights-of-way  for  Federal  aid  highways  are 
expressly  excluded  froa  the  scope  of  such  regulaticn 
and  thus,  a decision  to  issue  the  latter  type  of 
right-of-way  is  stayed  pending  appeal. 

Citizens  for  Glenwood  Cjnjgn , 64  IBLA  346  (June  15, 
1982) 


Application  for  approval  by  the  Bureau  of  Land 
Hanageaent  of  an  assignaent  of  record  title  to  an  oil 
and  gas  lease  is  aade  by  the  assignee  of  the  lease. 

Any  decision  adverse  to  an  applicant  for  approval  of 
assignaent  aust  be  issued  to  the  applicant  and  is  not 
effective  during  the  period  when  the  applicant  aay  file 
an  appeal  or  while  the  appeal  is  pending. 

Petrol  Besoprces  CotpT.  65  IBLA  104  (June  24,  1982) 


Under  25  CFB  2.3(b)  and  43  CFB  4.21(a),  a decision 
which  is  subject  to  review  by  a higher  Cepartaental 
official  is  not  effective  during  the  appeal  period  or 
during  the  pendency  of  an  appeal,  unless  the  EIA  offi- 
cial to  whoa  an  appeal  is  aade,  the  Board,  or  the 
Director  of  the  Office  of  Hearings  and  Appeals  deter- 
mines that  the  public  interest  requires  the  decision  to 
be  aade  effective  iaaediately. 

10  ibia  146  (oct.  15, 

1982)  89  I.D.  508 

Bureau  of ^indjap  Affairs^  10^BiA^l73g(Cct . "lsf^* 

1982) 


BSMI-B«.fg9gl-Yt  ...iXg§.M£SGt£I.l,-l313J°-££££-£*Ii££+ 

lgJLgUL^-JLM.iag..l£ iiilg * 10  IBIA  189  (Cct.  15,  1982) 


Johnpv  Bega?  v.  Acting  Area  Director,  Baya jo  |y$ a 

10  IBIA  205 


(Oct.  15,  1982) 


jcgBiS-BSgaiiJ-Iw  . ja vjJo_ip ea_j;f fjse^ 

Bureau  of  Indian  Affairs.  10  IBIA  221  (Cct.  15,  1982) 


— Continued 
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irletta  Bischoff  v.  Acting  Area  Director.  Havalo  Area 
Office.  Bureau  of  Indian  Affairs.  10  IBIA  237  (Oct.  15, 
1982) 

lEliM_Cl^ri_v._irea_DireStori_jia75io_lre5_Offi£ex 
Bureau  of  Indian  Affair^.  10  IBIA  253  (Oct.  15,  1982) 

£g3Elgfig-Daiiig-Xr-AEga_B|re£ta£x_ijaiaj^-iiea_giii£g^ 

Bureau  of  Indian  Affairs.  10  IBIA  269  (Oct.  15,  1982) 

Janet  Gordon  v.  Area  Director.  Bavaio  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  285  (Oct.  15,  1982) 

LeO-2EgeD_I^-A£ea_Pirectsr^_jjavajo_AlM-.MIicgx 

Bureau  of  Ionian  Affairs.  10  IBIA  301  (Oct.  15, 

1982) 

Prancis  Harvgv  v.  Area  Dipfstop,  gavfrjp  Area_Qff4.ce. 
Bureau  of  Indpap  Affairs,  10  IBIA  318  (Oct.  15,  1982) 

June  Janes  v.  Area  Directgrx_Bayajg_Are3_£f ficex_gure3fl 
Of  Indian  Affairs.  10  IBIA  334  (Oct.  15,  1982) 

Thoaas_Kee_vJ._Area_pirectorA.,!jai^ja-^Ega_gf  flcex_|areau 
of  Indian  Affairs.  10  IBIA  350  (Oct.  15,  1982) 

Lester  Kelwood  v.  Area  Director.  Havalo  Area  Office. 
Bureau  of  Indian  Affairs.  10  IBIA  366  (Oct.  15,  1982) 

Juanita  Paddock  v.  Area  Director.  Havalo  Area  Office. 
Bureau  of  Indian  Affairs,  10  IBIA  382  (Oct.  15,  1982) 

l£Ig_Spij;lex_vi_^rea_pirec  torA_Nava  Ja_Arga_p£f,iceA 
Bureau  of  Indian  Affairs.  10  IBIA  399  (Oct.  15,  1982) 

Charitx_2sosie_vi_Area_pire£toix_Savajo„2rea_5fflaex 
Bureau  of  Indian  Affairs.  10  IBIA  416  (Oct.  15,  1982) 

Leo  Hillje  vT  Area  Director.  Navajo  Area , Of jjce, j Bqrgqu 
of  Indian  Affairs.  10  IBIA  432~Oct.  15,  1982” 

Francis  lazzje  v.  Area  Director.  Havalo  Apea  Qf^jce, 
Bureau  of  Indian  Affairs.  10  IBIA  448  (Oct.  15,  1982) 


Jxtensiogs_of  Tine 

A Government  notion  to  dismiss  an  appeal  as 
untiaely  filed  under  the  Contract  Disputes  Act  of  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
aay  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  time. 

Appeal  of  Rpyerspde  Genera).  Construction  Co. . Inc. , 
IBCA-1603-7-82  "(Bov.  12, ”982)  ~ 89  I.D.  583 


Failure  to_Appeal 

Where  the  Geological  Survey  informs  an  oil  and  gas 
lessee  that  completion  of  a well  on  an  adjacent  tract 
of  land  has  resulted  in  substantial  drainage  from  the 
Government's  land  and  directs  the  lessee  to  either 
complete  an  offset  well  or  tender  compensatory  royal- 
ties, the  lessee  may  attempt  to  show  that  the  drainage 
is  not  substantial  or  that  a prudent  operator  would  not 
attempt  to  complete  a paying  well.  Where,  however,  the 
lessee  does  not  challenge  the  factual  predicates  of  the 
Survey  demand  within  a reasonable  time  after  he  has 
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been  inforaed  of  thea,  the  right  to  subsequently  cca- 
travene  the  factual  deterainations  of  Survey  on  these 
points  is  waived. 

lflIfl_Sra£g_gtasiB8Al.  63  IBLA  240  (Apr.  19,  1982) 

89  I.D.  208 


A notice  of  appeal  asst  be  filed  within  30  days 
after  appellant  is  served  with  the  decision  free  which 
he  is  appealing.  When  a party  does  not  appeal,  the 
doctrine  of  adainistrative  finality,  the  administrative 
equivalent  cf  res  judicata,  generally  bars  considera- 
tion of  the  sale  issue  in  a later  appeal. 

Virgil  V.  Petepson.  66  IBLA  156  (Aug.  10,  1982) 


Jejirin^s 

Where  the  Bureau  of  land  Banageaent  has  disaissed 
a protest  to  the  transfer  of  a special  use  permit  fer 
river  rafting  without  considering  evidence  in  the 
record,  which  tends  to  support  certain  allegations  in 
the  protest,  the  case  will  he  remanded  to  BLH  fer 
reconsideration  of  the  evidence  and  a final  dctcraina- 
tion  cf  whether  there  has  been  a violation  of  the 
guidelines  which  state  that  an  authorized  outfitter's 
authorization  to  conduct  float  trips  is  not  a salable 
comaodity. 

for  Biver  Snorts.  63  IBLA  91  (Bar.  31,  1982) 


Cue  process  does  not  require  notice  and  a right  to 
a prior  hearing  in  every  case  ahere  an  individual  aay 
be  deprived  of  property  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  beard  fcefere  the 
deprivation  beccaes  final. 

Hadjscn  p,  joejee  et  al..  65  IBLA  122  (June  25,  1982) 


It  is  within  the  discretion  of  the  Board  cf  Land 
Appeals  to  grant  a request  for  a hearing  on  an  issue  cf 
fact.  In  order  to  warrant  such  a hearing,  an  appellant 
aust  at  least  allege  facts  which,  if  proved,  vculd 
entitle  his  to  the  relief  sought. 

Paul  j , Teaple.  69  IBLA  54  (Bov.  29,  1982) 


In  proceedings  before  the  Cepartaent  tc  deter  sine 
the  validity  of  a mining  claia,  notice  and  an  opportun- 
ity for  a hearing  is  required  only  where  there  is  a 
disputed  question  of  fact.  Where  the  validity  cf  a 
claia  turns  on  the  legal  effect  to  be  given  facts  of 
record  ccncerning  the  status  of  the  land  when  the  claia 
was  located,  no  hearing  is  required. 

Baglay  Cert..  69  IBLA  148  (Dec.  13,  1982) 


J}oi  io  ns 

A Governaent's  motion  for  suaaary  judgient  is 
granted  and  an  appeal  is  disaissed  where  in  connection 
with  a claia  for  interest  for  the  Governaent's  delay  in 
making  progress  payment  the  Board  finds  there  is  no 
genuine  issue  of  material  fact  and  that  neither  the 
payments  clause  nor  the  Contract  Disputes  Act  of  1978 
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authorize  the  payaent  of  interest  on  undisputed  under- 
lying clains  on  which  the  clain  for  interest  is  based. 

2**  IB  * 1506  a ai  233 


A notion  for  reconsideration  is  denied  where 
appellant's  assertions  of  error  in  the  principal  deci- 
sion are  not  supported  by  arguaents  or  by  references  to 
the  record,  and  appellant  adaittedly  seeks  a rehearing 
in  order  to  present  the  evidence  in  a lore  coherent 
sequence  and  logical  order. 

Heconsiderationfy  llct-i3S7-5-80~f^IBcf-l366-6-80~ 

(June  28,  1982}  89  I.D.  359 


i Governnent  notion  to  disniss  an  appeal  as 
untiaely  filed  under  the  Contract  Disputes  Act  of  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
nay  have  contributed  to  the  contractor's  failure  to 
initiate  an  appeal  to  the  Board  at  an  earlier  tine. 

I1CA-160 3-7-82  (Rov.  12,  1982)  89  I.D.  583 


Joti£e_of  Appeal 

■here  several  BIB  decisions  declaring  appellant's 
nining  clains  abandoned  and  void  each  stated  "In  reply 
refer  to  3833  (N-952),"  and  appellant's  notice  of 
appeal  specifically  applied  to  BLB  decisions  bearing 
that  reference  nuaber,  the  notice  of  appeal  was  effec- 
tive, and  BLB  incorrectly  and  preaaturely  closed  the 
file  of  one  clain  that  BLB  decided  was  not  covered  by 
the  notice  of  appeal. 

D.  F.  Colson,  63  IBLA  221  (Apr.  15,  1982) 


Jecojis^dfirjtio^ 

A notion  for  reconsideration  is  denied  where 
appellant's  assertions  of  error  in  the  principal  deci- 
sion are  not  supported  by  argunents  or  by  references  to 
the  record,  and  appellant  adnittedly  seeks  a rehearing 
in  order  to  present  the  evidence  in  a aore  coherent 
sequence  and  logical  order. 

ABBCd  ..9f  - £g£ter  .Be^h  a^sal_CQflirasiO£§A.liica_Jfin 
Beconsiderationl . IBCA-1357-5-80  S IBCA-1366-6-80 
(June  28.  1982)  89  I.D.  359 


Stangiag.ta  APE«ai 

An  appellant  has  standing  to  appeal  a decision  cf 
a Bureau  of  Indian  Affairs  official  granting  fee  patent 
title  to  Indian  trust  land  only  if  it  can  be  shown  that 
the  decision  adversely  affects  his  or  her  enjoynent  of 
a legally  protected  interest. 

£aIaaj-ggdfigld_y;s._A£^iag_peputi_As§ist3pt_5esretjii-r 

Indian  Affairs  (Operations) . 9 IBIA  174  (Feb.  18,  1982) 

89  I.D.  67 


BOLES  OF  PBACTICB— Continued 

APPEALS — Continued 

.§tan£ing_t$  Appeal— Continued 

Hhere  appellant  states  that  he  nay  not  be 
adversely  affected  by  a decision  of  the  Bureau  cf  Land 
Banageaent  and  fails  to  point  out  af f iraatively  in  his 
stateaent  of  zeasons  in  what  respect  the  decision  is 
in  error,  he  does  not  aeet  the  requireaents  of  the 
Departaent's  rules  of  practice  and  the  appeal  aust  be 
disaissed. 

Hal  7.  Carlson.  Jr..  62  IBLA  305  (Bar.  18,  1982) 


An  assignee  of  an  oil  and  gas  lease  offerer  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a lease  to  first-priority  offerer,  as 
well  as  standing  to  appeal  froa  a rejection  of  such 
protest. 

SSOSearch.  Ipc,.  6“  IELA  149  (Bay  24,  1982) 


Where  the  Bureau  of  Land  Banageaent  authorized 
officer  issues  a decision  deteraining  the  grazing  privi- 
leges of  two  conflicting  applicants  which  is  adverse  to 
one  of  the  applicants,  and  that  applicant  appeals  to  an 
Adainistrative  Law  Judge  and  receives  a favorable  deci- 
sion, the  failure  of  the  other  applicant  to  participate 
in  the  proceedings  before  the  Adainistrative  Law  Judge 
does  not  foreclose  that  applicant  froa  appealing  that 
decision  to  the  Board  of  Land  Appeals,  as  that  appli- 
cant is  a party  to  a case  adversely  affected  by  a 
decision  of  an  Adainistrative  Law  Judge  within  the 
aeaning  of  43  CFH  4.410. 

Bureau, of  Land. Banageaept  v,  Alfredo  B.  Baez.  €7  IELA 
89  (Sept.  13,  1982) 


The  provisions  of  30  O.S.C.  99  29  and  30  (1976) 
relating  to  "adverse  clains"  refers  only  to  adverse 
aineral  claias,  and  nothing  in  these  sections  purports 
to  liait  the  rights  of  third  parties  to  appeal  froa  a 
denial  of  a pretest  cf  a patent  application  where  they 
can  show  a cognizable  interest  which  has  been  adversely 
affected. 

Hhere  an  individual  or  organization  files  a pre- 
test to  a aineral  patent  application,  which  pretest  is 
denied,  and  tiaely  appeals  free  that  denial,  such 
individual  cx  organization  is  "a  party  to  the  case" 
within  the  aeaning  of  43  CFB  4.410.  In  order  tc  vain- 
tain  the  appeal,  however,  such  a party  aust  alsc  shew 
an  interest  which  has  been  adversely  affected  by  the 
decision  appealed. 

Where  an  individual  or  organization  fails  tc  pre- 
test acticn  preposed  to  be  taken  by  BLB,  such  an  entity 
has  no  standing  to  appeal  the  denial  of  a protest  filed 
by  soae  other  individual  or  organization. 

Ip  re  Pacific  Cgast_Bollbdenuu_Co,.  68  IBLA  325 
(Nov.  22,  1982) 


State lent  cf_Fpaj(CBS 

Where  appellant  states  that  he  way  net  be 
adversely  affected  by  a decision  of  the  Bureau  cf  Land 
Banageaent  and  fails  to  point  out  aff iraatively  in  his 
stateaent  of  reasons  in  what  respect  the  decisicn  is 
in  error,  he  dees  not  aeet  the  requireaents  cf  the 
Departaent's  rules  cf  practice  and  the  appeal  aust  be 
disaissed. 

Bal  V.  Carlson.  Jr..  62  IBLA  305  (Bar.  18.  1982) 
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Statement  of_Reasoi)s — continued 

A statement  of  reasons  in  support  of  an  appeal 
which  does  not  point  out  affirmatively  in  what  respect 
the  decision  appealed  from  is  in  error  does  not  meet 
the  requirements  of  the  Department's  rules  of  practice 
and  may  be  dismissed.  However,  dismissal  is  not  man- 
datory and  each  case  will  be  considered  on  its  own 
merits. 

Virgil  V.  Peterson.  66  IBLA  156  (Aug.  10,  1982) 


The  regulations  governing  procedures  before  the 
Board  of  Land  Appeals  provide  for  the  filing  of  a 
statement  of  reasons  for  appeal  by  appellant  and  an 
answer  by  an  adverse  party  within  certain  time  limits 
(subject  to  extension).  Proper  practice  requires  that 
all  issues  deemed  relevant  by  the  parties  be  briefed  at 
that  time  because,  as  a general  rule,  the  Board  dees 
not  issue  interlocutory  decisions  on  issues  which  are 
not  dispositive  of  the  appeal. 

Renewable  Energy.  Inc..  67  IBLA  304  (Sept.  30,  1982) 

89  I.D.  496 


An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  withdraws  the  appeal  or 
when  he  fails  to  file  timely  a statement  cf  reasons, 
and  no  reason  for  maintaining  the  action  is  apparent. 

Irvin  Hall.  68  IBLA  308  (Nov.  19,  1982) 


3imely_Filing 

Where,  in  a decision  published  in  the  Federal 
Register  designating  wilderness  study  areas  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Banagement 
Act  of  1976,  43  O.S.C.  « 1782(a)  (1976),  the  Bureau  of 

Land  Banagement  grants  interested  parties  30  days  to 
initiate  a protest  challenging  the  decision,  the  30-day 
appeal  period  as  to  that  decision  will  commence  upon 
expiration  of  the  30  days  accorded  for  filing  protests. 
An  appeal  filed  after  the  time  period  allowed  must  be 
dismissed. 

San  Juan  County  Comm'r. . 61  IBLA  99  (Jan.  4,  1982) 


An  appeal  to  the  Director,  Geological  Survey,  is 
properly  dismissed  where  the  appellant  failed  to  file 
timely  a notice  of  appeal  in  the  proper  office  within 
30  days  from  service  of  the  decision  appealed  from  in 
accordance  with  30  CFB  290.3(a). 

£eaai9il-Qil_and  Gas.  Inc.,  Penpzpil  Producing  Co. , 

61  IBLA  308  (Feb.  4,  1982) 


Notice  of  appeal  must  be  filed  within  30  days 
after  the  person  taking  the  appeal  is  served  with  the 
decision  from  which  the  appeal  is  taken.  The  timely 
filing  of  a notice  of  appeal  is  jurisdictional  and 
failure  to  file  the  appeal  within  the  time  allowed 
requires  dismissal  of  the  appeal. 

Bussell  L.  Osborn.  62  IBLA  104  (Bar.  1,  1982) 

B.  B.  Dodds.  62  IBLA  241  (Bar.  11.  1982) 

Badison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 

Bav  flallorv.  68  IBLA  189  (Nov.  9.  1982) 

Harold  H.  Buppert.  69  IBLA  82  (Bov.  30,  1982) 


Timel  y_  Filing— Continued 

Where  the  Geological  Survey  informs  an  oil  and  gas 
lessee  that  completion  of  a well  on  an  adjacent  tract 
of  land  has  resulted  in  substantial  drainage  fret  the 
Government's  land  and  directs  the  lessee  to  either 
complete  an  offset  well  or  tender  compensatory  royal- 
ties, the  lessee  nay  attempt  to  show  that  the  drainage 
is  not  substantial  or  that  a prudent  operator  wculd  not 
attempt  to  complete  a paying  well.  Where,  however,  the 
lessee  does  not  challenge  the  factual  predicates  cf  the 
Survey  demand  within  a reasonable  tine  after  he  has 
been  informed  c£  them,  the  right  to  subsequently  con- 
travene the  factual  determinations  of  Survey  cn  these 
points  is  waived. 

Sola _ Grace  ptasypski.  63  IBLA  240  (Apr.  19,  1982) 

89  I.D.  208 


The  Board  of  Land  Appeals  will  reverse  a deter- 
mination of  the  Geological  Survey  dismissing  in  part 
an  appeal  for  failure  to  file  timely  an  appeal  within 
the  time  required  by  30  CFR  Part  290,  from  a letter 
denying  refunds  of  alleged  royalty  overpayments  it 
which  no  right  cf  appeal  was  indicated,  and  which  could 
not  fairly  be  held  to  have  put  appellant  on  notice  that 
a final  determination  with  right  of  appeal  was  intended. 

flofcjl  oil  Cope..  65  IBLA  295  (July  13.  1982) 


A Government  notion  to  dismiss  an  appeal  as 
untimely  filed  under  the  Contract  Disputes  Act  cf  1978 
is  denied  where  the  Board  finds  that  the  Act  does  not 
deprive  the  contracting  officer  of  authority  he  had 
prior  to  the  passage  of  the  Act  to  reconsider  a final 
decision  after  it  is  issued  and  prior  to  the  expiration 
of  the  appeal  period  and  that  the  available  evidence 
indicates  that  the  actions  of  the  contracting  officer 
say  have  contributed  to  the  contractor's  failure  tc 
initiate  an  appeal  to  the  Board  at  an  earlier  time. 


IBCA-1603-7-82  (Bov.  12,  1902) 


i-U£*« 

89  I.D.  583 


EVIDEBCE 

To  warrant  a further  hearing  in  a mining  claim 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  must  make  an  evidentiary  tender  of  proof  of 
discovery.  Vague  and  unsupported  assertions  cf  min- 
eralization do  not  establish  a basis  for  reopening  the 
hearing.  Because  under  30  O.S.C.  4 23  (1976)  a mining 
claimant  must  make  a discovery  of  a valuable  mineral 
deposit  prior  to  the  location  of  the  claim,  it  is  pre- 
sumed that  when  the  validity  of  his  claim  is  challenged, 
the  mining  claimant  need  only  cose  forward  with  the 
evidence  of  discovery  which  be  has  already  made. 

j?Bit9d_States_ v.  Garv  J.  Burdock.  65  ibla  239  (July  9, 
1982) 


The  legal  presumption  that  administrative  offi- 
cials have  properly  discharged  their  duties  and  net 
lost  or  misplaced  legally  significant  documents  filed 
with  then  is  rebuttable  by  probative  evidence  tc  the 
contrary.  Bcwever,  affidavits  which  serve  cnly  tc 
declare  the  affiants'  assumption,  surmise,  or  deduc- 
tion that  such  documents  must  have  been  included  is  an 
envelope  received  by  BLH  are  inadequate  to  overcome  the 
presumption  where  there  is  no  direct  evidence  tc  estab- 
lish that  the  documents  were  actually  transmitted  by 
the  sender  and  BLB  personnel  disclaim  receiving  then. 

where,  in  the  course  of  an  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  application  for  other 
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reasons,  the  pleadings  and  evidence  raise  for  the  first 
time  the  question  of  the  existence  of  an  outstanding 
undisclosed  interest  in  the  application,  the  Board  will 
not  decide  that  issue,  but  in  no  event  nay  a lease  be 
granted  the  appellant  unless  and  until  the  question  is 
ultimately  resolved  in  appellant's  favor. 


65  IBLA  340 


(July  16,  1982) 


to  determine  if  BLB's  ruling  is  sc  patently  errcnecus 
that  there  should  be  further  inquiry  into  the  facts, 
appellant's  unsupported  suggestion  that  there  Bight  he 
rich  ore  on  the  clai*  does  not  justify  further  inquiry. 

United  States  v.  Anton  V.  Evalt,  62  IEL A 116  (Bar.  4. 
1982) 


»n  appellant  will  be  held  to  have  failed  to  sus- 
tain its  burden  of  proof  and  the  appeal  will  be  denied 
where  appellant's  case  is  submitted  on  the  record  with- 
out a hearing  and  the  record  consists  only  of  contract 
docuaents,  correspondence,  and  pleadings  alleging  that 
the  Contracting  Officer's  decision  is  erroneous.  Dis- 
puted allegations  do  not  constitute  evidence  and  cannot 
be  accepted  as  proof  of  facts. 

Appeal  of  B.  H.  White  6 Co..  IBCI-1216-9-78  (July  19, 
1382) 


The  legal  presumption  that  adainistrative  offi- 
cials have  properly  discharged  their  duties  and  not  lost 
or  aisplaced  legally  significant  docuaents  filed  with 
thea  is  rebuttable  by  probative  evidence  to  the  con- 
trary. However,  the  presunption  is  not  overcoae  merely 
by  the  submission  of  an  affidavit  that  the  docuaent  was 
nailed.  Bather,  BLB's  denial  of  its  receipt  can  be 
rebutted  only  by  substantial  countervailing  evidence, 
as  a instruaent  is  not  "filed"  by  depositing  it  in  the 
nail,  but  only  when  it  is  delivered  to  and  received  by 
the  proper  BLM  office. 

Glenn  B.  Gallagher.  66  IB  LA  49  (July  27,  1982) 


In  a Bining  contest,  a natter  not  charged  in  the 
complaint  cannot  be  used  as  a ground  to  invalidate  a 
claia,  unless  it  has  been  raised  at  the  hearing  and  the 
contestee  has  net  objected. 

United  States  v.  Robert  B.  Lara.  67  IBLA  48  (Sept.  9, 
1982) 


In  an  oil  shale  lining  claia  contest,  the  Govern- 
ment bears  only  the  burden  of  going  forward  with  suffi- 
cient evidence  to  establish  a priaa  facie  case  of 
invalidity,  and  the  burden  then  shifts  to  the  claiiant 
to  overcoae  this  showing  by  a preponderance  of  the  evi- 
dence. However,  since  abandonaent  and  lack  of  geed 
faith  are  questions  of  intent,  the  Government  bears  the 
ultiaate  burden  of  proving  these  charges. 

Where  evidence  creates  only  inferences  of  lack  of 
good  faith  in  the  location  and  holding  of  lining  claims 
and  fails  to  show  clearly  that  these  claiis  were  aban- 
doned, these  charges  are  not  sustained. 

United  States  y.  Weber  Oil  Co.  et_al«,  68  IELI  37 
(Oct.  21,  1982)  89  I.D.  538 


A claia  of  constructive  change  is  denied  where  the 
appeal  is  subaitted  for  decision  on  the  record  without 
a hearing  and  the  appellant's  case  consists  entirely  of 
allegations  contained  in  its  claia  letter  or  complaint. 
Allegations  do  not  constitute  proof  of  essential  facts 
which  are  disputed. 


1466-6-81  (Sept.  21,  1982) 


IBCA- 


A contractor  has  the  burden  of  producing  evidence 
showing  that  he  is  entitled  to  relief  on  the  basis  of 
claias  Bade,  and  the  appeal  will  be  denied  where  the 
record  does  not  support  appellant's  contentions  and 
appellant  fails  to  appear  at  the  hearing  scheduled  at 
its  request  and  adduces  no  evidence.  Disputed  allega- 
tions do  not  constitute  evidence  and  cannot  be  accepted 
as  proof  of  facts. 


IBCA-1535-11-81  (Sept. 


30,  1982) 


GOVBBNHBHT  COHTBSTS 

A contestee  in  Government  contests,  challenging 
the  validity  of  his  mining  claia  and  aillsite,  aust 
file  answers  to  the  coaplaints  within  30  days  of  ser- 
vice, failing  which  BLH  properly  fakes  the  truth  of  the 
allegation  in  the  coaplaints  as  adaitted  without  a 
hearing. 

Sew  evidence  offered  on  appeal  after  BLH  has  ren- 
dered a determination  that  a lining  claim  is  null  and 
void,  following  the  contestee's  failure  to  answer  the 
contest  coaplaint,  aay  be  considered  by  the  Board  only 


HEABI1GS 

A lining  claia  contest  hearing  will  not  be 
reopened  to  afford  the  claiaants  an  opportunity  to 
prove  a discovery  had  been  made  on  the  claias  in  the 
absence  of  a tender  of  preof  and  evidence  tc  shew 
equitable  justification  for  a further  proceeding  in 
the  case.  Also,  the  case  will  not  be  reopened  where 
the  Adainistrative  Law  Judge  has  ruled  on  the  credi- 
bility of  claiaants'  witnesses  on  issues  going  tc  their 
failure  tc  present  a case  due  to  alleged  Governmental 
interference,  which  is  not  supported  by  the  record, 
and  there  is  no  persuasive  showing  of  a denial  of  due 
process. 


Hines  Co.  cf  Hevada.  61  IBLA  251  (Jan. 


OfSi 
29,  1982) 


The  requirement  of  43  CFB  2802.1-7  (e)  (1979)  , for 
notice  and  opportunity  for  a hearing,  may  be  satisfied 
by  a hearing  at  the  State  Office  level  in  accordance 
with  the  basic  procedural  parameters  set  forth  in 
Circle  L.  Inc..  36  IBLA  260  (1978). 


iagli£an,.IS.lS£frSl)g.£_?§JlggttJb.CgA,  61  IBLA  343 
(Feb.  11,  1982) 


(Hay  25,  1982) 


64  IELI  164 


Due  process  does  not  require  notice  and  a right 
to  be  heard  prior  to  the  initial  decision  in  every  case 
where  an  individual  may  be  deprived  of  property  sc  lemg 
as  the  individual  is  given  notice  and  an  opportunity  to 
be  heard  before  the  deprivation  becomes  final. 


B1  Capitan  Oil  Co..  Inc..  62  IBLA  146  (Bar.  5,  1982) 

— Continued 
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Old  Hundred  Gold  Mining  Co.»  63  IBLA  56  (Hat . 30,  1982) 


While  the  requireaent  of  43  CFB  2802.1-7  (e)  (1979) 

for  notice  and  opportunity?  for  a hearing  Bay  be  satis- 
fied by  & hearing  before  an  Administrative  Law  Judge, 
that  requireaent  aay  also  be  fulfilled  at  the  State 
Office  level  in  accordance  with  the  basic  procedural 
paraaeters  set  forth  in  Circle  Inc..  36  IBLA  260 
(1978) . 

Bell  Telephone  Co.  of  Hewada,  63  IBLA  9 (Bar.  25,  1982) 


Du®  process  does  not  require  notice  and  a right  to 
be  heard  in  every  case  where  a person  is  deprived  of  an 
asserted  property  right  so  long  as  the  individual  is 
given  notice  and  an  opportunity  to  be  heard  before  the 
adverse  Bureau  of  Land  Hanageoent  decision  becoaes 
final.  Appeal  to  this  Board  satisfies  the  due  process 
requirements. 

Francis  Skaw  et  al. . 63  IBLA  235  (Apr.  19,  1982) 


Opon  a determination  that  an  oil  and  gas  lease 
terminated  because  no  drilling  operations  were  being 
performed  on  the  leased  lands,  or  for  the  lease  under 
an  approved  coaaunitization  agreeaent,  on  the  last  day 
of  the  lease  tera,  the  lessee  of  record  and  its  de 
facto  assignee  are  entitled  to  a hearing  cn  issues  of 
fact,  where  they  have  alleged  that  the  well  was  actu- 
ally spudded  prior  to  aidnight  on  the  relevant  date. 

Tenneco  Oil  Co..  63  IBLA  339  (Apr.  28,  1982) 


Ho  rights  inure  to  the  estate  of  a deceased  native 
allotment  applicant  where  the  application  does  not  show 
priaa  facie  entitlement  because  the  land  was  segregated 
by  a State  selection  at  the  asserted  tiae  when  use  and 
occupancy  commenced.  A request  for  a hearing  on  appeal 
is  properly  denied  in  the  absence  of  any  evidence  or 
allegation  of  use  and  occupancy  predating  the  State 
selection. 

Heirs  of  Howard  Isaac.  63  IBLA  343  (Apr.  28,  1982) 


An  application  for  a Hative  allotaent  oust  be 
rejected  if  the  alleged  use  and  occupancy  coamenced 
after  the  tiae  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Native  allotaent 
applicant  alleges  use  and  occupancy  prior  to  the  filing 
of  a state  selection  application,  it  is  iaproper  to 
reject  his  application  without  affording  hit  notice  and 
opportunity  for  a hearing,  and  BLH  aust  initiate  con- 
test proceedings  against  the  application.  The  State  of 
Alaska  aust  be  given  an  opportunity  to  participate  as  a 
party  to  such  contest. 

Victor  A.  Anahoqak  (On  Reconsideration) . 64  IBLA  289 
(June  4,  1982) 


To  warrant  a further  hearing  in  a aining  claia 
contest  based  upon  an  asserted  lack  of  discovery,  an 
appellant  aust  aake  an  evidentiary  tender  of  proof  of 
discovery.  Vague  and  unsupported  assertions  of  ain- 
eralization  do  not  establish  a basis  for  reopening  the 
hearing.  Because  under  30  U.S.C.  « 23  (1976)  a aining 
claimant  aust  aake  a discovery  of  a valuable  ainezal 
deposit  prior  to  the  location  of  the  claia,  it  is  pre- 
sumed that  when  the  validity  of  his  claia  is  challenged. 
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the  aining  claisant  need  only  cose  forward  with  the 
evidence  of  discovery  which  he  has  already  nade. 

Onited  States  v.  Gary  J.  Burdock.  65  IBLA  239  (July  9, 
1982) 


An  application  for  a native  allotaent  aust  be 
rejected  if  the  alleged  use  and  occupancy  coalesced 
after  the  tiae  that  a State  selection  application  was 
filed  for  the  land. 

» 66  IBLA  38  (July  23.  1962) 


A continuance  of  a hearing  into  the  validity  cf  a 
aining  claia  will  only  be  granted  where  the  aining 
claimant  presents  sufficient  reason  to  justify  the 
grant  of  an  additional  opportunity  to  present  his  case, 
iij,,  where  ciccuastances  have  placed  a substantial 
constraint  upon  his  ability  to  obtain  or  offer  sasples 
or  other  evidence  of  a discovery,  furthermore,  it  aust 
appear  that  the  claisant  is  not  using  the  additional 
tiae  to  aake  the  requisite  discovery. 

onited  states  v,_Hichael  P.  Beckley._Vjrginia_@_._Eeckley , 
66  IBLA  357  (Sag.  27,  1982) 


An  application  for  a Native  allotaent  aust  be 
rejected  if  the  alleged  use  and  occupancy  coaaenced 
after  the  tiae  that  a state  selection  application  was 
filed  for  the  land.  But  where  the  Dative  allotaent 
applicant  alleges  use  and  occupancy  pries:  to  the  filing 
of  a state  selection  application,  it  is  iaproper  tc 
reject  his  application  without  affording  hia  notice  and 
opportunity  for  a hearing,  and  BLH  aust  initiate  con- 
test proceedings  against  the  application.  The  State  cf 
Alaska  aust  be  given  an  opportunity  tc  participate  as  a 
party  to  such  contest. 

If  BLH  deteraines  that  a Native  allotaent  applica- 
tion that  conflicts  with  a state  selection  application 
nay  be  allowed  without  a Governaent  contest  against  the 
Native  allotaent  applicant,  it  aust  notify  the  State  cf 
Alaska  of  this  deter nimation.  Opon  such  notification, 
the  State,  if  dissatisfied,  has  an  election  of  reaedies. 
If  aay  initiate  a private  contest  within  the  tiae  period 
prescribed  in  the  notice,  or  it  aay  appeal  the  decision 
of  BLH,  after  it  becoaes  final,  to  this  Board.  If  the 
Board  concludes  that  the  Native’s  application  is  defi- 
cient, it  will  order  the  initiation  of  a Governaent 
contest.  But  if  it  finds  the  allotaent  application 
acceptable,  it  will  order  the  issuance  of  a patent,  if 
all  else  be  regular. 

HaiJ_lA_2i_j£l:ii!IiIl_JCn_BecgnsiJe£atioci,  66  IELA  367 
(Aug.  27,  1982) 


In  a aining  contest,  a matter  not  charged  in  the 
coaplaint  cannot  be  used  as  a ground  to  invalidate  a 
claia,  unless  it  has  been  raised  at  the  hearing  ard  the 
contestee  has  not  objected. 

Pnjted  states  v.  Robert  B.  Lara.  67  IELA  48  (£ept.  9, 
19827 


An  Adainistrati ve  Law  Judge  has  the  authcrity  tc 
perait  the  use  of  interrogatories  and  requests  fer 
production  cf  documents  in  a Governaent  aining  contest. 

United  States  v.  Pittsburgh  Pacific  Co..  68  IELA  342 
"(Bov.  227  1982)  * 89  I.t.  £86 
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Due  process  does  not  require  notice  and  a right  to 
be  heard  in  every  case  where  a party  aay  be  deprived  of 
property  so  long  as  notice  and  an  opportunity  to  be 
heard  are  provided  before  the  action  becoaes  final. 

Shell  Pipe  Line  Corp. . 69  IBLA  103  (Nov.  30,  1982) 


In  proceedings  before  the  Departaeni  to  deteraine 
the  validity  of  a aining  claia,  notice  and  an  opportun- 
ity for  a hearing  is  required  only  where  there  is  a 
disputed  question  of  fact,  where  the  validity  of  a 
dais  turns  on  the  legal  effect  to  be  given  facts  of 
record  concerning  the  status  of  the  land  when  the  claia 
was  located,  no  hearing  is  required. 

Backav  Bar  Corp..  69  IBLA  148  (Dec.  13,  1982) 


PRIVATE  CONTESTS 

It  is  proper  to  declare  unpatented  aining  claias 
null  and  void  without  a hearing  where  the  answer  in  a 
private  contest  coaplaint  was  not  filed  in  accordance 
with  the  requirenents  set  out  in  43  CPS  4.450-6. 

Phillips  Pe troleum  Co.  v.  Helvin  Bradshaw  et  al. , 

66  IBLA~234~ (Aug.  17,  1982) 


Where  the  charges  in  a private  contest  coaplaint 
against  a desert  land  entry  are  not  corroborated  as 
required  by  43  CPR  4. 450-4  (c),  the  coaplaint  oust  be 
disnissed. 

A private  contest  against  a desert  land  entry  that 
is  initiated  prior  to  the  erpiration  of  the  statutory 
life  of  the  entry  and  charges  that  the  entryperson  will 
fail  to  oeet  the  requirenents  of  the  law  by  the  expira- 
tion date  is  premature.  Since  tine  reaains  for  the 
entryperson  to  fulfill  the  requirenents,  it  cannot  be 
said  with  certainty  that  the  contestant  has  alleged 
facts  which  if  proved  would  require  cancellation  of  the 
entry  and  thus  the  contest  aust  be  disnissed. 

Dale  H.  Wright  v.  Jean  L.  Guiffre.  68  IBLA  279 
(Nov.~17 , 1982) 


Only  an  individual  claining  "an  interest  in  the 
land"  embraced  by  a patent  application  has  standing  to 
initiate  a private  contest  under  43  CPR  4.450-1.  Such 
an  "interest  in  the  land"  oust  be  grounded  in  a speci- 
fic statutory  grant. 

In  re  Pacific  Coast  Molybdenum  Co..  68  IBLA  325 
(Nov.  227  1982) 


Onder  43  CPR  4.450-1,  a private  contest  nay  be 
brought  to  have  a claim  invalidated  for  any  reason  not 
shown  by  the  records  of  the  BLR.  Because  conpliance 
with  sec.  314  of  the  Federal  Land  Policy  and  Hanagenent 
Act  of  1976,  43  U.S.C.  « 1744  (1976),  can  only  be 
resolved  by  the  records  of  BLH,  no  private  contest  aay 
be  maintained  solely  on  the  basis  of  that  issue. 

Jurisdiction  over  disputes  between  rival  nining 
claimants  is  reserved  to  the  courts,  and  it  is  not  for 
this  Department  to  decide  whether  one  claimant  has  a 
better  right  to  a claim  by  virtue  of  his  relocation  of 
a claia  following  a rival  clainant's  alleged  failure 
to  file  the  docunents  required  under  sec.  314  of  the 
Federal  Land  Policy  and  Ranageaent  Act  of  1976, 

43  U.S.C.  $ 1744  (1976). 

Where  a statute  limits  the  Department's  authority 
to  consider  contests  between  rival  aining  claiaants. 
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PRIVATE  CONTESTS— Continued 

the  Departnent  has  no  authority  to  consider  favcrably 
an  argunent  that  it  is  a denial  of  equal  protection  to 
recognize  the  right  of  a nonaineral  claiaant  to  contest 
a aining  claia  while  denying  such  an  opportunity  to  a 
rival  aining  claiaant. 

.iBSt  ..*t  ..fiflffT  BlSSA-gt-Sla • 

69  IBLA  194  (Dec.  15,  1982) 


PROTESTS 

BLH's  decision  to  disaiss  a protest  by  the  hclder 
of  the  surface  estate  in  lands  patented  under  the  Stock- 
Raising  Hoaestead  Act  against  the  sufficiency  of  the 
aaount  of  a bond,  put  up  by  the  claiaant  of  aineral 
interests  in  these  lands  to  cover  daaages  to  the  sur- 
face estate  froa  the  clainant's  aining  and  exploration 
activities,  will  be  vacated  and  reaanded  for  xcadjudica- 
tion,  where  the  record  is  devoid  of  facts  of  record  to 
support  this  decision. 

Sodetberq  Rawhide  Banch  Co..  63  IBLA  260  (Apr.  19,  1982) 


An  assignee  of  an  oil  and  gas  lease  offeror  drawn 
with  second  or  third  priority  has  standing  to  protest 
the  issuance  of  a lease  to  first-priority  offeror,  as 
well  as  standing  to  appeal  froa  a rejection  of  such 
protest. 

A protest  against  issuance  of  aa  oil  and  gas  lease 
is  properly  disnissed  where  it  is  based  on  vague  alle- 
gations of  ncncoapliance  with  leasing  regulations  and 
is  unsupported  by  facts  showing  that  the  successful 
drawee  should  be  disqualified. 

Geosearch.  Inc..  64  IBLA  149  (Hay  24,  1982) 


Where  an  individual  or  organization  files  a pro- 
test to  a aineral  patent  application,  which  protest  is 
denied,  and  tiaely  appeals  froa  that  denial,  such 
individual  or  organization  is  "a  party  to  the  case" 
within  the  aeaning  of  43  CFR  4.410.  In  order  to  Bain- 
tain  the  appeal,  however,  such  a party  aust  also  show 
an  interest  which  has  been  adversely  affected  ty  the 
decision  appealed. 
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SECElIMl_£l_JBl_lNlgBJOR 

(See  also  Administrative  Authority — if  included  in  this 
Index.) 

The  Secretary  of  the  Interior  has  been  authorized 
by  the  Federal  Land  Policy  and  Ranageaent  Act  of  1976, 

43  U.S.C.  « 1740  (1976) , to  "proaulgate  rules  and 
regulations  to  carry  out"  its  purposes.  The  regula- 
tions providing  for  the  conclusive  presuaption  of 
mining  claia  abandonaent  and  voidancc  are  directly 
authorized  by  correlative  language  in  sec.  314  of 
FLPRA,  43  U.S.C.  i 1744  (1976).  The  statutory  presump- 
tion of  abandonaent  operates  as  a natter  of  lav,  and  no 
administrative  involveaent,  including  issuance  cf  regu- 
lations, would  be  necessary  to  its  operation. 

Virginia  White.  62  IBLA  215  (Bar.  10,  1982) 
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Where  the  entire  mineral  estate  underlying  all  or 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right*8  as  distinguished 
in  public  law  terminology  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  by  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa  Fe  Pacific  Rajlrogd _Cga,  64  IBLA  27  (Hay  6,  1982) 


The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  tc  protect 
bighorn  sheep  habitat  in  an  area  where  it  is  hoped  that 
these  animals  will  be  reestablished,  the  imposition  of 
protective  stipulations  will  be  affirmed. 


65  IBLA  210  (June  30, 


1982) 


Because  sec.  4 of  the  Federal  Coal  Leasing  Amend- 
ments Act  of  1976,  amending  30  U.S.C.  § 201(b)  (1976), 

repealed  the  Secretary's  authority  to  issue  a coal 
prospecting  permit  on  Federal  lands,  a coal  prospecting 
permit  application  filed  Oct.  18,  1979,  is  properly 
rejected.  30  O.S.C.  § 201(b)  (1976)  and  43  CFR  3410 

provide  for  the  issuance  of  coal  exploration  licenses 
for  lands  subject  to  leasing. 

1- > 65  IBLA  359 

(July  20,  1982) 


vitiated,  and  the  Bureau  of  Land  Management  is  legally 
disabled  tc  implement  the  directive  thereafter. 


67  IBLA  38  (Sept.  8, 


1962) 


The  Secretary  cf  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect 
bighorn  sheep  habitat,  the  imposition  of  protective 
stipulations  will  be  affirmed. 

The  Secretary  of  the  Interior  may  require  an  oil 
and  gas  lease  applicant  to  accept  stipulations  reason- 
ably designed  to  protect  environmental  and  other  land 
use  values  as  a condition  precedent  to  the  issuance  of 
a lease.  Where  the  recommendations  to  impose  stipula- 
tions on  the  lease  are  based  on  the  need  to  protect  the 
wilderness  characteristics  of  the  land  pending  a study 
as  required  by  sec.  603  of  the  Federal  Land  Policy  and 
Banagement  Act  of  1976,  43  O.S.C.  « 1782  (1976),  the 
special  stipulations  are  not  unreasonable,  per  se. 

. JlBflgggga » 340 

(Oct.  5,  1982) 


The  Secretary  of  the  Interior  may,  is  his  discre- 
tion, reject  any  offer  to  lease  public  lands  for  oil 
and  gas  deposits  upon  a proper  determination  that  leas- 
ing would  not  be  in  the  public  interest.  However,  if 
he  decides  to  issue  a lease,  he  may  require  the  accep- 
tance of  stipulations  reasonably  designed  to  protect 
environmental  and  other  land  use  values  as  a condition 
precedent  to  issuance  of  such  a lease. 

AaiSS.J* !»£•*  360 
(Oct.  7,  1982) 

Fortune  Oil  Co..  68  IBLA  288  (Bov.  19,  1982) 

Ted  C.  giaaeldB,  69  Ifc-LS  34  (Bov.  29.  2982) 


An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetiti vely  is  viti- 
ated, and  the  Bureau  of  Land  Management  is  legally  dis- 
abled to  implement  the  directive  thereafter.  Federal 
officers  and  employees  cannot  bind  the  Government  to 
create  any  rights  not  authorized  by  law. 

Lprry  B.  Clarfc.  66  IBLA  23  (July  23,  1982) 


An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncompetitively  is 


The  Bureau  of  Land  Management  may  condition  the 
issuance  of  an  oil  and  gas  lease  on  the  execution  of  a 
no  surface  occupancy  stipulation.  Where  the  record 
shows  that  the  Bureau  has  adequately  considered  the 
factors  involved  and  that  the  stipulation  is  a reason- 
able means  to  accomplish  proper  Departmental  purposes, 
a decision  requiring  the  stipulations  will  be  af fitted. 

Ted  C,  Findeiss.  68  IBLA  167  (Oct.  29,  1982) 


BLB  is  without  jurisdiction  to  consider  an  appli- 
cation for  the  lease  cf  public  land  near  or  adjacent  to 
a hot  springs  where  the  land  is  within  a national  for- 
est and  the  let  of  Feb.  28,  1899,  jj  amended.  16  O.S.C. 
§ 495  (1976) , vests  the  Secretary  of  Agriculture  with 
exclusive  jurisdiction  with  respect  to  the  issuance  of 
such  leases. 

Popp „ ffpphjns.  68  IBLA  184  (Bov.  i,  1982) 


iMIJGillCJ 

Public  land  Bay  be  "appropriated"  to  a public 
project  or  purpose  by  a Federal  or  state  agency  if  such 
appropriation  is  under  authority  of  law  and  there  is  a 
physical  devotion  of  the  land  to  such  use  on  the  ground. 
Such  an  appropriation  does  not  segregate  or  withdraw 
the  land,  but  creates  an  easement  which  is  protected, 
and  any  subsequent  entry,  claim,  or  location  is  subject 
thereto.  Bbere  a free-use  material  site  perait  with  a 
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fixed  date  of  expiration  is  held  by  a state  agency  and 
the  site  is  later  included  in  a hoaestead  entry  applica- 
tion, after  the  rights  of  the  entryaan  are  vested  the 
free-use  permit  aay  not  be  converted  to  a material  site 
right-of-way  with  an  indefinite  term,  but  the  homestead 
entry  remains  subject  to  the  permit  until  it  expires. 

Hhere  a state  agency  which  for  aany  years  has 
operated  a material  site  under  a free-use  perait  has 
applied  to  BLN  for  a material  site  right-cf-way  pursu- 
ant to  the  Federal  Highway  Act,  and  has  received  per- 
mission froa  BLN  to  construct  (operate)  in  advance  of 
the  grant,  and  the  Department  of  Coaaerce  has  certified 
that  the  right-of-way  is  in  the  public  interest,  and 
the  application  has  been  perfected  by  the  applicant  so 
that  nothing  remains  to  be  done  except  the  ministerial 
act  of  formally  issuing  the  right-of-way,  which  act  is 
required  by  regulation  at  that  stage,  a hoaestead  appli- 
cant who  then  files  an  application  for  land  which 
includes  part  of  the  material  site  and  who  pays  the 
fees  incident  to  such  application  will  be  held  to  have 
acquired  his  vested  right  to  the  homestead  land  subject 
to  the  material  site  right-of-way  issued  thereafter, 
and  the  hoaestead  patent  issued  several  years  later  was 
properly  encumbered  by  a reservation  of  the  right-of- 
way. 

A homestead  entryaan  who  22  years  ago  received  a 
patent  with  a reservation  of  a material  site  right-of- 
way,  but  who  accepted  such  patent  without  protest  or 
appeal  is  not  entitled  to  have  the  right-of-way  can- 
celed now  on  the  basis  of  his  assertion  that  the  right- 
of-way  was  unauthorized. 

State  of  Alaska.  62  I8LA  187  (Bar.  9.  1982) 


An  exchange  application  being  processed  under 
sec.  206  of  the  Federal  Land  Policy  and  Hanageaent  Act 
of  1976  does  not  segregate  the  selected  public  lands 
froa  the  operation  of  the  mineral  leasing  laws.  43  CFB 
2201.1(b) . 

Hhere  an  applicant  files  an  over-the-counter  oil 
and  gas  lease  offer  for  less  than  640  acres  and  does 
not  include  adjacent  land  for  which  an  exchange 
application  was  then  pending  because  of  his  reliance  on 
Departmental  decisions,  a BLR  Information  flemorandua, 
and  a BLR  State  Office  decision,  all  interpreting  a 
regulation  to  mean  that  an  exchange  application  seg- 
regates the  selected  land  froa  mineral  leasing,  a 
subsequent  reinterpretation  of  the  salient  regulation 
which  holds  that  such  lands  are  available  for  leasing 
will  not  compel  rejection  of  the  offer.  A regulation 
should  be  so  clear  that  there  is  no  basis  for  an  appli- 
cant's noncompliance  with  it  before  it  aay  be  inter- 
preted and  applied  with  retroactive  effect  so  as  to 
deprive  him  of  a statutory  priority. 

Lane  Lasrich.  63  IBLA  192  (Apr.  8,  1982) 


Sec.  4 of  the  General  Allotment  Act  of  Feb.  8, 
1887,  £S  amended.  25  C.S.C.  $ 334  (1976),  authorizes 
the  Secretary  of  the  Interior  to  issue  allotments  to 
Indians  only  where  the  Indians  have  nade  settleaent 
upon  public  lands  "not  otherwise  appropriated." 
Applications  for  Indian  allotments  are  properly 
rejected  where  the  lands  have  been  segregated  from 
entry  under  the  agricultural  land  lavs  (including  the 
Act  of  Feb.  8,  1887)  by  the  Secretary,  under  authority 
granted  by  the  Act  of  Sept.  19,  1964,  through  notices 
of  classification  of  lands  for  multiple  use  management, 
duly  published  in  the  Federal  Register. 

Harv  Frances  Stiles  et  al..  64  IBLA  361  (June  16,  1982) 

lii ibfl_gg£ igi_igiaa.£-Sgith-gi-3li. « ibla  iso 

(Aug.  10,  1982) 

Wesley  Kenneth  Phillips.  Jr. « 67  IBLA  168  (Sept.  21, 
1982) 


SEGREGATION — Continued 

Hhere  the  descriptive  language  acccmpacying  a 
United  States  survey  cf  the  exterior  of  an  Alaskan 
tovnsite  notes  expressly  that  the  "tcwnsite"  cf 
Cuzinkie  is  ccaprised  of  three  tracts  ("A,  E,  and  C") 
and  menticns  elsewhere  a fourth  tract  ("t")  as  being 
part  of  the  "village"  of  Cuzinkie,  Tract  "I"  is  net 
properly  regarded  as  being  within  the  "tcwnsite"  under 
the  regulaticns,  and  approval  of  the  survey  dees  net 
segregate  it  as  part  of  the  tcwnsite. 

Stephen  Kenvcn  et  al.  (On  Beconsideration) . 65  IEIA  44 
(June  23,  1982) 


(See  also  Bineral  Leasing  Act — if  included  in  this 
Index.) 

LIASBS 

Sodium  leases,  which  have  a determinate  20-year 
primary  term,  are  not  automatically  extended  cr 
renewed.  The  Secretary  aay  renew  the  lease  upon  the 
lessee's  timely  application  for  renewal. 

The  lessee's  preference  right  at  the  tine  cf 
renewal  under  sec.  24  of  the  Hineral  Lands  Leasing  Act 
is  only  to  be  preferred  above  other  applicants  and  is 
not  an  entitlement,  as  against  the  United  States,  tc  a 
renewal  lease. 

In  adjudicating  an  application  for  renewal  cf  a 
sodium  lease,  the  Secretary  retains  his  discreticn 
respecting  whether  cr  net  to  lease.  That  discreticn  is 
limited  in  that  if  the  decision  is  made  tc  lease,  a pre- 
ference is  extended  tc  the  existing  lessee  who  has  made 
timely  application. 

Existing  sodium  leases  which  are  beyend  their 
primary  term  but  fox  which  the  lessee  has  made  timely 
application  for  renewal  are  continued  in  force  by  the 
provisions  cf  sec.  9 of  the  Administrative  Procedure 
Act  so  long  as  it  takes  the  Department  to  adjudicate 
the  application. 

Sodium  Lease  Benewals.  H-36943  (Bar.  18,  1982) 

89  I.D.  173 


SPECIAL  USB  PBBBITS 

Public  land  nay  be  "appropriated"  to  a public 
project  cr  purpose  by  a Federal  or  state  agency  if  such 
appropriation  is  under  authority  of  law  and  there  is  a 
physical  devoticn  of  the  land  to  such  use  on  the  greuad. 
Such  an  appropriation  does  not  segregate  or  withdraw 
the  land,  but  creates  an  easement  which  is  protected, 
and  any  subsequent  entry,  claim,  or  location  is  subject 
thereto.  Hhere  a free-use  material  site  permit  with  a 
fixed  date  of  expiration  is  held  by  a state  agency  and 
the  site  is  later  included  in  a homestead  entry  applica- 
tion, after  the  rights  of  the  entryaan  are  vested  the 
free-use  perait  nay  not  be  converted  to  a material  site 
right-of-way  with  an  indefinite  term,  but  the  hcacstead 
entry  remains  subject  to  the  perait  until  it  expires. 

state  of  Alaska.  62  IBLA  187  (Bar.  9,  1982) 


BLB's  decision  to  approve  a transfer  of  a permit 
for  authorized  use  on  the  Bogne  Biver,  designated  as  a 
wild  and  scenic  river  pursuant  to  the  Hild  and  Scenic 
Bivers  Act  of  1968,  16  O.S.C.  4 1271  (1976),  from  cne 
commercial  outfitter  to  another  is  proper  where  it 
maintains  the  50/50  allocation  of  river  use  between 
commercial  outfitters  and  private  boaters. 

Hhere  the  Eureau  of  Land  Banagcment  has  dismissed 
a protest  to  the  transfer  of  a special  use  perait  for 
river  rafting  without  considering  evidence  in  the 
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SPECIAL  USE  PBRBIIS — Continued 

record,  which  tends  to  support  certain  allegations  in 
the  protest,  the  case  will  be  reaanded  to  BLB  for 
reconsideration  of  the  evidence  and  a final  deteraina- 
tion  of  whether  there  has  been  a violation  of  the 
guidelines  which  state  that  an  authorized  outfitter's 
authorization  to  conduct  float  trips  is  not  a salable 
coaaodity. 

wilderness  -PubHc_Bigbts_fund,_BatiQBal-gir3aBi2atiofl 
for  River  Snorts,  63  IBLA  91  (Bar.  31,  1982) 


An  applicant  for  a special  recreation  use  perait 
for  river  rafting  will  be  considered  as  seeking  a 
"commercial  use"  of  the  river,  within  the  neaning  of 
43  CFR  8372.0-5  (a),  where  the  applicant  or  the  appli- 
cant's enployee  makes  a salary  froa  or  for  services 
rendered  to  customers  or  participants  in  the  peraitted 
activity. 

Wilder ness/Challenge.  Inc..  64  IBL A 44  (Hay  6,  1982) 


A notice  to  cease  trespass  and  order  to  reaove 
improvements  aay  be  set  aside  to  allow  consideration  of 
a special  use  perait  with  appropriate  restrictions 
where  appellant  concedes  lack  of  right  to  the  land  and 
it  is  not  clear  that  a temporary  use  authorization 
would  interefere  with  any  iaaediate  need  of  the  land 
for  public  purposes. 

Juliet  Harsh  Brown.  64  IBLA  379  (June  17,  1982) 


STJU_iULSS 

An  oil  and  gas  offer  embracing  land  in  the  bed  of 
a navigable  river,  which  is  state  land,  is  properly 
rejected. 

Lee  E.  HcDonald.  68  IBLA  272  (Nov.  17,  1982) 


STATE  LAWS 

Federal  statutes  governing  mineral  leasing  on  the 
public  lands,  aDd  regulations  duly  promulgated  pursuant 
thereto,  supersede  state  laws  governing  agency  rela- 
tionships to  the  extent  of  any  inconsistency  therewith 
for  purposes  of  determining  the  first-qualified  offeror 
for  a Federal  oil  and  gas  lease. 

LSHJ  Exploration  Group.  63  IBLA  42  (Har.  30,  1982) 


STMI_5EL£C1I0N5 

(See  also  School  Lands,  Swamplands— if  included  in  this 
Index. 7 

A selection  by  the  State  of  Alaska  under  sec.  6(b) 
of  the  Alaska  Statehood  Act  is  limited  to  public  lands 
which  are  "vacant,  unappropriated,  and  unreserved."  A 
right-of-way  for  the  Alaska  Railroad  across  the  public 
lands  constitutes  an  easement  which  does  not  separate 
the  servient  estate  from  the  public  domain  with  the 
result  that  the  land  may  be  available  for  selection 
subject  to  reservation  of  a railroad  right-of-way  in 
any  patent  issued  to  the  State. 

The  Alaska  Railroad.  65  IBLA  376  (July  20,  1982) 


§1115213 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  relevant  statutes  and  duly 
promulgated  regulations. 

Berman  Piltz.  61  I8LA  113  (Jan.  6,  1982) 

61  IBLA  185  (Jan.  26, 
1982)  

Bichael  Boonev.  61  IBLA  210  (Jan.  26,  1982) 

Dee  Bright.  61  IBLA  356  (Feb.  16,  1982) 

Jim  W.  Kooncq,  62  I EL A 9 (Feb.  23,  1982) 

Otav  Bining  Co..  62  IBLA  166  (Bar.  8,  1982) 

Saiedanpil  CotP..  62  IBLA  228  (Bar.  10,  1982) 

Bartin  Sllsco  et  al..  62  IBLA  260  (Bar.  15,  1982) 

Chetvl  B.  Cooksey.  62  IBLA  307  (Bar.  18,  1982) 

Sidney  C.  Smith.  62  I EL  A 378  (Bar.  24,  1982) 

Bartha  E.  Ehbrecht.  62  IELA  387  (Bar.  24,  1982) 

C3l9hg_BiBipg_Cg..  63  IBLA  5 (Bar.  25,  1982) 

Copper  Camp  consolidated  Hines.  Inc..  63  iela  2C3 
(Apr.  8,  1982) 

Charles  I.  Neff.  64  IBLA  234  (Bay  27,  1982) 

Barvin  B.  Hukala.  64  IBLA  313  (June  10,  1982) 

Charles  L.  Bcberts.  65  IBLA  67  (June  23,  1982) 

65  IBLA  72 

(June  23,  1982) 

J.  Earrv  Van  Boogen.  65  IBLA  175  (June  29,  1982) 
William  Scott  Olsen.  65  IELA  274  (July  12,  1982) 

Viola  Peck  Whitney.  65  IELA  361  (July  20,  1982) 

Joe  fatten,  , Sr.,  et  al..  65  IELA  387  (July  23,  1982) 
Dennis  (8.,  Jgy.  66  IELA  260  (Aug.  17,  1982) 

Eugene  J.  Cupless.  67  IELA  135  (Sept.  16,  1982) 

Eejth  E.  Ferrell.  67  IBLA  181  (Sept.  21,  1982) 

Bobert  J.  gphy  et  ml,.  67  IBLA  370  (Cct.  8,  1982) 
Gpeggrv  A.  Vcetsch.  Sr..  69  IBLA  124  (Dec.  8,  1982) 
Richard  B.  Bcwe.  69  IBLA  135  (Dec.  8,  1982) 
pee  Wright.  69  IELA  309  (Dec.  23,  1892) 


Estoppel  of  the  Government,  especially  where 
public  lands  are  concerned,  is  an  extraordinary  remedy 
that  can  be  successfully  invoked  only  under  truly 
extraordinary  circumstances.  Ac  appellant  mining 
claim  owner  may  not  claim  that  ignorance  cf  applicable 
statutory  and  regulatory  rules  of  recordation  consti- 
tutes ignorance  of  a material  fact,  which  is  essential 
to  estoppel,  because  all  persons  dealing  with  the 
Government  are  presumed  to  have  knowledge  thereof. 

That  ELB  did  not  notice  the  tardiness  of  appellant's 
submitted  location  notice,  and  then  continued  tc  reccrd 
affidavits  of  labor,  is  unfortunate  but  is  no  gicund 
for  estoppel  of  the  Government. 

Harold  g.  Woods.  61  IELA  359  (Feb.  16,  1982) 


STATUTES — Continued 


filil5im_££JLS!iomgJ 


The  presumption  of  abandonaent  under  sec.  314  of 
FLPHA  need  not  have  been  preceded  by  any  particular 
notice  fron  BLR,  because  the  public  is  deeaed  to  know 
the  content  of  relevant  statutes  and  regulations. 

Like  other  entities  of  the  executive  branch  of 
the  Federal  Government,  the  Board  of  Land  Appeals  is 
not  eapovered  to  adjudicate  the  constitutionality  of  a 
statute.  That  is  the  province  of  the  judicial  systen. 

Blli3.aaOgi.Ta9B  BSiSMS.  *1  IBLA  367  (Peb.  17. 

1982) 


The  Act  of  Sept.  19.  1914  (38  Stat.  714),  a statu- 
tory withdrawal  of  certain  lands  froa  the  operation  of 
all  aineral  and  nonaineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
iaplication  through  enactaent  of  the  Hineral  Leasing 
Act  of  Feb.  25,  1920,  30  8.S.C.  « 181  (1976). 

Kenneth  P.  Cunnings*  62  IBLA  206  (Bar.  10,  1982) 


The  Departaent  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Governaent,  is  not  the 
proper  forua  to  decide  whether  or  not  a statute  enacted 
by  Congress  is  constitutional. 

Virginia  White.  62  IBLA  215  (Bar.  10,  1982) 


Ultiaate  control  of  the  disposition  cf  public 
lands  and  resources  belongs  to  Congress,  and  the 
responsibility  of  the  Interior  Departaent  is  to 
adainister  then  in  accordance  with  the  dictates  of  the 
legislative  branch.  The  Board  is  obliged  to  affira 
BLR's  declaration  of  aining  claia  abandonaent  and 
voidance,  irrespective  of  appellant's  arguaent  that 
such  result  is  contrary  to  other  policies  legislated  by 
Congress,  where  appellant  has  not  conplied  with  the 
clear  requireaents  of  the  FLPHA  recordation  provision. 

1.  C.  Wilcox.  63  IBLA  19  (Bar.  26,  1982) 


The  Department  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Governaent,  is  not  the 
proper  forua  to  decide  whether  a statute  enacted  by 
Congress  is  constitutional. 

Sfliteg  §tates,,v»_I|}E££ifll-Ggl3r.lggA»  64  IBLA  241 
(Bay  28,  1982) 

lesoro  petroleum  Qarp. . 65  IBLA  99  (June  24,  1982) 

L.  L.  Anderson.  69  IBLA  304  (Dec.  23,  1982) 


The  Departaent  of  the  Interior,  as  an  agency  of 
the  executive  branch  of  the  Governaent,  is  not  the 
proper  forun  to  decide  whether  or  not  the  Federal  Land 
Policy  and  Hanagenent  Act  of  1976  is  constitutional. 

Badison  D.  Locke  et  al..  65  IBLA  122  (June  25,  1982) 


GBBEBALLT 

In  Topaz  Bervlliua  Co.  v.  United  States.  649  f.2d 
775  (10th  Cir.  1981),  it  was  held  that  "suppleaental" 
aining  claia  inforaation  required  only  by  the  regula- 
tions, not  FLPHA,  is  subject  to  cure.  Failure  tc  file 
a proof  of  labor  tiaely  or  properly  is  not  curable 
after  the  recordation  deadline,  because  such  filiag  is 
not  "supplemental,"  being  required  by  FLPHA  itself. 

Bobert  L.  Bace  et  al..  63  IBLA  1 (Bar.  25,  1982) 


when  a statute  analogous  in  text  and  history  tc 
one  adainistered  by  the  Departaent  has  been  construed 
by  the  Supreae  Court,  but  that  Court  has  criticized 
its  own  construction  even  while  failing  to  overrule 
it,  the  Departaent  can  regard  the  construction  cf  the 
statute  it  adainisters  as  a Batter  not  governed  by 
the  precedent  on  the  otherwise  analogous  statute. 

Bailroad  Affiliates  S Coal  Leasing.  H-36945  (Dec.  6, 
1982)  “ 89  I.C.  610 


IHFLIBD  BKFEALS 

The  Act  cf  Sept.  19,  1914  (38  Stat.  714),  a statu- 
tory withdrawal  of  certain  lands  froa  the  operation  cf 
all  aineral  and  nonaineral  laws  of  the  United  States 
pertaining  to  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
iaplication  through  enactaent  of  the  Hineral  Leasing 
Act  of  Feb.  25,  1920,  30  U.S.C.  « 181  (1976). 

Kenneth  F.  Cunnings.  62  IBLA  206  (Bar.  10,  1982) 


LEGISLATIVE  BIST0BI 

The  position  that  cnly  ccapanies  actually  operat- 
ing cooaon  carrier  railroads  and  their  "alter  egos"  are 
prohibited  froa  holding  federal  coal  leases  by  sec.  2(c) 
of  the  Hineral  Lands  Leasing  Act  and  the  position 
that  affiliates  of  such  ccapanies  are  also  prohibited 
are  both  reasonable,  judicially  defensible  construc- 
tions of  an  ambiguous  provision  of  law.  The  legisla- 
tive history  of  sec.  2(c)  fails  to  answer  clearly  the 
question  whether  affiliates  of  railroad  ccapanies  are 
included  in  cx  excluded  froa  the  coverage  cf  sec.  2(c). 

Bailroad  A£ijlMtegT6_Cgal^leagAPg»  H-36945  (tec.  6, 
1982)  89  I.D.  610 


SIgcsriiiJJJG-MnjsTJiDi 

(See  also  Roaesteads  (Ordinary)  — if  included  in 
this  Index.) 

BLH's  decision  tc  disaiss  a protest  by  the  holder 
of  the  surface  estate  in  lands  patented  under  the  Stcck- 
Baising  Roaestead  Act  against  the  sufficiency  cf  the 
amount  of  a bond,  put  up  by  the  claiaant  of  aineral 
interests  in  these  lands  to  cover  daaages  tc  the  sur- 
face estate  froa  the  claimant's  aining  and  explcraticn 
activities,  will  be  vacated  and  reaanded  for  readjudica- 
tioD,  where  the  record  is  devoid  of  facts  cf  recced  tc 
support  this  decisicn. 


Soderbero  Rawhide  Ranch  Co..  63  1EL*  260  (Apr.  19,  1982) 
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SUBMERGED  LANDS 

The  Bureau  of  Land  Management  under  provisions  of 
ANCSA  and  regulations  in  43  CFR  has  both  the  authority 
and  responsibility  to  deternine  which  lands,  including 
submerged  lands,  are  "public  lands"  within  the  defini- 
tion of  $ 3 (e)  of  ADCS  A and  are  therefore  available 
for  selection  by  a Native  corporation. 

Dovon,  Ltd,  and  MTNT.  Ltd..  6 ANCAB  270  (Jan.  25, 

1982)  89  1.0.  1 

Dovon,  Ltd..  6 ANCAB  364  (Feb.  24,  1982) 


SURFACE  WINING  CONTBOL  AMD  RECLAMATION  ACT  OF  1977 
ABATEMENT 
generally 

Nhere  the  record  evidence  does  not  support  a 
finding  that  the  recipient  of  a notice  of  violation 
requested  an  extension  of  time  to  abate  a violation 
charged  in  the  notice,  prior  to  OSH's  issuance  of  a 
cessation  order  for  failure  to  abate  the  violation 
within  the  time  prescribed  for  abatement,  OSfl's  cessa- 
tion order  is  properly  upheld  against  the  recipient's 
claim  that  conditions  at  the  mine  site  warranted  an 
extension  of  the  abatement  time. 

Apex  Co..  Inc..  4 I B SB  A 19  (Mar.  2,  1982)  89  I.D.  87 


ADMINISTRATIVE  PROCEDURE 
Generally 

Knowledge  possessed  by  an  Administrative  Lav 
Judge  but  not  appearing  of  record  in  the  case  before 
the  Board  is  not  a sufficient  basis  for  upholding  a 
decision  in  a formal  proceeding  under  the  Adminis- 
trative Procedure  Act. 

Capital  Coal  Corp. . 4 IBSBA  179  (Nov.  23,  1982) 

89  I.D.  594 


j)urden_o£  £rgof 

In  a civil  penalty  proceeding  to  review  an  alleged 
violation  of  the  requirement  of  30  CFR  717.17(a)  (1) 
that  drainage  be  passed  through  a sedimentation  pond, 
OSH  bears  the  ultimate  burden  of  persuasion  as  to  three 
basic  elements  of  proof:  (1)  The  existence  of  surface 

drainage  which  came  into  contact  with  disturbed  area; 

(2)  that  this  drainage  did  not  pass  through  a sedimen- 
tation pond;  and  (3)  that  this  drainage  flowed  off  the 
permit  area. 

The  burden  of  proving  facts  and  circumstances  to 
support  an  exemption  from  regulation  by  OSH  rests  with 
the  party  claiming  the  exemption. 

Avanti  Mining  Co..  Inc..  4 IBSHA  101  (July  16,  1982) 

89  I.D.  378 


A prina  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 

It  is  evidence  that  will  justify  but  not  compel  a find- 
ing in  favor  of  the  one  presenting  it,  unless  it  is 
contradicted  and  overcome  by  other  evidence.  How  much 
evidence  is  required  may  vary  with  the  nature  of  the 
case  and  with  the  relative  availability  of  the  evidence 
to  the  person  charged  with  the  burden  of  establishing 
the  prima  facie  case. 

Rhonda  Coal  Co..  Inc.,  4 IBSHA  124  (Sept.  21,  1982) 

89  I.D.  460 


SOgf*£g_£l»}jlG_£mjO^HE_BB£I.JgAUCg_lCI_gF_Jj37 
— Continued 

ADMINISTRATIVE  PROCEDURE — Continued 

jlu£den_cj  Proof — Continued 

An  applicant  fcr  review  claiming  that  the  effluent 
limitations  set  forth  in  30  CFR  715.17(a)  are  net 
applicable  tc  discharges  from  its  sedimentaticn  pend 
bears  the  burden  of  proving  the  facts  upon  which  the 
claim  of  inapplicability  is  based. 

Jeffco  Sales  S Mining  Co..  Inc..  4 IBSHA  140  (Sept.  21, 
1982)  ~ 89  I.D.  467 


OSH  makes  a prima  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  facts  of  the 
violation;  when  it  makes  that  showing  and  the  showing 
goes  unrebutted,  it  also  carries  its  ultimate  burden  cf 
persuasion. 

Tiger  Corn..  4 IESHA  202  (Dec.  17,  1982)  89  I.D.  622 


One  claiming  an  exemption  from  regulation  under 
the  Act  bears  the  burden  of  affirmatively  demonstrating 
entitlement  to  the  exemption. 

1982)^'5Pff"S^S5S  S 11  89  j 624 


.Intervention 

An  order  by  an  Administrative  Law  Judge  denying 
a petition  to  intervene  may  be  appealed  to  the  Eoard 
under  43  CFB  4.1271(a). 

Nhere  a corporation  petitions  to  intervene  is  a 
suspension  or  revocation  proceeding  on  its  can  behalf 
and  not  as  a representative  of  its  members,  but  alleges 
no  injury  to  itself,  it  is  not  entitled  to  intervene  as 
a natter  of  right  under  43  CFR  4.1110(c)(2). 

Nhere  the  only  interest  asserted  by  one  petiticn- 
ing  to  intervene  in  a suspension  or  revocation  proceed- 
ing is  in  the  precedential  effect  of  the  ruling  tc  be 
made,  and  the  ultimate  interest  of  petitioner  may  be 
asserted  in  another,  more  appropriate  proceeding, 
denial  of  permission  to  intervene  under  43  CPE 
4.1110(d)  is  not  an  abuse  of  discretion. 

< IBSHA 

69  (June  24,  1982)  S3  I.D.  331 


gcope  j)f„ Review 

The  Interior  Board  of  Surface  Bining  and  Reclama- 
tion Appeals  is  not  the  proper  forum  to  decide  consti- 
tutional issues. 

Gobel  Bartley.  4 IBSBA  219  (Dec.  IT,  1982)  89  I.D.  628 


APPEALS 

generally 

An  order  by  an  Administrative  Law  Jedgc  denying 
a petition  to  intervene  nay  be  appealed  to  the  Board 
under  43  CF8  4.1271(a). 

Bstel.ggai.g£**_IfS»x.Igl.flB.<Lg£Sglt.ggal_gg»«  4 ibsha 
69  (June  24,  1382)  89  I.D.  331 
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SORFACB  HIHIHG  CONTROL  ABC  RECLAMATION  ACT  OF  1977 
— Continued 

APPLICABILITY 

Generally 

A road  used  in  surface  coal  sining  and  reclama- 
tion operations  is  subject  to  regulation  by  osa,  in 
accordance  with  the  perforaance  standards  at  30  CFR 
715.17(1)  (2)  (iv) , unless  it  is  shown  to  be  maintained 
with  public  funds. 

Fetterolf  Wining  Sales.  Inc..  4 IBSHA  29  (Bar.  15, 
1982) 


The  sere  noainal  status  of  a road  as  a public  road 
is  not  enough  to  bring  the  road  within  the  exclusionary 
language  of  30  CFR  710.5. 

To  be  exenpt  froa  regulation  under  the  Act,  in 
accordance  with  the  exclusionary  language  of  the 
definition  of  "roads"  in  30  CFR  710.5,  a road  must  be 
shown  to  be  maintained  with  public  funds. 

"Roads  aaintained  with  public  funds."  Hhere  an 
access  and  haul  road's  public  status  is  conditioned  on 
a coal  operator's  agreement  to  be  priaarily  responsi- 
ble for  Maintaining  the  road,  it  is  not  a road  "nain- 
tained  with  public  funds"  within  the  meaning  of  this 
phrase  in  the  definition  of  "roads"  in  30  CFR  710.5. 

Jewell  Smokeless  Coal  Corn..  4 IBSHA  51  (June  18,  1982) 

89  I.D.  313 


— Continued 

CIVIL  PENALTIES 
Jmpunt 

Under  30  CFR  723.15(b),  OSH  is  required  tc  assess 
a civil  penalty  of  Dot  less  than  $750  per  day  fcr  each 
day  during  which  a cessation  order  properly  remains 
outstanding,  up  to  a limit  of  30  days. 

Apex  Co..  Inc..  4 IBSHA  19  (Har.  2,  1982)  89  I.D.  87 


£ e§  r i n g s_  F r cc  e d u r e 

The  prevision  cf  30  CFR  723.17(b),  that  CSE  shall 
serve  notice  of  a civil  penalty  assessment  within  3C 
days  of  the  issuance  of  the  underlying  enforcement 
document,  is  directory,  not  mandatory;  and  CSH's 
failure  to  comply  with  this  provision  is  not  a bar  tc 
an  assessment  in  the  absence  of  a showing  cf  prejudice 
resulting  from  the  ncncompliance. 

Bhere  OSH  errcnecusly  includes  a violation  that 
has  previously  been  vacated  in  assessing  and  pleading 
the  amount  cf  a civil  penalty  prior  to  the  hearing  in  a 
review  proceeding,  hut  then  discovers  its  error  and 
substitutes  a different  violation  in  its  point  coxputa- 
tion  at  the  time  of  the  hearing,  such  substitution  is 
proper  under  43  CFR  4.1157(b)  (1)  unless  the  petitioner 
can  demonstrate  prejudice. 

Sahara  Coal  CO..  Inc,.  4 IBSHA  166  (Oct.  12,  1982) 

89  I.D.  505 


A coal  mine  operator  cannot  avoid  coverage  under 
the  Act  by  simply  contracting  to  mine  two  less-than 
2-acre  sites  for  different  owners,  where  the  sites  are 
adjacent,  the  operator  treats  them  as  related,  and 
where,  taken  together,  they  encompass  more  than  2 acres. 

The  purpose  of  the  2-acre  exemption  was  to  avoid 
the  heavy  burden  on  both  the  miner  and  the  regulatory 
authority  that  would  result  froa  regulating  small  opera- 
tions that  cause  very  little  environmental  damage.  The 
burden  of  proving  entitlement  to  such  an  exemption  is 
upon  the  person  claiming  it. 

Mllias_aa  a?  ?i.L  475" 


IVIDBHCB 

Sejgeraily 

in  alleged  violation  of  the  effluent  limitation 
for  iron  set  forth  in  30  CF8  715.17(a)  is  properly 
upheld  on  the  basis  of  a Bach  test  showing  total  iron 
in  discharges  froa  a sedimentation  pond  to  be  in  excess 
of  10  milligrams  per  liter,  in  the  absence  cf  evidence 
that  the  Bach  test  was  not  properly  administered. 

DSP  Bluing  £oi#  4 IBSHA  113  (Aug.  24,  1982) 

89  I.D.  409 


A road  used  iu  surface  coal  mining  and  reclamation 
operations  is  subject  to  regulation  by  OSH,  unless  it 
is  shown  to  be  aaintained  with  public  funds. 

Virginia  FuejLs.  IflCj. , 4 IBSHA  185  (Bov.  30,  1982) 

89  I.D.  604 


An  access  and/or  haul  road  is  subject  to  regula- 
tion as  part  of  a surface  coal  mining  operation  is  the 
absence  of  an  affirmative  deaonstration  that  the  road 
is  aaintained  with  public  funds. 

iM-ll-S-fi&.L  .£Sal_£S££i*  1 1 89  I.d!  624 


fostiining_Lan]j  £se 

The  extraction  of  coal  as  an  incidental  part  of 
privately  financed  construction  is  not  an  activity 
excluded  as  such  from  the  coverage  of  the  performance 
requirements  of  the  initial  regulatory  program. 


A prima  facie  case  is  made  where  sufficient  evi- 
dence is  presented  to  establish  the  essential  facts. 

It  is  evidence  that  will  justify  but  not  compel  a find- 
ing in  favor  of  the  cne  presenting  it,  unless  it  is 
contradicted  and  overcome  by  other  evidence.  Bcw  much 
evidence  is  required  nay  vary  with  the  nature  of  the 
case  and  with  the  relative  availability  of  the  evidence 
to  the  person  charged  with  the  burden  of  establishing 
the  prima  facie  case. 

Rhonda  Coal  Co..  Inc..  4 IBSHA  124  (Sept.  21,  1982) 

89  I.D.  460 


In  a proceeding  to  review  an  alleged  violation  of 
the  effluent  limitations  for  iron  and  pB  expressed  in 
30  CFR  715.17(a),  OSH  met  its  burden  of  establishing  a 
prima  facie  case  by  its  evidence  that  tests  of  water 
samples  taken  at  the  point  of  discharge  of  drainage 
froa  the  sedimentation  pend  which  received  surface 
drainage  fren  the  areas  disturbed  by  the  surface  ccal 
mining  and  reclamation  operations  showed  iron  and  pB 
levels  outside  the  applicable  limits. 

* IBSHA  140  (Sept.  21, 

1982)  89  I.D.  467 


Sobel  Bartley.  4 IBSHA  219  (Dec.  17,  1982)  89  I.D.  628 
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SURFACE  HIMIBS-  CQIIBQL-AED_B£CLAflAII-Ql_ASf-61_1333 
—Continued 

HEARINGS 

fieieialli 

Knowledge  possessed  by  an  Administrative  Lav 
Judge  but  not  appearing  of  record  in  the  case  before 
the  Board  is  not  a sufficient  basis  for  upholding  a 
decision  in  a formal  proceeding  under  the  Adminis- 
trative Procedure  Act. 


4 IBSBA  179  (Hov. 


23,  1982) 

89  I.D.  599 


OSH  Bakes  a priaa  facie  case  by  submitting  suffi- 
cient evidence  to  establish  the  essential  facts  of  the 
violation;  when  it  makes  that  showing  and  the  showing 
goes  unrebutted,  it  also  carries  its  ultimate  burden  of 
persuasion. 

tiger  Corn. . 4 IBSBA  202  (Dec.  17,  1982)  89  I.D.  622 


HI DROLOGXC  SISTBH  PROTECTION 
Sepejalli 

A regulator;  authority  can  grant  an  exemption  from 
the  requirement  in  30  CFB  715.17(a)  that  all  surface 
drainage  from  the  disturbed  area  must  be  passed  through 
a sedimentation  pond  or  a series  of  sedimentation  ponds 
before  leaving  the  permit  area  only  upon  a showing  that 
the  disturbed  drainage  area  within  the  total  disturbed 
area  is  swall  and  that  sedimentation  ponds  are  not 
necessary  to  meet  the  prescribed  effluent  limitations 
and  to  maintain  water  quality  in  downstream  receiving 
waters. 


4 IBSBA  19  (Bar. 


2,  1982) 


09  I.D.  87 


The  requirement  of  30  CF8  717.17(a)(1)  that  all 
surface  drainage  from  the  disturbed  area  be  passed 
through  a sedimentation  pond  before  it  leaves  the 
permit  area  is  a preventative  measure;  a showing  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a violation  of  the  regulation. 

Onder  30  CFB  717.17(a)  the  regulatory  authority 
say  grant  exemptions  from  the  requirement  that  drainage 
from  disturbed  area  be  passed  through  a sedimentation 
pond,  but  only  on  the  basis  of  a permittee's  showings 
(1)  that  the  disturbed  drainage  area  within  the  total 
disturbed  area  is  small  and  (2)  that  a sedimentation 
pond  is  not  necessary  to  meet  effluent  limitations  and 
to  maintain  water  quality  in  downstream  receiving 
waters. 

"Disturbed  area."  The  term  "disturbed  area,"  for 
the  purposes  of  the  provisions  of  30  CFR  717.17(a)  for 
hydrologic  system  protection,  may  refer  to  an  area 
affected  by  the  construction  and  use  of  a tool  shed. 

Avanti  dining  Co..  Inc..  4 IBSBA  101  (July  16,  1982) 

89  I.D.  378 


ssma-Utii&ssum-m-uskmn&x.Ki-iii-iui 

—Continued 

^IDEOLOGIC  SISTBB  PROTECTION— Continued 
Sene^aily— Continued 

The  sediaentaticn  pend  requirement  of  30  CEB 
717.17(a)  is  a preventive  measure;  thus,  proof  cf  the 
occurrence  cf  the  harm  it  is  intended  to  prevent  is  act 
necessary  to  establish  a violation  of  the  requirement. 

The  elements  of  proof  of  a violation  of  the  sedi- 
mentation pend  requirement  are:  (1)  the  existence  cf 

surface  drainage  from  areas  disturbed  in  the  course  cf 
mining  and  reclamation  operations;  (2)  that  such  drain- 
age was  net  passed  through  a sedimentation  pond;  and  (3) 
that  the  drainage  left  the  permit  area. 

An  operator  of  an  underground  coal  mine  must  under- 
take practices  to  control  and  minimize  water  pollution 
which  include,  but  are  not  limited  to,  preventing  water 
contact  with  acid-  or  toxic-forming  materials  and  mini- 
mizing water  contact  time  with  waste  materials. 

An  alleged  violation  of  the  effluent  limitations 
prescribed  in  30  CFR  717.17(a)  cannot  be  upheld  where 
the  evidence  shows  that  the  drainage  identified  in  the 
notice  of  violation  neither  originated  in  an  area  dis- 
turbed by  the  surface  coal  mining  and  reclamation 
operations  nor  became  commingled  with  drainage  from 
that  disturbed  area. 

The  effluent  limitations  prescribed  in  3C  CFE 
717.17(a)  apply  to  all  discharges  that  include  drainage 
from  areas  disturbed  by  surface  coal  mining  and 
reclamation  operations. 

Consolidation  Cqal  Co..  4 IBSBA  227  (Dec.  17,  1982) 

89  I.E.  €32 


INITIAL  REGULATOR!  PROGRAM 
Generally 

"Permittee."  For  purposes  of  the  initial  regula- 
tory program,  one  who  conducts  a surface  coal  mining 
operation  is  a "permittee,"  whether  or  not  required  to 
hold  a permit  under  state  law,  and  is  responsible  for 
compliance  with  performance  standards  applicable  to  the 
operation. 

Jewell  Smokeless  Coal  Ccrp.,  4 IBSBA  211  (Dec.  17, 

1982)  ” 89  I.D.  624 


Under  30  CFR  710.11(2)  (i)  of  the  initial  regula- 
tor; program,  a person  conducting  coal  mining  opera- 
tions must  obtain  a permit  if  a permit  is  required  by 
the  State  in  which  the  mining  occurs. 

The  extraction  of  coal  as  an  incidental  part  of 
privately  financed  construction  is  not  an  activity 
excluded  as  such  from  the  coverage  of  the  performance 
requirements  cf  the  initial  regulatory  program. 

Gobel  Bartley.  4 IBSBA  219  (Dec.  17,  1982)  89  I.D.  628 


The  general  rule  is  that  all  discharges  from  a 
sedimentation  pond  which  receives  surface  drainage  from 
areas  disturbed  by  ongoing  surface  coal  mining  and 
reclamation  operations  must  meet  the  effluent  limita- 
tions expressed  in  30  CFR  715.17(a),  even  when  part  cf 
the  drainage  received  by  a particular  sedimentation 
pond  emanates  from  areas  not  disturbed  by  current 
operations. 


BCTICBS  CE  VIOLATION 
Generally 

Where  OSB  erroneously  includes  a violation  that 
has  previously  been  vacated  in  assessing  and  pleading 
the  amount  cf  a civil  penalty  prior  to  the  hearing  in  a 
review  proceeding,  but  then  discovers  its  error  and 
substitutes  a different  violation  in  its  point  computa- 
tion at  the  tine  of  the  hearing,  such  substitution  is 


Jeffco  Sales  6 Hining  go..  IncT.  4 IBSBA  140  (Sept.  21 
1982)  89  I.D.  467 
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— Continued 

HOXICES  OF  VIOLATION — Continued 
gepejcally — Continued 

proper  under  43  CFB  4.1157(b)(1)  unless  the  petitioner 
can  demonstrate  prejudice. 

Sahara  Coal  Co.,  Inc..  4 IBSBA  166  (Oct.  12,  1982) 

89  I.D.  505 


REVEGETATION 

generally 

A violation  of  30  CFR  715.20(c)  is  proven  when  it 
is  desonstrated  that  an  operator's  initial  revegetation 
efforts  did  not  prevent  serious  erosion  and  that  the 
operator  failed  to  take  such  additional  tinel;  measures 
as  were  necessary  to  control  erosion. 

Sahara  Coal  Co..  Inc..  4 IBSBA  166  (Oct.  12,  1982) 

89  I.D.  505 


ROADS 

gene^a^ly 

A road  used  in  surface  coal  Dining  and  reclama- 
tion operations  is  subject  to  regulation  by  OSH,  in 
accordance  with  the  perforaance  standards  at  30  CFR 
715. 17  (1)  (2)  (iv) , unless  it  is  shown  to  be  maintained 
with  public  funds. 

Fetterolf  Hining  Sales.  Inc..  4 IBSBA  29  (Bar.  15, 
1982) 


The  sere  noninal  status  of  a road  as  a public  road 
is  not  enough  to  bring  the  road  within  the  eiclusionary 
language  of  30  CFB  710.5. 

The  exemption  from  regulation  provided  by  the 
exclusionary  language  in  the  definition  of  "roads"  in 
30  CFR  710.5  is  for  the  benefit  of  governmental  enti- 
ties. 

To  be  exempt  from  regulation  under  the  Act,  in 
accordance  with  the  exclusionary  language  of  the 
definition  of  "roads'*  in  30  CFR  710.5,  a road  must  be 
shown  to  be  maintained  with  public  funds. 

"Roads  maintained  with  public  funds."  Mhere  an 
access  and  haul  road's  public  status  is  conditioned  cn 
a coal  operator's  agreenent  to  be  primarily  responsi- 
ble for  maintaining  the  road,  it  is  not  a road  "main- 
tained with  public  funds"  within  the  meaning  of  this 
phrase  in  the  definition  of  "roads"  in  30  CFR  710.5. 

Jewell  Smokeless  Coal  Corn..  4 IBSBA  51  (June  18,  1982) 

89  I.D.  313 


A road  used  in  surface  coal  mining  and  reclamation 
operations  is  subject  to  regulation  by  OSH,  unless  it 
is  shown  to  be  maintained  with  public  funds. 

Virginia  Fuels.  Inc..  4 IBSBA  185  (Nov.  3C,  1982) 

89  I.D.  604 


SMIA£l_jmJS_cgmoi-AgP.BSSkmTtPP.lCT  cr  1977 
—Continued 

BC  ADS— Continued 

gepe^a^ljt— Continued 

An  access  and/or  haul  road  is  subject  to  regula- 
tion as  part  of  a surface  coal  mining  operation  in  the 
absence  of  an  affirmative  demonstration  that  the  road 
is  maintained  with  public  funds. 

Jewell  Smokeless  Ceal-CotP..  4 IBSBA  211  (Dec.  17, 
1982)  89  I.D.  624 


STREP— SLOPE  BISING 
generally 

The  special  perforaance  standards  set  forth  in 
30  CFB  716.2  dc  net  pertain  to  a mining  operaticn  sub- 
ject to  regulation  as  a nountaintdp  removal  operaticn 
in  accordance  with  the  provisions  of  30  CFB  716.3. 

Jgjtell  Smokeless  Coal  Corp..  4 IBSBA  51  (June  18,  1982) 

89  I.C.  313 


SUSPENSION  OB  REVOCATION  OF  PEBBITS 
generally 

Where  a corporation  petitions  to  intervene  in  a 
suspensicn  cr  revocation  proceeding  on  its  cwn  behalf 
and  not  as  a representative  of  its  members,  but  alleges 
no  injury  to  itself,  it  is  not  entitled  to  intervene  as 
a matter  of  right  under  43  CFB  4.1110(c)(2). 

Nhere  the  only  interest  asserted  by  one  petition- 
ing to  intervene  in  a suspension  or  revocation  proceed- 
ing is  in  the  precedential  effect  of  the  ruling  tc  be 
made,  and  the  ultimate  interest  of  petitioner  may  be 
asserted  in  another,  more  appropriate  proceeding, 
denial  cf  permission  to  intervene  under  43  CFB 
4.1110(d)  is  not  an  abuse  of  discretion. 

g&feSl-Sg9l.gga.« . Ig£**..Igl33j_Sg«SJS_ggfi_S&i * *»  IBSBA 
69  (June  24,  1982)  89  I.D.  331 


TIPPLES  AND  PROCESSING  PLANTS 
Jt_ojj  Jejr_a_H.ings.itg 

"Surface  coal  mining  operations."  Onder  the  facts 
of  this  case  a processing  plant  located  25  miles  frem 
the  minesite  that  supplies  coal  to  it  is  not  "at  cx 
near"  the  minesite  within  the  meaning  of  the  definition 
of  "surface  coal  mining  operations"  in  30  CFB  7C0.5. 

Dinco  Coal  Sales.  Inc..  4 IBSBA  35  (Bar.  26,  1982) 

89  I.C.  113 


VABIANCES  AND  EXEBPTIONS 
General ly 

A regulatory  authority  can  grant  an  exeaption  from 
the  requirement  in  30  CFB  715.17  (a)  that  all  surface 
drainage  frea  the  disturbed  area  must  be  passed  tbrcugb 
a sedimentation  pend  or  a series  of  sedimentaticn  pends 
before  leaving  the  permit  area  only  upon  a shewing  that 
the  disturbed  drainage  area  within  the  total  disturbed 
area  is  small  and  that  sedimentation  ponds  are  net 
necessary  to  meet  the  prescribed  effluent  limitations 
and  to  maintain  water  quality  in  downstream  receiving 
waters. 

Apex  Co..  Inc..  4 IBSBA  19  (Bar.  2,  1982)  89  I.C.  €7 
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SOBFACE  HIBIHG  CONTROL  ABC  BBCLAHATIOB  ACT  OF  1977 
— Continued 

VARIANCES  AND  EXEHPTIOHS — Continued 
Gejejallj — Con tinned 

Entitleaent  to  an  exeaption  frog  regulation  oast 
be  asserted  and  proven  by  the  one  claiaing  the  exenp- 
tion. 

Jewell  Smokeless  Coal  Core..  4 IBSHA  51  (June  18,  1982) 

89  I.D.  313 


The  burden  of  proving  facts  and  circuastances  to 
support  an  exemption  fros  regulation  by  OSH  rests  with 
the  party  claiming  the  exemption. 

lvanti  Hininq  Co.,  Inc.,  4 IBSMA  101  (July  16,  1982) 

09  I.D.  378 


An  applicant  for  review  claiaing  that  the  effluent 
liaitations  set  forth  in  30  CFB  715.17(a)  are  not 
applicable  to  discharges  froa  its  sediaentation  pond 
bears  the  burden  of  proving  the  facts  upon  which  the 
claia  of  inapplicability  is  based. 

jggfSg_5algg_§.BiBiBg.£g.i-«_lPS.f  “ IBSHA  140  (Sept.  21, 
1982)  89  I.D.  467 


One  claiaing  an  exeaption  froa  regulation  under 
the  Act  bears  the  burden  of  af firaatively  demonstrating 
entitleaent  to  the  exeaption. 

Jewell  Smokeless  Coal  Corn..  4 IBSHA  211  (Dec.  17, 

1982)  ~ - - 09  624 


2-lc£e 

The  area  of  an  access  and  haul  road  used  by  aore 
than  one  coal  sine  operator  is  properly  attributed,  at 
least  in  part,  to  each  operator  in  calculating  the 
extent  of  the  surface  area  affected  by  that  operator 
for  the  purpose  of  determining  whether  the  operator 
qualifies  for  the  2-acre  exeaption  of  sec.  528(2)  of 
the  Act  and  30  CFB  700.11  (b). 

Bhonda  Coal  Co..  Inc..  4 IBSHA  124  (Sept.  21,  1982) 

89  I.D.  460 

llrqlnia  Fuels.  Inc..  4 IBSHA  185  (Bov.  30,  1982) 

89  I.C.  604 


A coal  aine  operator  cannot  avoid  coverage  under 
the  Act  by  siaply  contracting  to  aine  two  less-than 
2-acre  sites  for  different  owners,  where  the  sites  are 
adjacent,  the  operator  treats  then  as  related,  and 
where,  taken  together,  they  encompass  aore  than  2 acres. 

The  purpose  of  the  2-acre  exeaption  was  to  avoid 
the  heavy  burden  on  both  the  ainer  and  the  regulatory 
authority  that  would  result  froa  regulating  snail  opera- 
tions that  cause  very  little  environmental  damage.  The 
burden  of  proving  entitleaent  to  such  an  exeaption  is 
upon  the  person  claining  it. 

Hnllins  and  Bolling  Contractors.  4 IBSHA  156  (Sept.  21, 
1982)  89  I.D.  475 


SPBfACE  HIRING  COHTBQL  AND  BBCLABATIOH  ACT  CF  1977 
— Continued 

VARIANCES  ABC  EXEHPTIOHS — Continued 
J-Acpe — Continued 

The  area  of  an  access  and  haul  road  used  by  a coal 
aine  operator  is  properly  included,  at  least  in  part, 
in  the  surface  area  affected  by  the  operation  fer  the 
purpose  of  deternining  whether  the  operation  qualifies 
for  the  2-acre  exeaption  of  sec.  528(2)  of  the  Act  and 
30  CFB  700.11  (b) . 

Gobel  Bartley.  4 IBSHA  219  (Dec.  17,  1982)  89  I.D.  628 


HATEB  QUALITY  STAHDABDS  AHD  EFFL0EHT  LIHITATICRS 

Serially 

An  alleged  violation  of  the  effluent  linitaticn 
for  iron  set  forth  in  30  CFB  715.17(a)  is  properly 
upheld  on  the  basis  of  a Bach  test  showing  total  iren 
in  discharges  froa  a sediaentation  pond  to  be  in  excess 
of  10  ailligra is  pex  liter,  in  the  absence  cf  evidence 
that  the  Hacb  test  was  not  properly  adninistered. 

D 6 D Hininq  Co..  4 IESHA  113  (Aug.  24,  1982) 

89  I.C.  4C9 


In  a proceeding  to  review  an  alleged  viclatien  cf 
the  effluent  liaitations  for  iron  and  p8  expressed  in 
30  CFB  715.17(a),  OSH  net  its  burden  of  establishing  a 
pciaa  facie  case  by  its  evidence  that  tests  of  uatez 
sanples  taken  at  the  point  of  discharge  of  drainage 
fron  the  sediaentation  pond  which  received  surface 
drainage  fron  the  areas  disturbed  by  the  surface  coal 
aining  and  reclaaation  operations  showed  iren  and  pH 
levels  outside  the  applicable  liaits. 

Jeffco  Sales  6 Hininq  Co..  Inc..  4 IBSHA  140  (Sept.  21, 
1982)  89  I.D.  467 


J cid_  ajj  d_  xj,  c_  H j t eri  al  s 

fin  operator  of  an  underground  coal  aine  Bust  under 
take  practices  to  control  and  ainlaize  Water  pollution 
which  include,  but  are  not  Halted  to,  preventing  water 
contact  with  acid-  or  tozic-foraing  aaterials  and  nini- 
aizing  water  contact  tine  with  waste  aaterials. 

Consolidation  Coal  Co..  4 IBSHA  227  (Dec.  17,  1982) 

89  I.D.  632 


JJi£C^arges_f£Oj  ^ is  turned  Jrea§ 

The  general  rule  is  that  all  discharges  fron  a 
sediaentation  pond  which  receives  surface  drainage  froa 
areas  disturbed  by  ongoing  surface  coal  aining  and 
reclaaation  operations  aust  aeet  the  effluent  limita- 
tions expressed  in  30  CFB  715.17(a),  even  when  part  cf 
the  drainage  received  by  a particular  sediaentation 
pond  eaanates  froa  areas  not  distorted  by  current 
operations. 

An  applicant  for  review  claining  that  the  effluent 
liaitations  set  forth  in  30  CFB  715.17(a)  are  net 
applicable  to  discharges  froa  its  sediaentation  pend 
bears  the  burden  of  proving  the  facts  upon  which  the 
clain  of  inapplicability  is  based. 


JeffCO  Sales  g HiningCg,,  Inc,.  4 IBSHA  140  (Sept.  21 
1982)  89  I.D.  467 


SURFACE  HIRING  CONTROL  AMD  BBCLAHATION  ACT  OF  1977 
— Continued 


SURFACE  PINING  CONTROL  ABC  BBCLABATICI  ACT  CF  1977 
— Continued 


HATER  QUALITY  STANDARDS  AND  EFFLUENT  LIHIT ATIONS-- Continue  HATER  QUALITY  STANDARDS  AND  EFFLUENT  LI8ITATICNS — Continue 


DiscJiaj:ges_f  rom  Distgrbed  Jreas — Continued 

An  alleged  violation  of  the  effluent  limitations 
prescribed  in  30  CFR  717.17(a)  cannot  be  upheld  where 
the  evidence  shows  that  the  drainage  identified  in  the 
notice  of  violation  neither  originated  in  an  area  dis- 
turbed by  the  surface  coal  mining  and  reclamation 
operations  nor  became  commingled  with  drainage  from 
that  disturbed  area. 

The  effluent  limitations  prescribed  in  30  CFR 
717.17(a)  apply  to  all  discharges  that  include  drainage 
from  areas  disturbed  by  surface  coal  mining  and 
reclamation  operations. 

Consolidation  Coal  Co..  4 IBSHA  227  (Dec.  17,  1982) 

89  I.D.  632 


Sedimentation  Ponds — Continued 

The  sedimentation  pond  requirement  cf  30  CFR 
717.17(a)  is  a preventive  measure;  thus,  proof  cf  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  net 
necessary  to  establish  a violation  of  the  requireient. 

The  elements  of  proof  of  a violation  of  the  sedi- 
mentation pond  requirement  are:  (1)  the  existence  cf 

surface  drainage  from  areas  disturbed  in  the  course  cf 
mining  and  reclamation  operations;  (2)  that  such  drain- 
age was  net  passed  through  a sedimentation  pond;  and  (3) 
that  the  drainage  left  the  permit  area. 

Consolidation  Coal  Co..  4 IBS  HA  227  (Dec.  17,  1982) 

89  l.C.  632 


disturbed  Areas 

"Disturbed  area."  The  term  "disturbed  area,"  for 
the  purposes  of  the  provisions  of  30  CFR  717.17(a)  for 
hydrologic  system  protection,  may  refer  to  an  area 
affected  by  the  construction  and  use  of  a tool  shed. 

Avanti  Mining  Co..  Inc..  4 IBSHA  101  (July  16,  1982) 

89  I.D.  378 


HCRDS  AND  PHRASES 

"Disturbed  area."  The  term  "disturbed  area,"  for 
the  purposes  of  the  provisions  of  30  CFR  717.17(a)  for 
hydrologic  system  protection,  may  refer  to  an  area 
affected  by  the  construction  and  use  of  a tcol  shed. 

Avanti  Piping  Co..  Inc..  4 IBSHA  101  (July  16,  1982) 

89  I.D.  378 


Sedimentgt£og  £ond§ 

A regulatory  authority  can  grant  an  exemption  from 
the  requirement  in  30  CFR  715.17(a)  that  all  surface 
drainage  from  the  disturbed  area  must  be  passed  through 
a sedimentation  pond  or  a series  of  sedimentation  ponds 
before  leaving  the  permit  area  only  upon  a showing  that 
the  disturbed  drainage  area  within  the  total  disturbed 
area  is  small  and  that  sedimentation  ponds  are  not 
necessary  to  meet  the  prescribed  effluent  limitations 
and  to  maintain  water  quality  in  downstream  receiving 
waters. 

APex  Co.,  Inc..  4 IBSHA  19  (Har.  2,  1982)  89  I.D.  87 


The  requirement  of  30  CFR  717.17(a) (1)  that  all 
surface  drainage  fron  the  disturbed  area  be  passed 
through  a sedimentation  pond  before  it  leaves  the 
permit  area  is  a preventative  measure;  a showing  of  the 
occurrence  of  the  harm  it  is  intended  to  prevent  is  not 
necessary  to  establish  a violation  of  the  regulation. 

In  a civil  penalty  proceeding  to  review  an  alleged 
violation  of  the  requirement  of  30  CFR  717.17(a)(1) 
that  drainage  be  passed  through  a sedimentation  pond, 
OSH  bears  the  ultimate  burden  of  persuasion  as  to  three 
basic  elements  of  proof:  (1)  The  existence  cf  surface 

drainage  which  came  into  contact  with  disturbed  area; 

(2)  that  this  drainage  did  not  pass  through  a sedimen- 
tation pond;  and  (3)  that  this  drainage  flowed  off  the 
permit  area. 

Under  30  CFR  717.17(a)  the  regulatory  authority 
nay  grant  exemptions  from  the  requireient  that  drainage 
from  disturbed  area  be  passed  through  a sedimentation 
pond,  but  only  on  the  basis  of  a permittee's  showings 
(1)  that  the  disturbed  drainage  area  within  the  total 
disturbed  area  is  small  and  (2)  that  a sedimentation 
pond  is  not  necessary  to  meet  effluent  limitations  and 
to  maintain  water  quality  in  downstream  receiving 
waters. 

Avanti  Hinjnq  Co.,  Inc..  4 IBSHA  101  (July  16,  1982) 

89  I.D.  378 


"Permittee."  For  purposes  of  the  initial  regula- 
tory program*  one  who  conducts  a surface  coal  mining 
operation  is  a "permittee,"  whether  or  not  required  tc 
bold  a permit  under  state  law,  and  is  responsible  fez 
compliance  with  performance  standards  applicable  to  the 
operation. 

Jewell  Sateless _Coal_CQtP«.  4 IESHA  211  (tec.  17, 

1982)  89  I.D.  624 


"Boads  maintained  with  Public  funds."  Hhere  an 
access  and  haul  road's  public  status  is  conditioned  on 
a coal  operator's  agreement  to  be  primarily  responsi- 
ble for  maintaining  the  road,  it  is  not  a road  "main- 
tained with  public  funds"  within  the  meaning  of  this 
phrase  in  the  definition  of  "roads"  in  30  CFR  710.5. 

Jewell  Smoheless  Coal  Corn..  4 iesba  51  (June  18,  1982) 

89  I.D.  313 


1 Under  the  facts 
of  this  case  a processing  plant  located  25  miles  from 
the  minesite  that  supplies  coal  to  it  is  mot  "at  or 
near"  the  minesite  within  the  meaning  of  the  definition 
of  "surface  coal  mining  operations"  in  30  CFB  700.5. 


Dinco  Coal  jncf . • IBSHA  35  (Har.  26,  1982) 

89  I.D.  113 


SUBYBIS  CF  PUBLIC  LANDS 

(See  also  Boundaries,  Public  Lands— if  included  in  this 
Index.) 

GBBEBALLY 

Hhere  the  lessees  of  a competitive  oil  msd  gas 
lease  suggest  that  a revised  description  of  the  leased 
land,  based  cn  an  approved  resurvey  of  the  township, 
shifts  their  leasehold  2,292.18  feet  farther  west  of 
the  southeast  section  corner  than  under  the  original 
survey,  but  the  new  status  plat  reflects  instead  that 
the  southeast  section  corner  has  simply  been  relocated 
2,292.18  feet  farther  to  the  east,  the  Bureau  of  Land 
Banagement's  revised  description  will  be  affirmed 
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ynBVBTS  OF  PUBLIC-LOBS— Continued 
GENERALLY — Continued 

because  no  change  has  been  made  in  the  land  actually 
covered  by  the  lease. 

war  A.  Krev  et  al. . 65  IBLA  192  (June  29,  1982) 


TAB  SAMPS — continued 

leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is  viti- 
ated, and  the  Bureau  of  Land  Hanagement  is  legally  dis 
abled  to  implement  the  directive  thereafter.  Federal 
officers  and  employees  cannot  bind  the  Government  tc 
create  any  rights  not  authorized  by  lav. 

|.aiiv  B.  Clark.  66  IBLA  23  (July  23,  1982) 


lAg-SANDS 

The  Combined  Hydrocarbon  Leasing  Act  of  1981, 
p L 97-78,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act*  of  1920,  sec.  17(b),  30  U.S.C.  » 226  (b)  (1976)  , to 

require  coapetitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  simul- 
taneous oil  and  gas  lease  application,  being  noncompet- 
itive, must  be  rejected  for  a parcel  within  a special 
tar  sand  area. 

An  applicant  for  a Federal  oil  and  gas  lease  has 
no  rights  in  the  land  or  its  minerals  until  the  lease 
is  issued  to  him.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "nay"  issue  a lease  for  any  given 
tract.  Therefore,  BLH  can  properly  reject  a first- 
drawn  simultaneous  application  where  before  issuance  of 
the  lease  the  parcel  won  in  the  drawing  is  included  in 
a special  tar  sand  area,  and  thereby  leasable  only 
through  competitive  bidding,  pursuant  to  the  Hineral 
Leasing  Act  of  1920,  js  amended  by  the  Combined  Hydro- 
carbon Leasing  Act  of  1981. 

Daniel  A.  Enoelhardt  (On  Reconsideration!,  62  IBLA  93 
(Feb.  26,  1982)  89  I*c*  82 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P L 97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act " of  1920,  sec.  17(b),  30  O.S.C.  4 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  appellant's  noncom- 
petitive over-the-counter  oil  and  gas  lease  offer  for 
a parcel  within  a special  tar  sand  area  must  be 
rejected. 

An  offeror  for  a Federal  oil  and  gas  lease  has  no 
rights  in  the  land  or  its  minerals  until  the  lease  is 
issued  to  hie.  The  Secretary  of  the  Interior  is  not 
required  to,  but  "may,"  issue  a lease  for  any  given 
tract.  Therefore,  BLH  can  properly  reject  a noncompet- 
itive lease  offer  where  the  lands  are  included  in  a 
special  tar  sand  area,  which  is  leasable  only  through 
competitive  bidding  pursuant  to  the  Hineral  Leasing  Act 
of  1920,  as  amended  by  the  Combined  Hydrocarbon  Leasing 
Act  of  1981. 

James  H.  Chudnpw.  63  IBLA  369  (Apr.  30.  1982) 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P L 97-78,  95  Stat.  1070,  amended  the  Hineral  Leasing 
Act  of  1920.  sec.  17(b),  30  U.S.C.  4 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislation.  A non- 
competitive lease  improvidently  issued  after  enactment 
of  the  amendment  and  in  violation  of  its  requirements 
is  properly  canceled  upon  discovery  of  the  error. 

An  applicant  for  a noncompetitive  Federal  oil  and 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Where 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 


The  Combined  Hydrocarbon  Leasing  Act  of  1981, 

P L 97-76,  95  Stat.  1070,  amended  the  Bineral  Leasing 
Act’of  1920,  sec.  17(b),  30  O.S.C.  « 226(b)  (1976),  to 

require  competitive  bidding  in  the  leasing  of  lands 
within  special  tar  sand  areas,  and  a noncompetitive  oil 
and  gas  lease  offer  for  a parcel  within  a designated 
tar  sand  area  must  be  rejected  after  enactment  of  the 
amendment,  notwithstanding  the  fact  that  the  offer  was 
filed  prior  to  the  passage  of  the  legislatiem. 

An  applicant  for  a noncoapetitive  Federal  oil  end 
gas  lease  has  no  rights  in  the  land  or  its  minerals 
until  the  lease  is  lawfully  issued  to  him.  The  Secre- 
tary of  the  Interior  has  discretionary  power  to  lease 
or  refrain  from  leasing  those  Federal  lands  which  are 
otherwise  available  on  a noncompetitive  basis.  Bhere 
the  Assistant  Secretary  directs  that  leases  be  issued 
in  response  to  certain  pending  noncompetitive  offers, 
but  the  status  of  the  subject  lands  is  subsequently 
altered  by  new  legislation  which  requires  that  they  be 
leased  only  by  competitive  bidding,  the  discretionary 
authority  to  lease  such  land  noncoapetitively  is 
vitiated,  and  the  Bureau  of  Land  Hanagement  is  legally 
disabled  to  implement  the  directive  thereafter. 

^ustheim  Petroleua  Co. . 67  IBLA  38  (Sept.  8,  1982) 


TAnCB-GMlIM_JCJ 
{See  also  Grazing  Leases,  Grazin 
if  included  in  this  Index.) 


g 


Permits  8 


licenses — 


GENERALLY 

An  appeal  relating  to  grazing  administration  is 
properly  dismissed  by  an  Administrative  Law  Judge  where 
the  only  issues  in  dispute  are  clearly  defined  in  the 
regulations  in  93  CFB  Subpart  41C0,  which  were  cor- 
rectly followed  and  applied  by  the  Bureau  of  Land  3®n- 
aqement.  Implementation  of  the  Taylor  Grazing  Act  of 
1934  is  committed  to  the  discretion  of  the  Secretary  cf 
the  Interior.  A decision  reached  in  the  exercise  cf 
administrative  discretion  relating  to  the  adjudication 
of  grazing  privileges  may  b*  regarded  as  arbitrary  and 
capricious  only  where  it  is  not  supportable  on  any 
rational  basis,  or  where  it  is  shown  that  it  does  net 
represent  substantial  compliance  with  the  grazing  regu- 
lations.  The  burden  is  upon  the  appellant  tc  shew  by 
substantial  evidence  that  a decision  is  improper  cr 
unreasonable. 

p.^kfn  Lines.  Jr.  v.  Bureau_gf  Land_ga n augment , 66  IBLA 
109  (Aug.  10,  1982) 


A reservation  of  "all  minerals'0  in  a patent  cf 
public  lands  pursuant  to  sec.  0 of  the  Taylor  Grazing 
Act  of  June  28,  1934,  amsj^eJ . 43  U.S.C. I.  t 315g 
(repealed  1976),  reserves  to  the  United  States  geother- 
mal resources  underlying  the  patented  lands.  The 
reserved  gecthermal  resources  are  subject  tc  leasing 
only  under  the  Geothermal  Steam  Act,  30  O.S.C.  44  1001- 
1025  (1976) . 


Renewable  Ejgrgx.— 67  IEL*  304 


(Sept.  30,  1982) 

89  I.D.  496 
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naBga.SALiS-.AID-BISfgSAIiS 

with  respect  to  the  Banageaent  of  tiaber  resources 
subject  to  the  Act  of  hug.  23,  1937,  which  relates  to 
Oregon  and  California  Railroad  and  Beconveyed  Coos  Bay 
Crant  Lands,  any  conflict  or  inconsistency  between  that 
let  and  the  Federal  Land  Policy  and  Banageaent  act  of 
1976  aust  be  resolved  in  accordance  with  the  foraer. 
However,  where  no  relevant  conflict  is  shown,  FLPHA's 
definition  of  "sustained  yield”  will  apply  to  both 
statutes. 

A BLH  decision  to  proceed  with  a proposed  tiaber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed absent  a showing  that  the  decision  is  clearly 
erroneous. 

A.C.O.T.S..  61  ISL&  166  (Jan.  25,  1982) 


A BLH  decision  to  proceed  with  a proposed  tiaber 
sale,  when  reached  after  consideration  of  all  relevant 
factors  and  supported  by  the  record,  will  not  be  dis- 
turbed absent  a showing  that  the  decision  is  clearly 
erroneous. 

Plana  Google  et  al,.  61  IB LA  393  (Peb.  19,  1982) 
A.C.Q.T.S..  61  IBLA  396  {Feb.  22,  1982) 

I.C.O.T.S..  62  IBLA  43  (Feb.  24,  1982) 

Aiaa  Winter  et  al..  62  IBLA  299  (Bar.  18,  1982) 


Bhere  a contract  for  the  sale  of  tiaber  contains  a 
disclaiaer  of  warranty  by  the  vendor  as  to  the  quantity 
of  tiaber  sold,  the  parties  are  deeaed  to  have  con- 
tracted on  the  assumption  that  there  was  doubt  as  to 
the  quantity,  and  the  risk  with  respect  to  such  factor 
Bust  be  considered  to  have  been  assuaed  by  the  purchaser 
as  one  of  the  eleaemts  of  the  bargain. 

Share  warranty  as  to  quality  and  quantity  is  spe- 
cifically disdained  by  the  Governaent  in  a tiaber 
cruise  sale  contract,  only  good  faith  is  required  of 
the  Governaent  in  naning  an  estivated  aaount. 

Robert  H.  Barker.  62  IBLA  331  (Bar.  23,  1982) 


BLH  say  properly  deny  a request  for  an  extension 
of  tine  for  a tiaber  sale  contract  where  the  purchaser 
asserts  that  the  delay  in  cutting  and  reaoval  was  due 
to  aarket  fluctuations.  However,  where  the  Secretary 
has  waived  the  regulations  dealing  with  the  tera  of 
tiaber  sale  contracts  and  extensions  of  tine,  thereby 
pernitting  uncoapleted  contracts  to  reaain  in  effect 
past  their  expiration  dates,  an  affected  purchaser  will 
be  afforded  a grace  period  on  bis  right  to  cut  and 
reaove  tiaber. 

Hobin  Luaber  Co..  66  IBLA  88  (July  29,  1982) 


Where  an  appeal  of  a Bureau  of  Land  Banageaent 
action  regarding  the  triggering  of  a saall  business 
set-aside  tiaber  sale  progran  raises  only  class  size 
Issues,  the  appeal  aust  be  disaissed  because  the  Snail 
Justness  Adainistration,  not  the  Departaent  of  the 
[nterior,  detexaines  class  size. 

>ubUc  Tiaber  Purchasers  Group.  66  IBLA  244  (Aug.  17, 
1982) 


where  the  descriptive  language  accoapanying  a 
United  States  survey  of  the  exterior  of  an  Alaskan 
townsite  notes  expressly  that  the  ”townsite"  cf 
Ouzinkie  is  coapriaed  of  three  tracts  ("A,  B,  and  C”) 
and  aentions  elsewhere  a fourth  tract  ("0")  as  being 
part  of  the  "village"  of  Ouzinkie,  Tract  "E"  is  net 
properly  regarded  as  being  within  the  "townsite"  under 
the  regulations,  and  approval  of  the  survey  does  net 
segregate  it  as  part  of  the  townsite. 

Where  a tract  of  land  (Tract  "0")  was  included  in 
a patent  to  a townsite  trustee  of  four  tracts  (Tracts 
"A,  B,  C,  and  E") , but  the  trustee  bad  not  applied  for 
or  entered  Tract  "D,"  and  where  the  inclusion  and 
patenting  of  Tract  "E"  resulted  in  the  transfer  cf 
acreage  in  excess  of  the  aaxinun  allowed  by  statute  to 
be  included  in  the  townsite,  the  patent  was  erroneous 
insofar  as  it  included  Tract  "B"  and  should  be  cor- 
rected by  eliainating  that  tract. 

stgjhgc_Kenycp_et_al,  (On  Reconsideration).  65  ibla  44 
(June  23,  1982) 


The  Alaska  townsite  laws,  43  D.S.C.  At  732-736 
(1970),  were  repealed  by  the  Federal  Land  Policy  and 
Banageaent  Act  of  1976,  sec.  703(a),  90  Stat.  2789. 

The  initiation  of  an  occupancy  claia,  pursuant  to  the 
townsite  laws,  after  the  effective  date  of  FLPBA, 

Oct.  21,  1976,  does  not  constitute  a valid  existing 
right.  So  right  was  established  where  the  only 
"iaprovenent"  prior  to  repeal  consisted  of  clearing  an 
area  for  site  preparation  in  1969,  which  clearing  had 
thereafter  revegetated  with  brush,  and  there  was  no 
other  occupancy,  use,  or  possession  of  the  land  until 
1980. 

figl3Pg-£.«-£-jagfcig-aa.^SS3l.J»EJ£ilanlsLc_AlsjinA3ik 
Village,  Alaska  (Respondent) , 67  IBLA  121  (Sept.  16, 
1982) 


msjjSS 

GEBEBALLT 

A notice  to  cease  trespass  and  an  order  to  reseve 
iaproveaents  fron  public  lands  nay  properly  issue  where 
appellant  has  been  occupying  public  lands  without  autho- 
rization or  claia  or  color  of  title. 

A notice  to  cease  trespass  and  order  to  reaove 
iaproveaents  aay  be  set  aside  to  allow  consideration  cf 
a special  use  perait  with  appropriate  restrictions 
where  appellant  concedes  lack  of  right  to  the  land  and 
it  is  not  clear  that  a teaporary  use  authorization 
would  interefere  with  any  ianediate  need  of  the  land 
for  public  purposes. 

Juliet  Harsh  Brown.  64  IBLA  379  (June  17,  1982) 


*£JSIsnicw_igiKjgs,ACi_ai_i970 

(See  also  Appeals— if  included  in  this  Index.) 

ADHIHISTRATIVB  REVIEW  AND  APPEALS 

The  price  for  which  real  property  is  acquired  and 
the  right,  if  any,  of  the  grantor  of  such  property  tc 
salvage  of  real  property  iaproveaents  on  the  land  axe 
aatters  deterainable  by  agreeaent  between  the  owners 
of  the  property  and  the  acquiring  agency,  ox  by  condem- 
nation proceedings,  and  they  are  not  reviewable  upen 
appeal  to  this  Office. 


Dnifora  Belocation  Assistance  Anpeal  of  Br.  and 
Brs.  Janes  E.  Donahue.  5 OHA  1 (June  18,  1982) 
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nMTfnBH  BTjir.OCATION  ASSISTANCE  ABD_REAL_gROPEgTj[ 

ACQUI SjTION  POLICIES  ACT  OF  1970 — Continued 

UNIFORH  REAL  PROPERTY  ACQUISITION  POLICY 

Bxp>enses_Incidentai  tc_Tr ansf er  of_Tit le_to 
t he~5 nit ed_  States 

Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  $ 303  of  the  Act  and 
implementing  regulations,  do  not  include  costs  incurred 
by  the  grantors  of  the  acquired  property  for  title 
investigation  work  to  satisfy  objections  to  the  title 
and  hasten  issuance  of  title  insurance  to  the  United 
States. 


Unifor a Relocation  Assjstancg_M£g3l-iii-Hl-a-3&3 
Mrs.  John  B.  Larsen  6 Hr,  and  Hrs.  Louis  F.  larger; , 
« OHA  272  (Apr.  16,  1982) 


UHIFOBB  BELCCATION  ASSIST Ag£E_l»I_M»l-ljCfii3j 
~ ACQUISITION  POLICIES  ACT  OF  1970— Cont inued 

UBIFOBB  BELCCATIOB  ASSISTANCE— Continued 

B o V i£  g_  S|  d_  Re  la  t e d_  Ex  pens  eg — Continued 


Generally — Continued 

where  claia  includes  request  for  payment  cf  mcving 
expense  that  is  not  adequately  substantiated  by  sup-* 
porting  data,  the  acquiring  agency  requests  additional 
supporting  data,  and  such  additional  data  are  net  sup— 
plied  within  a reasonable  tiae,  the  claia  fer  such 
expenses  is  properly  denied. 

Uniform  Belocaticp  flsgjstance  Anneal  of  St a«atc_E 
Co..  Inc..  4 OHA  221  (Jan.  5,  1982) 


Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  § 303(1)  of  the  Act 
and  implementing  regulations,  do  not  include  appraisal 
fees,  attorney’s  fees  and  miscellaneous  personal 
expense  items  such  as  telephone  costs,  stationery, 
postage,  etc. 

Uniform  Relocation  Ass\g»^"y«»  h?t  Kenneth 

K u b a t,  Executor  of  the  Estatg_of^iliiaa_,ljbat 
(Deceased) , 5 OHA  58  (Nov.  9,  1982) 


where  the  record  on  appeal  establishes  that  claim- 
ant failed  to  remove  signboards  from  property  acquired 
by  the  Park  Service  after  several  notices,  and  Park 
Service  thereafter  properly  removed  signs  as  abandoned 
property,  payment  of  benefits  in  an  amount  equal  tc  the 
actual  reasonable  expense  required  to  relocate  such 
signs  mas  proper  under  sec.  202  of  the  Act  and  imple- 
menting Departmental  regulations. 

Uniform  Belocation  fjs^Aff^aqqe , Appeal  of  Bick_£utjc,si 
Advertising  Co..  4 OHA  234  (Feb.  5,  1982) 


UHIFOBB  BELOCATION  ASSISTANCE 
generally 

Hhere  the  claim  for  additional  moving  and  related 
costs  mas  filed  after  the  time  limitation  prescribed  by 
Departmental  regulations  implementing  the  Belocation 
Act,  and  the  record  as  a whole  does  not  justify  an 
extension  of  tiae  for  filing  an  additional  claia,  the 
claia  is  properly  denied. 

Uniform  Belocation  Assistance  Appeal  of  B.  Bai  Sjnclall , 
4 OHA  216  (Jan.  4,  1982) 


Hhere  judgment  required  the  claimant  to  remove, 
certain  fixtures  to  the  real  property,  to  which  claim- 
ant had  retained  removal  rights,  and  claimant  failed 
to  remove  such  property  within  the  required  tine,  such 
removal  rights  are  properly  treated  as  abandoned  and 
the  property  remains  in  the  United  States. 

Jiflif2£a_Seio£atioa_Assigta££S_l£Esai_fiUi-5iaaaifi_£ 

Co..  Inc..  4 OHA  221  (Jan.  5,  1982) 


Hhere  claimant  began  occupancy  of  the  acquired 
property  after  the  acquisition  by  the  Government  had 
been  completed,  his  subsequent  move  from  the  property 
is  not  as  a result  of  the  acquisition  by  the  Govern- 
ment; hence  claimant  is  not  a displaced  person,  and  is 
not  eligible  for  benefits  under  the  Act  and  Depart- 
mental regulations. 


Qpllw  B<4o?4tjga-. 

gqqliano  and  B.  Boche-Andreggn,  4 OHA  252 
(Bar.  31,  1982) 


£ojing_and_Belatgd_Bxpsnses 

Generali; 

Reimbursement  is  not  allowable  for  costs  of  moving 
structures  or  other  improvements  in  which  the  displaced 
person  reserved  ownership  rights. 


Hhere  claimant  has  not  established  his  claim  with 
sufficient  evidence,  and  where  decision  of  the  tureau 
official  below  is  supported  by  the  record,  the  decision 
will  be  affirmed. 

qniform  Relocation  tspjqtance,  Appeal  or 
Gooliano  and  E.  Boche-Andtegea,  « OHA  252 
(Bar.  31,  1982) 


Hhere  the  record  evidence  shows  the  claimant  has 
not  established  his  entitlement  to  payment  for  reason- 
able moving  and  related  expenses  in  an  amount  greater 
than  that  authorized  by  the  Fish  and  Wildlife  Service 
in  the  decision  appealed  from,  the  decision  will  be 
affirmed. 

Uniform  Be 

Catto.  4 OHA  278  (June  1,  1982) 


Hhere  the  cost  of  moving  a low-value,  high-bulk 
item  of  personal  property  would  not  be  disproportionate 
to  its  value,  the  agency  shall  make  payment  to  the  dis- 
placed person  for  the  actual  direct  losses  of  that 
property  as  a result  of  discontinuing  a business  opera- 
tion, but  the  payment  shall  not  exceed  the  reasonable 
expenses  that  would  have  been  required  to  relocate  the 
property,  in  accordance  with  41  CFB  114-50.601(1). 


TBim-T  Assistance  Appeal  oj 

Hr.  and  5 OHA  9 (Aug. 


11.  1982) 


Costs  cf  a survey  of  boundary  lines  of  a replace- 
ment business  property  are  not  reimbursable  as  noving 
and  related  expenses  under  « 202  of  the  Act. 

Bxpenses  for  temporary  storage  of  some  law  becks 
will  be  reimbursed  to  the  extent  such  are  shown  ky  the 
record  cn  appeal  to  be  reasonable  and  necessary 
expenses  in  connection  with  the  relocation  cf  a law 
office. 
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OHIFOBH  KELOCATIOH  ASSISTABCE  AMD  BEAL  PBOPEBXY 
ACQOISITIOB  POLICIES  ACT  OF  (970— Continued 

ONIFOBH  HELOCATIOH  ASSISTABCE — Continued 


ACC 0151  TIC > E01ICIIS  ACT  OF  1970 — Continued 
UHIFOBB  HEICCATIOB  ASSISTABCE — Continued 


Ho v i ng_a nd_  Belat ed_Ex p en ses — Continued 


Jejjlacenent  Housing  la.ynent  foj:  fionefiwners — Ccntinued 


Generally — Continued 


Generally — Continued 


Bxpenses  claimed  for  loss  of  some  secretarial  ser- 
vices during  the  period  of  the  nove  of  a las  office  are 
nonallowable  on  the  basis  that  the  Act  and  the  Depart- 
ment's implementing  regulations  do  not  provide  for  such 
pay oent. 

Where  the  contract  for  saving  a law  cffice  failed 
to  specify  requirements  for  reshelving  of  books  and 
closed  files  in  the  library  at  the  replacesent  site 
and  the  displaces  vas  obliged  to  organize  and  reshelve 
the  books  and  closed  files  himself,  he  may  be  rein- 
bursed  for  reasonable  additional  moving  costs. 

Clained  losses  of  incone  resulting  fros  errors  and 
omissions  in  the  telephone  directory  are  not  coapen- 
sable  as  noving  and  related  expenses  under  the  Act  and 
the  implementing  regulations. 

Beimbursement  claimed  for  the  cost  of  a used 
window  air-conditioner  and  for  expenses  incurred  for 
cleaning,  painting  and  installing  it  in  the  replace- 
ment property,  are  costs  for  an  improvement  to  the 
replacesent  property  and  as  such  they  are  not  allow- 
able  under  regulations  of  the  Department  implementing 
the  Act. 


Bxpenses  for  purchase  and  installation  of  new 
carpeting  in  the  replacement  property,  for  replacing 
sidewalk  and  steps  in  front  of  that  property,  and  for 
off-sfreet  parking  while  parking  area  was  under  con- 
struction on  the  replacement  property,  are  expenses  for 
and  in  connection  with  improvements  to  the  relocation 
property  and  are  not  reimbursable  under  the  Act  and  the 
implementing  regulations  as  moving  and  related  costs. 


Trash  hauling  costs  are  not  reimbursable  for 
hauling  items  out  of  the  relocation  site  to  make  the 
site  ready  for  occupancy;  nor  are  additional  costs 
allowable  for  hauling  items  out  of  the  Government- 
acquired  site  where  the  contract  with  the  movers 
already  provided  for  such  trash  removal  services. 

Bowarth.  5 OBA  40  (Oct.  22,  1982) 


JUisJLl&XfS&Usl 

Taking  of  Business  operation 

A claim  for  a fixed  payment  under  9 202(c)  of  the 
Act  for  displacement  from  a business,  in  lieu  of  actual 
reasonable  moving  and  related  expenses  under  9 202(a) 
of  the  Act,  is  properly  disallowed  where  the  claimant 
fails  to  establish  that  the  business  cannot  he  relo- 
cated without  a substantial  loss  of  its  existing 
1 patronage. 


Esq..  4 OBA  244  (Bar.  8,  1982) 


3_£*_HAsl» 


£ej)l£ceaent  Hojjs^ng  f a_ymeat  Jor  Joneowjers 
Generally 

Where  the  record  shows  the  Park  Service  allowed 
'less  than  the  proper  amount  for  replacement  housing 
differential  costs  under  9 203  of  the  Act,  a6  a result 
of  utilizing  in  its  computation  of  such  benefits  an 
adjusted  price  rather  than  the  list  price  of  the 
dwelling  found  by  the  Park  Service  to  be  the  most 
comparable  replacement  dwelling  available  at  the  tine 
of  the  claimants'  displacement  fron  the  acquired 


dwelling,  the  Park  Service  deter nination  will  be 
■odified  to  increase  the  allowable  housing 
differential  costs  as  indicated  to  be  proper. 


SBifora  Belocatjon  Assistance  Appeal  of  Hr.  and  H^s, 
4 CBI  229  (Jan.  29,  1982) 


Where  the  record  shews  the  clainants  have  received 
the  allowable  payment  for  replacement  housing  differen- 
tial costs  and  incidental  expenses  under  A 203  cf  the 
Act  and  the  Department's  implementing  regulations,  the 
determination  appealed  frem  will  be  affirmed. 

BnifOll. Belocatjop  Assistance  Appeal  cf  Hr.. and  Ers. 

Dan  J.  Biro.  4 OBA  240  (Feb.  16,  1982) 


A determination  disallowing  a claim  for  replace- 
ment housing  differential  costs  under  sec.  203(a)(1)(A) 
of  the  Act  will  be  affirmed  where  the  evidence  shews  a 
comparable  replacement  dwelling  which  was  decent,  safe 
and  sanitary,  adequate  to  accommodate  the  displaced 
persons,  reasonably  accessible  to  public  services  and 
places  of  employment,  available  on  the  private  xarket, 
and  otherwise  in  compliance  with  regulatory  standards 
of  the  Department,  could  have  been  purchased  at  the 
time  of  the  claimants'  displacement  for  less  than  the 
purchase  price  of  the  Government-acquired  dwelling. 

Erg.  .dameg-t.-Ponahq?.  5 OBA  1 (June  28,  1982) 


Where  substantial  evidence  of  record  supports  a 
conclusion  that  a displaced  person  claiming  homeewner's 
replacement  housing  payment  benefits  under  9 203  cf  the 
Act  is  entitled  instead  to  replacesent  housing  benefits 
under  $ 204  cf  the  Act,  as  a displaced  tenant,  the  case 
will  be  remanded  for  a determination  of  the  benefits 
allowable  to  the  claimant  under  9 204  of  the  let. 

0gilgIi„iglgg8tig°-l33isia8Sg~iIES3i-gi-B£3AJBi2il.gj-l.» 
fnoi.  5 CBA  60  (Dec.  6,  1962) 


UiagS-gJLJgBgfi-tg 

A clain  for  replacement  housing  benefits  is  prop- 
erly disallowed  where  the  claiaant  sold  the  property  to 
the  Government,  reserving  a right  of  use  and  occupancy 
of  the  dwelling  therecn  for  a tern  of  years,  and  before 
the  expiration  of  the  reserved  term  of  use  and  cccu- 
pancy  and  the  claimant's  nove  fron  the  property,  the 
Congress  eliminated  replacement  housing  supplement 
benefits  as  to  this  class  of  claimants. 

SjliiSiS_Jelgcati5n_issistance_AiiS3l_cf_Ei1_lsjjj_IJ 

Barney.  5 OBA  53  (Hoy.  9,  1982) 


BLfl's  decision  to  approve  a transfer  of  a permit 
for  authorized  use  cn  the  Bogue  Biver,  designated  as  a 
wild  and  scenic  river  pursuant  to  the  wild  and  Scenic 
Bivers  Act  cf  1968,  16  O.S.C.  9 1271  (1976),  fret  one 
commercial  outfitter  to  another  is  proper  where  it 
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Bin>  .. ssaK„ii?jisjsi»c8BtiM^ 

eaintains  the  50/50  allocation  of  river  os©  between 
coiaercial  outfitters  and  private  boaters. 

y^lderness  Public  Bigbts_faMA_gMiSJial-fiI3fljAgaUsa 
far  Hiver  Snorts.  63  IBLA  91  (Bar.  31,  1982) 


The  Bureau  of  Land  Banageaeot  aay  properly  charge 
fees  for  special  recreation  pereits  authorizing  conaer- 
cial  rafting  on  the  Rogue  Biver,  a designated  wild  and 
scenic  river,  under  sec.  4 (c)  of  the  Land  and  Rater 
Conservation  Fund  Act,  16  O.S.C.  f 4501-63  (c)  , and 
Depart sental  regulations  at  93  CPB  Fart  8372. 

Departaental  regulations  at  93  CPU  Subpart  8372 
require  that,  when  the  Bureau  of  Land  Hanageaent  issues 
special  recreation  peraits  authorizing  use  of  special 
areas  such  as  a designated  wild  and  scenic  river,  fees 
aust  be  charged  for  nonconeercial  as  well  as  coanercial 
users  engaging  in  the  sane  activity,  except  to  the 
extent  that  a user  is  ®s©«ptea  froa  paying  fees  by 
93  CPB  8372.4  (d) . 

locue  liver  Outfitters  _lsg!nA_Bai^_Mlfrich_Bliei„Ojttr 
fitters?  Inc.:  63  IBLA  373  (Apr.  30.  1982) 


WILD  PBIB-BOABIBG  aQBSIS_lB|3L_gM19S^£I 

A decision  cancelling  a cooperative  agreeaent  for 
private  naintesance  of  wild  free-roaning  horses  will 
be  affirned  on  appeal  where  the  record  indicates  the 
horses  were  coaaercially  exploited  as  rodeo  bucking 
stock  in  violation  of  the  cooperative  agreeaent  and  the 
relevant  regulations. 

Ceci^  BcCaadlese  64  IBLA  76  (Hay  10,  1982) 


A cooperative  agreeaent  for  the  private  aainte- 
nance  of  livestock  under  the  protection  of  the  Biid 
Free-Roa aing  Horses  and  Burros  Act  aay  be  suaaarily 
canceled  by  the  Bureau  of  Land  Hasageaent  upon  good  and 
sufficient  evidence  that  the  terns  of  the  agreeaent 
have  been  violated  by  depriving  the  aniaals  of  adequate 
food,  water,  and  health  care  and/or  by  subjecting  thea 
to  inhuaane  treataent.  The  deteriorating  condition  of 
the  aniaals  thenselves,  and  credible  reports  by  third 
parties  of  substandard  care,  constitutes  such  good  and 
sufficient  evidence,  and  the  decision  to  cancel  will  be 
affirned  in  the  absence  of  a showing  that  pursuasiv® 
countervailing  evidence  exists. 

Dennis  Turnipseed.  66  IBLA  63  (July  29,  1982) 


BILDBBBBSS  ACT 

Where  a BLR  state  office  issues  a decision  adding 
additional  acreage  to  a wilderness  study  area  in 
response  to  a protest  which  points  out  that  BLR  failed 
to  obtain  an  exception  froa  the  Director,  BLR,  in 
accordance  with  Organic  Act  Directive  78-61,  Change  3, 
July  12,  1979,  permitting  it  to  exclude  such  land 
because  of  a failure  to  satisfy  the  outstanding  oppor- 
tunity criterion,  and  the  record  supports  a finding 
that  the  unit  as  a whole  satisfies  that  criterion,  the 
decision  to  add  the  acreage  will  be  affiraed  in  the 
absence  of  a showing  of  coapelling  reasons  for  aodifi- 
cation  or  reversal. 

Juan  Countv  Coaw’n.  61  IBLA  99  (Jan.  4,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  cf 
Land  Banagenent  necessarily  Bakes  subjective  judgxents 
which  are  entitled  t®  considerable  deference  when  chal- 
lenged on  appeal  and  such  jufigsents  nay  net  be  cvercose 
by  expressions  of  sinpl®  disagreeaent. 

Where  the  Bureau  of  Land  Baaageaent  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  tc 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanagexent 
Act  of  1976.  43  tJ.S.C.  4 1782(a)  (1976),  the  deciaicn 

will  be  affirned  in  the  absence  of  a showing  cf  ccipel- 
ling  reasons  for  sodificatica  or  reversal. 

City  of  Colorado  Springs,  61  1818  124  (Jan.  15,  1982) 

Boeh  Industries.  lac..  62  IBLA  45  (Feb.  24,  1982) 


BLB  does  not  violate  the  tezas  of  sec.  603(a), 
Federal  laud  Policy  and  Banageaent  Act  of  1976  (FLEBA) , 
93  O.S.C.  4 1782  (1976),  directing  the  Secretary  tc 
review  those  roadless  areas  of  five  thousand  acres  cr 
■or®  of  the  public  lands,  identified  during  the  inven- 
tory required  by  sec.  201(a)  as  having  wilderness 
characteristics,  where  BLR  undertakes  review  of  as  area 
for  wilderness  characteristics  prior  to  an  investcry  cf 
all  public  lands. 

Share  part  of  a unit  designated  as  a wilderness 
study  area  appears  not  to  possess  outstanding  opportuni- 
ties for  solitude  or  a primitive  and  unconfined  type  cf 
recreation,  BLR  say  consider  this  factor  during  its 
study  phase  and  sake  aay  appropriate  boundary  adjust- 
nents.  However,  the  lack  of  an  outstanding  opportunity 
for  solitude  or  a primitive  and  unconf iaed  type  cf 
recreation  will  not  disqualify  part  of  a unit  fret  con- 
sideration during  the  study  phase  where  other  parts  e£ 
the  unit  have  been  identified  during  the  inventory 
phase  as  nesting  the  outstanding  opportunity  criterion. 

Petroleum  Inc..  61  IBLA  139  (Jan.  18,  1982) 


Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a finding  by  BLB  during  the 
inventory  phase  that  such  ispacts  are  adjacent  tc  the 
unit  and  are  sc  extzeaely  inposing  that  they  cenncfc  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

Shere  the  record  evidences  BLH’s  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
contents  froa  the  public  as  to  tb®  area’s  fitness  fer 
wilderness  preservation,  BIS’s  subjective  judgment 
of  the  area’s  naturalness  qualities  ana  its  subjective 
deterainations  as  to  whether  the  area  possesses . out- 
standing opportunities  for  solitude  or  a priaitive  and 
unconfined  type  of  recreation  are  entitled  to  consid- 
erable deference. 

The  arguaent  that  a wilderness  study  area  wculd  be 
better  utilized  for  a flood  control  project  is  pretature 
during  the  inventory  phase  of  the  wilderness  review 
process.  Curing  the  study  phase , BIB  will  deter  tire  the 
suitability  cr  ncnsuitability  of  each  wilderness  study 
area  for  wilderness  preservation.  This  detereinaticn. 
Bade  through  ELH’s  land  use  planning  system,  will  con- 
sider all  values,  rescurces,  and  uses  of  the  public 
lands . 

Buskin  Lines  et  al..  61  IEL8  193  (Jan.  26,  1982) 
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Where  the  record  evidences  BLH's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
consents  fron  the  pablic  as  to  the  area's  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a priaitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

Animal  Protection  Institute  of  America.  61  IBLk  222 
(Jan.  28,  1982) 


k decision  of  the  State  Director  designating  an 
inventory  unit  as  a wilderness  study  area  will  not  be 
disturbed  on  appeal  where  the  appellant  fails  to  aeet 
its  burden  of  pointing  out  specific  errors  of  law  or 
fact  in  the  decision  below.  Bore  than  aere  disagree- 
■ent  with  BLH's  conclusion  is  required  to  reverse  its 
decisions  or  place  a factual  natter  at  issue. 

L.  J.  Cornelius.  61  IBLk  279  (Feb.  2,  1982) 


where  the  Bureau  of  Land  Hanageaent  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanageaent 
kct  of  1976,  43  O.S.C.  « 1782(a)  (1976),  the  decision 

will  be  affirned  in  the  absence  of  a showing  of  coapel- 
ling  reasons  for  modification  or  reversal. 

While  the  Bureau  of  Land  Hanageaent  aay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
nay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanageaent  kct  of  1976,  43  U.S.C.  9 1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  sore  and  roadless 
islands  of  the  public  lands.  Bowever,  such  areas  aay 
be  managed  under  the  general  management  authority  of 
sec.  302,  43  U.S.C.  § 1732  (1976),  in  a manner  consist- 
ent with  wilderness  objectives,  and  such  areas  nay  also 
be  recommended  for  wilderness  designation. 

Don  Coops  et  al..  61  IBLk  300  (Feb.  3,  1982) 


"Roadless. " H.B.  Rep.  Ho.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  cf  the  wilder- 
ness review  process  absent  a finding  by  ELH  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

The  requirement  in  sec.  2(c)  of  the  Wilderness  let 
of  1964,  16  U.S.C.  9 1131(c)  (1976),  that  a wilderness 

possess,  inter  alia,  outstanding  opportunities  for  sol- 
itude or  a primitive  and  unconfined  type  cf  recreation 
is  properly  construed  to  require  outstanding  opportuni- 
ties for  either  solitude  or  a primitive  and  unconfined 
type  of  recreation;  both  need  not  be  present  in  an 
inventory  unit  to  allow  the  unit  to  enter  the  study 
phase  of  the  wilderness  review  process. 

1 Churchill  County  Board  of  Conalssioners.  61  IELk  370 
« (Feb“l7,  1982) 
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Where  the  Bureau  of  Land  Hanageaent  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanagenent 
Act  of  1976,  43  O.S.C.  * 1782(a)  (1976),  the  decision 
sill  be  affirsed  in  the  absence  of  a showing  cf  compel- 
ling reasons  for  nodification  or  reversal. 

Frank  yauahn,  61  ibli  387  (Feb.  18,  1982) 


BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas) , thereby  excluding  such  lands  froa  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  net  an  unlaw- 
ful practice  or  contrary  to  any  established  Cepastaent 
policy. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a finding  by  ELI  during 
the  inventory  phase  that  such  inpacts  are  adjaceat  to 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  and  if  net  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

Walter  B,  Benoit.  62  IELk  99  (Bar.  1,  1982) 


BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrysteas),  thereby  excluding  such  lands  froa  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  tbeir  uses,  values,  and  resources,  is  net  an  unlaw- 
ful practice  or  contrary  to  any  established  Cepartxent 
policy. 

While  the  Bureau  of  Land  Hanageaent  say  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5.CG0  acres  as  having  wilderness  characteristics,  it 
■ay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Hanageaent  let  of  1976,  43  O.S.C.  9 1762(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  ox  acre  and  roadless 
islands  cf  the  public  lands.  Bowever,  sucb  areas  nay 
be  managed  under  the  general  sanageaent  authority  cf 
sec.  302,  43  O.S.C.  9 1732  (1976),  in  a Banner  consist- 
ent with  wilderness  objectives,  and  such  areas  aay  also 
be  recoaaended  for  wilderness  designation. 

(State  of  levada  et  al..  62  IBLk  153  (Bar.  5,  1982) 


1 GLH  decision  tc  eliainate  an  inventory  unit  fxos 
further  consideration  as  a wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Hanageaent  kct  cf  1976,  43  O.S.C.  9 1782(a)  (1976), 

will  be  set  aside  and  the  case  reaanded  to  Plfi  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  cf  BLH's  consideration  cf 
whether  the  unit  has  the  requisite  cutstanding  eppex- 
tunity  for  sclitude  or  a primitive  and  unconfined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLH's  conclusion  on  that  criterion. 


SlgH®. 


62  IBLk  263  (Bar. 


15,  1982) 


An  appellant  seeking  reversal  cf  a decision  tc 
include  cr  exclude  land  froa  a wilderness  study  area 
must  show  that  the  decision  appealed  was  preaised 
either  on  a clear  error  of  law  ox  a deaonstratle  error 
of  fact. 

Bolter  Cil  Cc..  62  IELk  274  (Bar.  15.  1982) 


257 


A BLH  decision  to  eliminate  an  inventory  unit  from 
farther  consideration  as  a wilderness  study  area,  pur- 
suant to  sec.  603(a)  of  the  Federal  Land  Policy  and 
Hanageaent  Act  of  1976,  43  O.S.C.  4 1782(a)  (1976), 

will  be  set  aside  and  the  case  reaanded  to  BLR  where, 
on  appeal,  the  appellant  raises  substantial  questions 
concerning  the  adequacy  of  85.8 '3  consideration  of 
whether  the  unit  has  the  requisite  outstanding  oppor- 
tunity for  solitude  or  a primitive  and  unconfined  type 
of  recreation,  and  the  record  does  not  adequately  sup- 
port BLH's  conclusion  on  that  criterion. 

Where  an  appellant  disagrees  with  the  decision 
below  and  seeks  to  have  bis  judgment  substituted  for 
that  of  the  decisionmaker , his  appeal  will  be  carefully 
considered,  with  due  regard  for  the  public  interest. 
However,  where  the  responsibility  for  asking  such  judg- 
ments has  been  exercised  by  an  officer  duly  delegated 
with  the  authority  to  do  so,  his  action  will  ordinarily 
be  affined  in  the  absence  of  a showing  of  compelling 
reasons  for  nodificaiion  or  reversal. 

S9ffeAtltaS.gSK„ia3&o:S.Biafe..P§se£t,  62  IBLA  319 
(Bar.  22,  1982) 


Organic  Act  Directive  78-61,  Change  3 (July  12, 
1979,  at  p.  3) , specifies  that  as  a general  rule  the 
boundary  of  a wilderness  inventory  unit  is  to  be  deter- 
mined based  on  an  evaluation  of  the  imprints  of  man 
within  the  unit. 

In  evaluating  a unit's  opportunities  for  solitude, 
BLH  is  directed  by  the  Wilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.  Factors  or  elements  influencing  solitude  say 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a secluded  spot. 

Where  the  record  evidences  BL8's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  con- 
tains comments  from  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH's  subjective  judgment 
of  the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a primitive 
and  unconfined  type  of  recreation  are  entitled  to 
considerable  deference. 

Organic  Act  Directive  78-61,  Change  2 (June  28, 
1979,  at  p.  5) , specifies  that  BLH  must  evaluate  the 
cumulative  effect  of  minor  imprints  of  man  on  an  inven- 
tory unit.  When  multiple  imprints  of  man  are  consid- 
ered to  be  substantially  noticeable  and  the  decision 
has  been  made  to  eliminate  a group  of  these  imprints, 
natural  portions  of  the  unit,  which  are  located  between 
the  individual  imprints  of  nan,  must  not  be  automati- 
cally excluded. 

Siarra.cm  »t  al..  62  IBLA  367  (Bar.  24,  1982) 


An  appellant  seeking  reversal  of  a decision  to 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a demonstrable  error 
of  fact. 

Where  the  Bureau  of  Land  Management  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  Hanageaent 
Act  of  1976,  43  U.s.c.  « 1782(a)  (1976),  the  decision 
mill  be  affirmed  in  the  absence  of  a showing  of  compel- 
ling reasons  for  modification  or  reversal. 

63*lBLAft301(Bar.  '26**1982?*^  BiU§-9llZi_3-A_f__  * 


WILCEBtaZSS  ACT-- Continued 

When  the  Eureau  of  Land  Management  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  tc 
sec.  603(a)  of  the  Federal  Land  Policy  and  Eanagesent 
Act  of  1976,  43  O.S.C.  § 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  cf  compel- 
ling reasons  for  modification  or  reversal. 

Catlow  Steens  Corn..  The  Victorio  Cc. . 63  IBLA  £5 
(Bar.  31,  l?e2) 


Sec.  6C3  (a)  of  the  Federal  land  Policy  and 
Hanageaent  let  of  1976,  43  O.S.C.  § 1782(a)  (1976), 

mandates  review  by  the  Secretary  only  of  those  roadless 
areas  of  5, €00  acres  or  lore  and  roadless  islands  cf 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201(a),  43  O.S.C.  § 1711(a)  (1976),  as 
having  wilderness  characteristics  described  in  sec.  2(c) 
of  the  Wilderness  Act,  43  O.S.C.  § 1131(c)  (1976). 

An  appellant  seeking  reversal  of  a decision  tc 
include  or  exclude  land  from  a wilderness  study  area 
must  show  that  the  decision  appealed  was  premised 
either  on  a clear  error  of  law  or  a desonstrable  error 
of  fact. 

John  a.  Black  et  al..  63  IBLA  165  (Apr.  6,  1982) 


"Public  lands."  acclamation  withdrawn  lands  ct 
which  there  are  n®  authorized  or  constructed  reclama- 
tion projects  are  administered  by  the  Bureau  cf  Land 
Banageaent  under  a memorandum  of  agreement  betweex  the 
Bureau  of  Reclamation  and  Bureau  of  land  Management 
(Bar.  1972).  In  the  absence  of  contrary  language  is 
an  order  withdrawing  lands  for  reclamation  purposes, 
reclamation  withdrawn  lands  which  do  not  have  autho- 
rized or  constructed  projects  on  them  are  "public 
lands"  within  the  meaning  of  secs.  103(e)  and  6C3  (a) 
of  the  Federal  Land  Policy  and  Management  Act  cf  1976. 

During  the  study  phase  ct  the  wilderness  review 
process.  Bin  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a wilderness  study  area. 

BLH's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonsildersess  corridors 
(cherrystems) , thereby  excluding  such  lands  fees  wilder- 
ness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

George  Azar.  63  IBLA  172  (Apr.  8,  1982) 


In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  net  be  free 
of  all  intrusions  or  imprints  of  man.  Sec.  2(c)  cf  the 
Hilderness  Act  of  Sept.  3,  1964,  16  O.S.C.  « 1131(c) 
(1976),  requires  cnly  that  an  area  generally  appear  tc 
have  been  affected  primarily  by  the  forces  cf  nature, 
with  the  imprint  of  nan's  vexk  substantially  unnctice- 
able. 

"Roadless."  H.B.  Bep.  Bo.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Hilder- 
ness  Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  reads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

In  evaluating  a unit's  opportunities  for  sclitude, 
BLH  is  directed  by  the  Hilderness  Inventory  Handbcck  tc 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.  Factcrs  or  elements  influencing  solitude  may 
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include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  a secluded  spot. 

Marvin  Casey  et  al..  63  I8LA  208  (Apr.  12,  1982) 

Don  S.  Orlando  et  al..  64  IBLA  7 (May  4,  1982) 


While  the  Bureau  of  land  Management  nay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
may  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  D.S.C.  9 1782(a) 
(1976),  because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  of 
Land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when  chal- 
lenged on  appeal  and  such  judgments  may  not  be  overcome 
by  expressions  of  simple  disagreement. 

Invo  County  Board  of  Supervisors.  63  IBLA  321  (Apr.  27, 
1982) 


Inventory  nnits  of  the  public  lands  under  5,000 
acres  in  area  are  properly  excluded  from  the  intensive 
inventory  phase  of  BLH's  wilderness  review  pxocess, 
because  such  lands  clearly  and  obviously  do  not  meet 
the  criteria  for  designation  as  a wilderness  study  area. 

California  Wilderness  Coalition  et  al..  63  IBLA  330 
(Apr.  28,  1982) 


8h@re  the  entire  mineral  estate  underlying  all  or 
a portion  of  several  wilderness  inventory  units,  with 
the  attendant  rights  of  entry,  access,  occupation, 
exploration,  development,  and  improvement  of  the  sur- 
face, is  owned  in  fee  simple  by  a private  corporation, 
the  mineral  estate  is  a "vested  right"  as  distinguished 
in  public  law  terminology  from  a "valid  existing  right" 
and,  being  protected  by  Constitutional  guarantees,  is 
immune  from  denial  or  extinguishment  b;  the  exercise 
of  Secretarial  discretion  or  regulation.  It  is  legally 
beyond  the  authority  of  the  Secretary  to  fulfill  the 
mandates  of  the  Federal  Land  Policy  and  Management  Act 
of  1976  and  the  Wilderness  Act  to  manage  such  lands  for 
their  protection  and  preservation  as  wilderness,  and 
the  inclusion  of  such  lands  in  designated  wilderness 
study  areas  is  error. 

Santa  Fe  Pacific  Railroad , Co, . 64  IBLA  27  (May  6,  1982) 


BLH  does  not  violate  the  terms  of  sec.  603(a), 
Federal  Land  Policy  and  Management  Act  of  1976, 

43  (J.S.C.  9 1782  (1976) , directing  the  Secretary  to 
review  those  roadless  areas  of  5,000  acres  or  more  of 
the  public  lands,  identified  during  the  inventory 
required  by  sec.  201  (a)  as  having  wilderness  character- 
istics, where  BLH  undertakes  a review  of  the  public 
lands  for  wilderness  characteristics  prior  to  a multi- 
resource  inventory  of  the  public  lands. 


WILDEBHESS  flCT — Continued 

adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Bandbcck.  The  word  "roadless"  refers 
to  the  absence  of  reads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

Where  the  record  evidences  ELM 's  firsthand  know- 
ledge of  the  lands  within  an  inventory  unit  and  cen- 
tains  comments  from  the  public  as  to  the  area's  fitness 
fox  wilderness  preservation,  BLH 's  subjective  judgments 
of  the  area's  naturalness  qualities  are  entitled  tc 
considerable  deference. 


An  inventory  unit  must  qualify  as  having  wilder- 
ness characteristics  without  considering  rehabilitation 
potential,  i.e..  rehabilitation  should  not  be  the  basis 
for  concluding  that  wilderness  values  exist  in  a unit. 
Behabilitaticn  potential  should  be  considered  cnly  for 
those  imprints  of  man  that  exist  within  a unit  but  are 
not  so  significant  as  tc  automatically  disqualify  the 
unit  or  portion  of  a unit. 

Where  the  record  evidences  BLR's  firsthand  know- 
ledge of  the  lands  within  an  inwentory  unit  and  con- 
tains comments  frea  the  public  as  to  the  area's  fitness 
for  wilderness  preservation,  BLH 's  subjective  judgaents 
as  to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  ox  a primitive  and  ueccn- 
fined  type  of  recreation  are  entitled  to  considerable 
deference . 

While  the  Bureau  of  Land  Hanageaent  may  inventory 
and  identify  areas  of  the  public  lands  cf  loss  than 
5,000  acres  as  having  wilderness  characteristics,  it 
aay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  the  Federal  Land 
Policy  and  Banageaent  Act  of  1976,  43  O.S.C.  f 1762(a) 
(1976),  because  that  section  only  aandates  review  of 
roadless  areas  of  5,000  acres  ox  lore  and  roadless 
islands  of  the  public  lands.  Bowevex,  such  areas  aay 
be  managed  under  the  general  aanageaent  authority  of 
sec.  302,  43  O.S.C.  9 1732  (1976)  , in  a aanner  consist- 
ent with  wilderness  objectives,  and  such  areas  aay  also 
be  recoasendcd  for  wilderness  designation. 


64  IBLA  50 


(Bay  6,  1982) 


An  appellant  seeking  rewersal  of  a decision  to 
include  land  in  a Wilderness  Study  Area  must  shew  that 
the  decision  appealed  froa  was  premised  on  either  a 
clear  error  of  law  or  a demonstrable  error  of  fact. 

BLB's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwildcrness  coxridcrs 
(cherrysteas) , thereby  excluding  such  lands  frot  wil- 
derness review  and  peraitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  tc  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  cr  ccntrary  to  any  established 
Department  policy. 

It  is  not  proper  to  exclude  land  fron  a wilderness 
study  area  aerely  because  there  has  been  no  considera- 
tion of  its  potential  aineral  value.  Tbe  aincral 
potential  of  any  tract  is  to  be  considered  in  tbe  study 
phase  rather  than  the  inventory  phase  of  the  wilderness 
review  process  in  order  to  nove  more  carefully  to  detex- 
aine  the  effect  of  a permanent  wilderness  designation 
on  such  values. 


BLM's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwildcrness  corridors 
(cherrysteas) , thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Departaent 
policy. 

"Roadless."  H.B.  Rep.  Bo.  94-1163,  94th  Cong., 
i 2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 


A wilderness  study  area  designation  will  net  be 
overturned  cn  appeal  on  the  basis  of  an  appellant's 
claia  that  roads  exist  in  the  area,  in  the  absence  cf 
allegations  that  aecbanical  improvements  or  nechanical 
maintenance  has  taken  place  on  such  routes. 

Fr  1.  Martin.  64  IBLA  307  (June  8,  1982) 
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In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventor;  unit,  the  Bureau  of 
Land  Hanageaent  necessarily  lakes  subjective  judgments 
ehich  are  entitled  to  considerable  deference  and  aay 
not  be  overcoae  by  expressions  of  siaple  disagreement. 

ft  state  director's  decision  designating  an  inven- 
tory unit  as  a wilderness  study  area  apparently  on  the 
strength  of  conclusory  unsupported  public  opinion 
statements  will  be  reversed  where  BLB's  firsthand 
assessment  shows  that  the  unit  in  question  did  not  pos- 
sess the  requisite  outstanding  opportunity  for  solitude 
or  for  a primitive  and  unconfined  type  of  recreation. 

Conoco.  Inc..  65  IBLS  84  (June  23,  1982) 


"Boadless."  H.B.  Bep.  Bo.  94-1163,  94tb  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Bilder- 
ness  Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  & way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Hhere  the  record  evidences  Bin's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLB's  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  primitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

Hhere,  during  the  pendency  of  an  appeal  involving 
the  protest  of  the  designation  of  land  units  as  USA's, 
the  Board  issues  a decision  in  another  case  involving 
the  same  units  in  which  it  holds  that  BLB's  designation 
of  these  units  as  HSA's  is  error,  and  thereby,  achieves 
the  result  sought  by  the  appellant  whose  appeal  is 
pending,  the  issue  is  moot  and  the  appeal  is  dismissed. 

Alizfina_Siaie_isslB_Qf_4-Siesl_Eliys_£lubs.  65  IBLA  126 
(June  28,  1982) 


"Boadless."  H.B.  Bep.  Ho.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanageaent  in  its  Hilder- 
ness  Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Hhere  the  record  evidences  BLB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLB's  subjective  judgments  of 
the  area's  naturalness  qualities,  opportunities  for 
solitude,  or  primitive  and  unconfined  recreation,  are 
entitled  to  considerable  deference. 

Carl  H . Clark.  65  IBLA  153  (June  29,  1982) 


■Boadless."  H.B.  Bep.  Ho.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  land  Hanageaent  in  its  wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Hhere  the  record  evidences  BLB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
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wilderness  preservation,  BLB's  subjective  judgments  of 
the  area's  naturalness  qualities  are  entitled  to  con- 
siderable deference. 

In  evaluating  a unit's  opportunities  for  solitude, 
BIB  is  directed  by  the  Bilderness  Inventory  Handbook  to 
consider  factors  which  influence  solitude  only  as  they 
affect  a person's  opportunity  to  avoid  the  sights, 
sounds,  and  evidence  of  other  people  in  the  inventory 
unit.  Factors  or  elements  influencing  solitude  may 
include  size,  natural  screening,  and  the  ability  of  the 
user  to  find  seclusion. 

filbert  8.  Bailv.  65  IEL A 223  (July  9,  1982) 


BLB's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) , thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  net  an  unlaw- 
ful practice  or  contrary  to  any  established  Eepartaent 
policy. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a finding  by  ELB  during 
the  inventory  phase  that  such  impacts  are  adjacent  tc 
the  unit  and  are  so  extremely  imposing  that  they  cannot 
be  ignored,  ana  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

"Boadless."  H.B.  Rep.  No.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Eureau  of  Land  Hanageaent  in  its  wilder- 
ness Inventory  Handbcck.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

Hhere  the  record  evidences  BLB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  ELH's  subjective  judgment  c£ 
the  area’s  naturalness  qualities  is  entitled  tc  con- 
siderable deference. 

The  argument  that  a wilderness  study  area  would  be 
tetter  utilized  for  cil  and  gas  development  is  premature 
during  the  inventory  phase  of  the  wilderness  review 
process.  During  the  study  phase,  ELB  will  determine 
the  suitability  or  nonsuitability  of  each  wilderness 
study  area  for  wilderness  preservation.  This  determin- 
ation, made  through  BLB's  land  use  planning  system, 
will  consider  all  values,  resources,  and  uses  cf  the 
public  lands. 

Tom  p.  Ford,  66  IBLS  14  (July  23,  1982) 


•Boadless."  H.B.  Bep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  cf  "roadless" 
adopted  by  the  Eureau  of  Land  Hanageaent  in  its  Bilder- 
ness Inventory  Handbcck.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  teen  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  cf  vehicles  dees  not  constitute  a read. 

BLB's  practice  cf  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilder ness  corridors 
(cherrystems),  thereby  eicluding  such  lands  fren  wil- 
derness review  and  permitting  adjacent  lands,  other- 
wise possessing  wilderness  characteristics,  tc  be 
studied  for  their  uses,  values,  and  resources,  is  not 
an  unlawful  practice  or  contrary  tc  any  established 
Department  policy. 

The  extent  tc  which  engeing  activities  outside  cf 
a wilderness  study  area  are  impinging  upon  adjacent 
areas  inside  a wilderness  study  area  so  as  tc  deprive 
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them  of  wilderness  characteristics  is  properly  the  sub- 
ject of  determination  during  the  inventory  process  of 
the  wilderness  program;  the  effect  of  future  or  poten- 
tial activities  is  properly  analyzed  in  the  study  phase. 

Where  the  record  evinces  BLB ' s firsthand  knowledge 
of  the  lands  within  an  inventory  unit  and  contains 
consents  from  the  public  as  to  the  area’s  fitness  for 
wilderness  preservation,  BLH's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a primitive  and  uncon- 
fined type  of  recreation  are  entitled  to  considerable 
deference. 

BLH’s  practice  of  examining  the  mineral  potential 
in  the  study  phase  of  the  wilderness  review  process, 
rather  than  the  inventory  phase,  does  not  viclate 
sec.  603  of  the  federal  Land  Policy  and  Hanagement  4c t 
of  1976,  43  O.S.C.  ft  1782 (c)  {1976). 

Kennecott  Corp. . 66  IB LA  249  (Aug.  17,  1982) 


Where  the  Bureau  of  Land  Hanagement  designates  an 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  of  the  Federal  Land  Policy  and  flanageaent 
Act  of  1976,  43  O.S.C.  « 1782(a)  (1976),  the  decision 

will  be  affirmed  in  the  absence  of  a showing  of  compel- 
ling reasons  for  modification  or  reversal.  Statements 
that  the  area  is  affected  by  outside  sights  and  sounds 
and  bears  noticeable  scars  of  man’s  intrusions  will  not 
suffice  in  the  absence  of  evidence  that  the  impact  on 
the  unit  is  so  pervasive  as  to  preclude  a rational 
finding  of  wilderness  characteristics. 

City  of  Delta.  66  IBLA  282  (Aug.  19,  1982) 


While  the  Bureau  of  Lana  Hanagement  nay  inventory 
and  identify  areas  of  the  public  lands  of  less  than 
5,000  acres  as  having  wilderness  characteristics,  it 
say  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603  (a)  of  the  Federal  Land 
Policy  and  Hanagement  Act  of  1976,  43  O.S.C.  ft  1782(a) 
(1976) , because  that  section  only  mandates  review  of 
roadless  areas  of  5,000  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Where  the  record  evidences  Bin’s  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area’s  fitness  for 
wilderness  preservation,  BLH’s  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a primitive  and  unccn- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

Organic  Act  Directive  (OAD)  78-61,  Change  2 at  5 , 
provides  that  BLH  may  properly  adjust  the  boundary  of 
an  inventory  unit  to  exclude  a substantially  noticeable 
imprint  of  aan. 

Organic  Act  Directive  (OAD)  78-61,  Change  3 at  3, 
provides  that  BLH  may  in  certain  instances  properly 
adjust  the  boundary  of  an  inventory  unit  based  on  the 
outstanding  opportunity  criterion. 

"Roadless.”  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976)  , provides  a definition  of  "roadless" 
1 adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
1 maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
( the  passage  of  vehicles  does  not  constitute  a road. 

I 

1 The  Wilderness  Society  et  al. , 66  IBLA  287  (Aug.  19, 

1 19827  " 
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In  determining  whether  an  inventory  unit  possesses 
outstanding  opportunities  for  solitude  or  a primitive 
and  unconfined  type  of  recreation,  it  im  not  improper 
for  BLB  to  compare  the  opportunities  of  the  omit  under 
consideraticn  with  those  of  other  units;  the  term  "out- 
standing" is  necessarily  comparative  in  concept. 

Where  the  record  evidences  ELB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  fer 
wilderness  preservation,  BLB's  subjective  judgments  as 
to  whether  an  inventory  unit  possesses  outstanding 
opportunities  for  solitude  or  a primitive  and  unccn- 
fined  type  of  recreation  are  entitled  to  considerable 
deference. 

Sierra  Club  et  al..  66  IBLA  300  (Aug.  20.  1982) 


Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a finding  by  BLB  during  the 
inventory  phase  that  such  impacts  are  adjacent  tc  tbe 
unit  and  are  so  extremely  imposing  that  they  cannct  be 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

where  the  record  evidences  ELB's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  cer- 
tains ccmeents  from  the  public  as  to  tbe  area's  fitness 
for  wilderness  preservation,  BLB's  subjective  judgment 
of  the  area's  naturalness  qualities  is  entitled  tc 
considerable  deference. 

A BLB  decisicD  tc  eliminate  a portion  of  ao  inven- 
tory unit  fron  further  consideraticn  as  a wilderness 
study  area,  pursuant  to  sec.  603(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  « 1762(a) 
(1976),  will  be  set  aside  and  the  case  remanded  tc  ELB 
where  on  appeal  tbe  appellant  raises  substantial  ques- 
tions ccncerning  the  adequacy  of  BIB's  consideraticn  cf 
whether  the  unit  meets  the  naturalness  critericn,  and 
the  reccrd  does  not  adequately  support  BLB's  ccnclusicn 
on  that  criterion. 

Rational  Public  Lands  Task  Force  et  $1..  66  IFll  34C 
(Aug.  26,  1982) 


While  the  Bureau  of  Land  Banagcnent  may  inventory 
and  identify  areas  cf  tbe  public  lands  cf  less  than 
5.0CC  acres  as  having  wilderness  characteristics,  it 
nay  not  properly  designate  such  areas  as  wilderness 
study  areas  under  sec.  603(a)  of  tbe  Federal  land 
Policy  and  Management  Act  of  1976,  43  O.S.C.  « 1782(a) 
(1976),  because  that  section  only  mandates  review  cf 
roadless  areas  of  5.CC0  acres  or  more  and  roadless 
islands  of  the  public  lands. 

Sec.  2(c)  cf  the  Wilderness  Act  of  Sept.  3,  1964, 
16  O.S.C.  ft  1131(c)  (1976),  requires,  inter  jjjj,  that 

an  area  designated  for  wilderness  preservaticn  gener- 
ally appear  tc  have  been  affected  pyjm^pfrl y by  the 
forces  of  nature  with  the  imprint  of  man's  work  §tjb- 
stant iallv  unncticeable.  The  underscored  language, 
taken  verbatim  from  the  statute,  is  ample  support  for 
the  proposition  that  a wilderness  study  area  (WSA)  need 
not  be  free  of  all  intrusions. 

"Roadless."  B.R.  Rep.  Ho.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "rcadless" 
adopted  by  the  Eureau  of  Land  Management  in  its  Bildei- 
ness  Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  reads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  sclcly  by 
the  passage  cf  vehicles  does  not  constitute  a read. 

Square  Eutte  Grazing  Ass'n.  67  IBLA  25  (Sept.  7, 

1982) 
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"Roadless.”  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976) , provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness  Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Where  the  record  evidences  BLM's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  for 
wilderness  preservation,  BLB’s  subjective  judgment  of 
the  area's  naturalness  qualities  and  its  subjective 
determinations  as  to  whether  the  area  possesses  out- 
standing opportunities  for  solitude  or  a primitive  and 
unconfined  type  of  recreation  are  entitled  to  consider- 
able deference. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wilder- 
ness review  process  absent  a finding  by  BLH  during  the 
inventory  phase  that  such  impacts  are  adjacent  to  the 
unit  and  are  so  extremely  imposing  that  they  cannot  te 
ignored,  and  if  not  considered,  reasonable  application 
of  inventory  guidelines  would  be  questioned. 

((en  Brower.  67  IBLA  124  (Sept.  16,  1982) 


"Roadless."  H.R-  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  * way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

In  order  to  enter  the  study  phase  of  the  wilder- 
ness review  process,  an  inventory  unit  need  not  be  free 
of  all  intrusions  or  imprints  of  man.  Sec.  2(c)  of  the 
Wilderness  Act  of  Sept.  3,  1964,  16  D.S.C.  w 1131(c) 
(1976) , requires  only  that  an  area  generally  appear  to 
have  been  affected  primarily  by  the  forces  of  nature, 
with  the  imprint  of  man's  work  substantially  unnotice- 
able. 

Charles  Schwenke.  67  IBLA  201  (Sept.  22,  1982) 


BLB's  practice  of  designating  lands  occupied  by 
roads  or  other  intrusions  as  nonwilderness  corridors 
(cherrystems) , thereby  excluding  such  lands  from  wil- 
derness review  and  permitting  adjacent  lands,  otherwise 
possessing  wilderness  characteristics,  to  be  studied 
for  their  uses,  values,  and  resources,  is  not  an  unlaw- 
ful practice  or  contrary  to  any  established  Department 
policy. 

Sights  and  sounds  outside  a wilderness  study  area 
will  be  considered  during  the  study  phase  of  the  wil- 
derness review  process  absent  a finding  by  BLB  during 
the  inventory  phase  that  such  impacts  are  adjacent  to 
the  unit  and  are  so  eitremely  imposing  that  they  canaot 
be  ignored,  and  if  not  considered,  reasonable  applica- 
tion of  inventory  guidelines  would  be  questioned. 

During  the  study  phase  of  the  wilderness  review 
process,  BLH  will  consider  all  values,  resources,  and 
uses  of  the  lands  within  a wilderness  study  area. 

"Roadless."  H.R.  Rep.  No.  94-1163,  94th  Cong., 

2d  Sess.  17  (1976),  provides  a definition  of  "roadless" 
adopted  by  the  Bureau  of  Land  Hanagenent  in  its  wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  of  roads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 

Charles  B.  Hauptman.  67  IBLA  207  (Sept.  22,  1982) 


w ILDI B BBS S ACT — Continued 

"Public  lands."  Lands  within  a powersite  with- 
drawal do  net  cease  being  "public  lands"  by  virtue  cf 
such  withdrawal  and  continue  to  remain  subject  to 
BLB's  wilderness  inventory  process  under  the  Federal 
Land  Policy  and  Management  Act  of  1976,  secs.  1C3 (e) 
and  60  3 (a) . 


"Roadless."  H.R.  Rep.  Ho.  94-1163,  94th  Ceng., 

2d  Sess.  17  (1976),  provides  a definition  of  "rcadless" 
adopted  by  the  Bureau  cf  Land  Management  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  reads  which  have  been  improved  and 
maintained  by  mechanical  means  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a road. 


where  the  record  evidences  ELD 's  firsthand  knowl- 
edge of  the  lands  within  an  inventory  unit  and  contains 
comments  from  the  public  as  to  the  area's  fitness  fer 
wilderness  preservation,  BLB's  subjective  judgments  cf 
the  area’s  naturalness,  opportunities  for  solitude,  or 
opportunities  for  primitive  and  unconf ined  recreation, 
are  entitled  to  considerable  deference. 


An  appellant  seeking  reversal  cf  a decision  to 
include  land  in  a wilderness  study  area  must  show  that 
the  decision  appealed  fro®  was  premised  on  either  a 
clear  error  cf  law  or  a demonstrable  error  cf  fact. 


67  IEU 


287  (Sept.  28,  1982) 


In  assessing  the  presence  or  absence  of  wilderness 
characteristics  in  an  inventory  unit,  the  Bureau  cf 
land  Management  necessarily  makes  subjective  judgments 
which  are  entitled  to  considerable  deference  when 
challenged  cn  appeal  and  such  judgments  may  net  te 
overcome  by  expressions  of  simple  disagreement. 


mtgbell.  Bnei 

68  IELA  219  (Nov.  12,  1982) 


A decision  to  establish  a wilderness  study  area 
pursuant  to  sec.  603(a)  of  the  Federal  Land  Policy  end 
Management  Act  of  1976,  is  proper  absent  a showing  cf 
compelling  reasons  requiring  modification  or  reversal. 
Arguments  that  the  area  is  affected  by  outside  indus- 
trial and  commercial  activity  do  not  preclude  further 
study  of  the  area's  fitness  for  wilderaes6  classifica- 
tion in  the  absence  of  preof  that  the  intrusions  by  man 
are  so  great  as  to  prevent  the  possibility  of  wilder- 
ness classification. 


Argusents  which  question  the  ultimate  best  use 
of  a proposed  wilderness  study  area  for  wilderness  pur- 
poses are  prematurely  raised  at  the  intensive  inven- 
tory stage  cf  agency  review. 


Koch  industsisa^-lESj* 


when  the  Bureau  of  Land  Banagemeot  designates  mo 
inventory  unit  as  a wilderness  study  area,  pursuant  to 
sec.  603(a)  cf  the  Federal  land  Policy  and  Banagceent 
Act  of  1976,  43  D.S.C.  5 1782(a)  (1976),  the  decision 

will  be  affiraed  where  appellant  fails  to  pcint  out 
specific  errors  of  law  or  fact  in  the  decision  belcw — 
aore  than  aere  disagreement  with  the  conclusicn  of  f LB 
is  required  to  reverse  a decision  or  place  a factual 
■atter  at  issue. 

pepped  B.  ««  182  (Dec.  15, 

1982) 
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($88  also  Exchanges  of  Land,  Higratory  Bird  Conservation 
let — if  included  in  this  Index.) 

GENERALLY 

The  regulation,  43  CFR  3101.3-3  (a)  (1) , which  pro- 
vides that  no  offers  for  oil  and  gas  leases  covering 
wildlife  refuge  lands  will  be  accepted,  only  precludes 
the  leasing  of  lands  withdrawn  for  the  protection  of 
all  species  of  wildlife  within  a particular  area. 

If  lands  sought  to  be  leased  for  oil  and  gas  ar® 
not  in  a wildlife  refuge  withdrawn  pursuant  to  43  CFB 
3101.3-3,  the  Secretary  say  exercise  his  discretion 
about  leasing  such  lands,  and  the  recoasendation  by  the 
Fish  and  Wildlife  Service  that  the  lands  not  be  leased 
is  not  conclusive,  and  where  the  case  does  not  dispose 
of  the  questions  of  withdrawal  or  of  leasing  under  the 
Secretary’s  discretion,  the  decision  is  vacated  and 
reianded  for  further  findings. 

Bernard  ft.  aolean.  64  IBLA  13  (Hay  4,  1982) 


LIASES  AND  PERMITS 

An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
National  Hildlife  Befuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  keen  withdrawn  froa  the  oper- 
ation of  the  aineral  leasing  laws  by  either  secs.  1002 
or  1003  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act.  Standard  offers  to  leas©  for  oil  and  gas 
say  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.  The  only  exploratory  activities 
persitted  in  the  Arctic  National  Wildlife  Befuge  are 
governed  by  sec.  1002  of  the  Act.  Any  requests  t® 
undertake  exploratory  activities  ar®  premature  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

Kenneth  Navarro.  64  IBLA  357  (June  15,  1982) 


mimms.Mi-sisjmmss 

GENERALLY 

Lands  which  are  known  to  be  underlain  by  deposits 
of  oil  shale  are  withdrawn  fro®  desert  land  entry  by 
Exec.  Order  No.  5327  (Apr.  15,  1930),  and  a desert  land 
application  for  such  lands  is  properly  rejected. 

Ar pee  Jones  et  al.»  61  IBLA  149  (Jan.  18,  1982) 


Land  withdrawn  for  an  air  navigation  site  is 
public  land  within  the  context  of  43  0.S.C.  * 1613 
(1976  and  Supp.  IV  1980),  and  is  proper  for  selection 
by  & Native  village. 

Land  withdrawn  by  Executive  Order  for  use  as  an 
air  navigation  site  by  the  Alaska  Boad  Coaaission  was 
not  thereby  severed  froa  the  public  doaain  and  under 
the  teras  of  the  order  regained  under  the  jurisdic- 
tion of  the  Secretary  of  the  Interior.  No  interest, 
legal  or  equitable,  could  be  conveyed  to  the  Territory 
of  Alaska  by  a withdrawal  for  an  air  navigation  site. 
Interests  in  the  public  lands  of  the  United  States  can 
be  conveyed  only  pursuant  to  an  Act  of  Congress. 

1 Land  used  for  an  airport  site  which  is  conveyed  to 

'a  Native  village  oust  be  subsequently  conveyed  to  the 
State  of  Alaska  pursuant  to  43  U.S.C.  6 1613(c)(4) 

2 (Supp.  IV  1980). 

J 


WITBCBABALS  ABC  RESERVATIONS — Continued 
GIBER ALLY — Continued 

The  segregative  effect  of  an  application  tc  with- 
draw land  filed  prior  to  Oct.  21,  1976,  continues,  under 
sec.  2C4(g)  cf  the  Federal  land  Eolicy  and  Eanageient 
Act  of  1976,  43  O.S.C.  « 1714(g)  (1976),  until  Cct.  21, 
1991,  unless  the  application  is  either  approved  or 
rejected  in  the  interim.  Publication  of  a notice  of 
hearing  for  such  an  application  as  provided  by 
sec.  204(b),  43  O.S.C.  « 1714(h)  (1976),  does  net  alter 

this  tine  period. 

Jaaes  C.  Robinson  et  al«.  68  IBLA  84  (Oct.  21,  3962) 


Bining  claias  are  properly  declared  null  and  vcid 
ab  initio  when  they  are  located  on  land  which,  on  the 
date  of  location,  was  included  in  an  application  for 
withdrawal  froa  appropriation  under  the  public  land 
laws,  including  the  aining  laws  and  the  aineral  leasing 
laws. 

Louise  Woodall , 69  IBLA  108  (Nov.  30,  1982) 


EFFECT  CF 

Bining  claias  located  on  land  which  was  segregated 
and  closed  tc  aineral  entry  are  properly  declared  null 
add  void. 

ISMS L. . 61  IBIA  220  (Jan.  28, 
1982) 


The  Act  of  Sept.  19,  1914  (38  Stat.  714),  a statu- 
tory withdrawal  cf  certain  lands  froa  the  operaticn  cf 
all  aineral  and  nonaineral  laws  of  the  United  States 
pertaining  tc  location,  entry,  or  appropriation,  for 
the  reservation  of  such  lands  as  a water  supply  reserve 
for  the  use  of  Salt  Lake  City,  was  not  repealed  by 
inplication  through  enactuent  of  the  Hineral  Leasing 
Act  of  Feb.  25,  1920,  30  O.S.C.  $ 181  (1976). 

Kenneth  F.  Cuaajnqs.  62  IBLA  206  (Bar.  10,  1962) 


A aining  claia  located  on  land  previously  with- 
drawn froa  appropriation  under  the  aining  laws  is  null 
and  void  ab  initio. 

Floyd  E.  Benton.  62  IBLA  243  (Bar.  15,  1982) 

Gillespie.  65  IBLA  10  (June  17,  1982) 

John  Sf  flep jug.  65  IBLA  357  (July  20,  1982) 

Joe  Kairer,,  Sr,,  gt  3l, . 65  IBLA  387  (July  23,  1962) 


The  Bureau  of  Land  Banageacnt  has  no  authority  to 
allow  an  application  for  desert  land  entry  cn  land 
which  has  been  conveyed  froa  Federal  ownership  by  quit- 
clai*  deed  or  which  has  been  withdrawn  fren  disposition 
under  the  public  land  lavs.  Even  if  the  applicant  bad 
received  erroneous  advice  concerning  the  status  of  the 
land,  this  does  not  entitle  bia  to  have  bis  application 
allowed. 

Howard  B.  Tinolev.  62  IBLA  315  (Bar.  19,  1982) 


Facilities,  67  IBLA  380  (Oct.  8,  1982) 


263 


WITHDRAWALS  AMD  RESERVftTEQflS — Continued 
EFFECT  OF — Continued 

A oining  claiu  located  on  land  which  was  then  seg- 
regated and  closed  to  sineral  entry  is  properly  declared 
null  and  void. 

George  H.  Fenninore  et  al..  63  IBLA  214  (Apr.  12,  1982} 


An  offer  to  lease  for  oil  and  gas  in  the  Arctic 
National  wildlife  Refuge  is  properly  rejected  where  the 
lands  in  the  refuge  have  teen  withdrawn  free  the  oper- 
ation of  the  mineral  leasing  laws  by  either  secs.  1002 
or  1C03  of  the  Alaska  National  Interest  Lands  Conser- 
vation Act.  Standard  offers  to  lease  for  oil  and  gas 
aay  not  be  construed  as  requests  to  undertake  explor- 
atory activities  only.  The  only  exploratory  activities 
permitted  in  the  Arctic  National  Wildlife  Refuge  are 
governed  by  sec.  1002  of  the  Act.  Any  requests  to 
undertake  exploratory  activities  are  preaatore  until 
the  Secretary  of  the  Interior  has  issued  guidelines 
governing  exploration  in  the  refuge. 

Kenneth  Navarro.  64  IBLA  357  (June  15,  1982) 


A mining  claim  which  is  located  after  the  land  has 
been  withdrawn  fro®  mineral  entry  is  properly  declared 
null  and  void. 

James  W.  Gough.  65  IBLA  59  (June  23,  1982) 


BLB  may  properly  reject  a desert  land  entry  appli- 
cation where  the  land  applied  for  has  been  withdrawn  by 
a public  land  order  as  part  of  the  Snake  Giver  Birds  of 
Prey  National  Conservation  Area. 

Gary  B.  Carter.  65  IBLA  338  (July  15,  1982) 


Hining  claims  located  on  land  after  the  land  was 
segregated  and  closed  to  aineral  entry  are  properly 
declared  null  and  void. 

J S B Hining  Co,.  Inc..  66  IBLA  279  (Aug.  18,  1982) 

J 8 B Hining  Co..  Inc..  69  IBLA  73  (Nov.  30,  1982) 


A mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  laws  is  null 
and  void  ab  initio.  Lands  included  in  a withdrawal 
remain  withdrawn  until  there  is  a formal  revocation 
or  modification  of  the  order  of  withdrawal.  It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a future  revocation  of  the  withdrawal  is  being 
considered. 

Ronald  W.  Ram.  67  IBLA  32  (Sept.  7,  1982) 


BLH  may  properly  reject  a noncompetitive  over-the- 
counter  oil  and  gas  lease  offer  filed  pursuant  to 
sec.  17  of  the  Hineral  Leasing  Act,  30  O.S.C.  $ 226 
(1976),  where  the  land  sought  is  either  patented  with 
no  reservation  of  oil  and  gas  to  the  United  States, 
acquired  or  withdrawn  from  mineral  leasing. 

Golden  Eagle  Petroleum.  67  IBLA  112  (Sept.  15,  1982) 


M 1U  MM  J miQU—Co  “ tinned 

EFFECT  CF — Continued 

The  segregative  effect  of  an  application  tc  with- 
draw land  filed  prior  tc  Cct.  21,  1976,  continues,  under 
sec.  204(g)  of  the  Federal  Land  Policy  and  Hanagexent 
Act  of  1976,  43  O.S.C.  « 1714(g)  (1976),  until  Cct.  21, 

1991,  unless  the  application  is  either  approved  or 
rejected  in  the  interim.  Publication  of  a notice  of 
hearing  for  such  an  application  as  provided  by 
sec.  204(b),  43  O.S.C.  g 1714(h)  (1976),  does  not  alter 

this  tine  period. 

J^nes  C.  Bobinson  et  at..  68  IBLA  84  (Cct.  21,  1982) 


A mining  claim  located  on  land  after  the  land  was 
segregated  and  closed  to  sineral  entry,  by  sciatica  of 
receipt  of  an  application  for  withdrawal,  is  properly 
declared  null  and  void  ah  initio. 

lestgr  ft.  69  IBLA  180  (Dec.  15,  1982) 


In  general,  unless  the  Sineral  Leasing  Act  or  a 
withdrawal  or  reservation  specifically  provides  other- 
wise, lands  withdrawn  or  reserved  for  a specific 
purpose  are  available  for  leasing  under  the  Hineral 
Leasing  Act,  if  the  issuance  of  a lease  will  not  be 
inconsistent  with  or  naterially  interfere  with  the  pur- 
poses for  which  the  land  is  withdrawn  or  reserved, 
shere  oil  and  gas  lease  offers  embrace  lands  withdraws 
or  reserved  for  an  agency  of  the  Department  of  Defense, 
the  lands  aay  only  be  leased  after  consultation  with 
the  Department  of  Defense. 

Douglas  E.  Smith.  69  IBLA  343  (Sec.  28,  1982) 


FCBEBSITES 

Lands  covered  by  a preliminary  permit  cf  a pro- 
spective licensee  for  a power  project,  which  was  issued 
by  the  Federal  Energy  Begulatory  Commission  and  is  in 
its  initial  ter®,  are  not  open  to  mineral  location.  A 
mining  claim  located  ca  such  lands  is  void  sb  initio 
unless  the  land  has  been  restored  to  such  entry  in 
accordance  with  sec.  24  of  the  Federal  Cower  Act, 

16  O.S.C.  « £18  (1976). 

James  B.  Cosgrove.  61  IBLA  376  (Feb.  17,  1982) 


A Dative  allotment  application  describing  land 
within  a powersite  withdrawal  nay  be  approved  pursuant 
to  sec.  905  cf  the  Alaska  National  Interest  Lands  Con- 
servation Act,  P.l.  96-487,  94  Stat.  2371,  2435-37 
(1980),  subject  to  protests  filed  within  180  days  of 
enactment  of  the  statute,  where  the  land  is  not  part 
of  a project  licensed  under  the  Federal  Bower  Act  of 
June  10,  1920,  USjJsJ,  cr  presently  used  far  pur- 
poses of  generating  cr  transmitting  electrical  power 
or  for  any  other  project  authorized  by  Act  of  Congress. 
Bhere  the  allotment  applicant's  use  of  the  land  com- 
menced after  the  withdrawal,  the  allotment  shall  be 
subject  to  the  right  or  reentry  provided  the  United 
States  by  sec.  24  of  the  Federal  Power  Act,  .&§  amended. 

Barion  Stevens.  64  IELA  69  (Bay  10,  1982) 


A aining  dais  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  Hining  Claims  Bights 
Restoration  Act  of  Aug.  11,  1955,  30  O.S.C.  9 621  (1976), 
did  not  give  life  to  void  claims  which  had  been  lecated 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 


Lincpln  Resources,  Inc..  66  IBLA  310  (Aug.  24,  1982) 
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WITHDRAWALS  AND  RESERVATIONS — Continued 
POWERSITES — Continued 

Although  land  reserved  for  powersite  purposes  by  a 
1910  Executive  Order  issued  pursuant  to  the  "Pickett 
Act"  of  June  25,  1910,  remained  open  to  the  location  of 
mining  claims  for  metalliferous  minerals,  that  Act  was 
superseded  by  sec.  24  of  the  Federal  Power  Act  of 
June  10,  1920,  which  closed  such  lands  tc  all  mineral 
location  until  enactment  of  the  Hining  Claim  Rights 
Restoration  Act  of  Aug.  11,  1955. 

A mining  claim  located  prior  to  Aug.  11,  1955, 
on  lands  withdrawn  for  a powersite  is  null  and  void 
ab  initio.  The  passage  of  the  nining  Claims  Rights 
Restoration  Act  of  Aug.  11,  1955,  30  U.S.C.  $ 621  (1976), 
did  not  give  life  to  void  claims  which  had  been  located 
on  withdrawn  lands  prior  to  the  date  of  the  Act. 

George  L.  Hawkins.  Wallace  G.  Heath.  66  IELA  390 
(Aug.  31,  1982) 


A mining  claim  located  prior  to  Aug.  11,  1955,  cn 
land  withdrawn  for  a powersite  is  null  and  void  ab 
initio. 

Hacka?  Bar  Corp..  69  IBLA  148  (Dec.  13,  1982) 


RECLAMATION  WITHDRAWALS 

A mining  claim  located  on  land  previously  with- 
drawn from  appropriation  under  the  mining  laws  by  a 
first  form  reclamation  withdrawal  is  null  and  void 
ab  initio. 

Elmer  G.  Thomas  et  al. , 66  IBLA  92  (July  30,  1982) 


Where  a homestead  entry  is  on  land  within  a second- 
form  reclamation  withdrawal,  and  compliance  with  the 
provisions  of  the  reclamation  laws  is  still  required, 
the  mere  filing  of  ordinary  homestead  final  proof  is  not 
sufficient  to  vest  the  entryman  with  equitable  title. 

The  revocation  of  a second-form  reclamation  with- 
drawal is  effective  upon  the  date  specified  in  the  order 
of  revocation,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn. where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  not 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  not  operate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  proof  under  the  ordinary  homestead 
law  was  submitted.  Such  equitable  title  cannot  be 
deemed  to  have  vested  prior  to  the  effective  date  of 
the  revocation  of  the  withdrawal. 

Vincent  Barnard.  66  IBLA  100  (Aug.  4,  1982) 


A decision  rejecting  an  application  under  the  Act 
of  Apr.  23,  1932,  43  O.S.C.  « 154  (1976),  for  restora- 
, tion  of  lands  within  a reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  cn  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
\ application  or  any  way  in  which  it  is  contrary  to  the 
public  interest. 

Jpe  Ashburn.  66  IBLA  328  (Aug.  25,  1982) 
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WITHDRAWALS  | HE  RESERVATIONS— Continued 
RE VCCATICB  AID  RESTORATION 

The  revccation  cf  a second-form  reclamaticn  with- 
drawal is  effective  upon  the  date  specified  in  the  crder 
of  revocaticn,  regardless  of  whether  the  land  had  ever 
been  suitable  for  the  purpose  for  which  it  was  with- 
drawn. Where  an  entryman  has  complied  with  all  the 
requirements  of  the  ordinary  homestead  law,  but  net 
with  the  requirements  of  the  reclamation  law,  the  revo- 
cation of  the  reclamation  withdrawal  does  net  eperate 
retroactively  to  vest  equitable  title  in  the  entryman 
as  of  the  time  final  preof  under  the  ordinary  facmcstemd 
law  was  submitted.  Such  equitable  title  caanct  be 
deemed  tc  have  vested  prior  to  the  effective  date  cf 
the  revocaticn  of  the  withdrawal. 

Where  the  Secretary  has  not  expressly  made  revcca- 
tion of  a withdrawal  retroactive,  the  Board  cf  Lacd 
Appeals  lacks  authority  to  give  the  revocation  retro- 
active effect. 

Vincent  Earnard.  66  IBLA  100  (Aug.  4,  1982) 


A decisicn  rejecting  an  application  under  the  let 
of  Apr.  23,  1932.  43  O.S.C.  « 154  (1976),  for  restora- 
tion of  lands  within  a reclamation  withdrawal  to  mineral 
entry  and  location  will  be  reversed  on  appeal  where  the 
record  fails  to  disclose  any  objection  to  granting  the 
application  or  any  way  in  which  it  is  contrary  tc  the 
public  interest. 

Joe  Ashburn.  66  IBLA  328  (Aug.  25,  1982) 


A mining  claim  located  on  lands  previously  with- 
drawn from  appropriation  under  the  mining  lams  is  null 
and  void  ab  initio.  Lands  included  in  a withdrawal 
remain  withdrawn  until  there  is  a formal  revocaticn 
or  modification  of  the  crder  of  mithdrawal.  It  is 
immaterial  whether  the  lands  are  presently  being  used 
for  the  purpose  for  which  they  were  withdrawn  and 
whether  a future  revocation  of  the  withdrawal  is  being 
considered. 

Ronald  W . Bam.  67  IBLA  32  (Sept.  7,  1982) 


l£l££-il£-UliSI£ 

"Bona  fide  purchaser."  A bona  fide  purchaser  ef 
an  interest  in  a Federal  oil  and  gas  lease  must  have 
acquired  bis  interest  in  good  faith,  for  valuable  ccn- 
sideraticn,  and  without  notice  of  violation  of  Cepart- 
mental  regulations.  Assignees  are  deemed  tc  have 
constructive  knowledge  cf  all  BIB  records  pertaiaing 
to  the  lease  at  the  time  of  assignment. 

James  Hocb  et  <)}..  61  IELA  235  (Jan.  28,  1982) 

Ervin  Staacke  et  al..  62  IBLA  278  (Bax.  16,  1982) 

David  A.  Recce  et  al..  65  IBLA  12  (June  21,  1982) 


"Date  cf  location."  Although  43  CFB  3833.0-5  (h) 
provides  that  the  date  of  location  of  a mining  clain 
shall  be  determined  by  state  law  in  the  jurisdiction 
where  the  claim  is  located,  where  the  location  certi- 
ficate, as  recorded  with  the  county  recorder's  cffice 
as  required  by  state  law,  recites  a specific  date  of 
location  of  the  clain,  that  date  mill  be  used  as  the 
incepticn  of  the  90-day  period  allowed  for  recorda- 
tion by  43  O.S.C.  « 1744  (1976),  as  that  Is  the  date 
upon  which  the  claimant  asserts  he  located  the  clain 
and  entered  upon  the  public  land. 


jrs.  Gecra^G.  Wagner  et  al..  63  IBLA  1«6  (Apr.  6,  1982) 
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WORDS  AND  PHBASBS — Continued 

"Date  of  location."  Under  Colorado  State  law,  as 
applied  by  43  CFB  3833.0-5  (h) , the  date  of  location  of 
an  nnpatented  aining  clain  in  Colcrado  is  the  date 
specified  in  the  location  certificate.  Hhere  the 
claiaant  fails  to  file  a copy  of  the  official  Record  of 
the  notice  of  location  of  this  claim  with  BLB  /within  90 
days  of  this  date,  BIB  properly  rejects  the  filing, 
notwithstanding  allegations  that  the  actual  date  of 
location  was  different  than  the  date  specified  in  the 
location  certificate. 


68  IBLA  305  (lov. 


19.  1982) 


"Good  faith."  4s  used  in  thf  Color  of  Title  Act, 

43  U.S.C.  4 1068  (1976),  and  regulation  43  CFB  2540.0-5, 
a claia  is  held  in  good  faith  where  the  claiaant  lacks 
knowledge  that  the  land  is  owned  by  the  United  States. 

Zn  determining  whether  the  claiaant  honestly  believed 
that  there  was  no  defect  in  his  title,  the  Eepartnent 
■ay  consider  whether  such  belief  was  unreasonable  in 
light  of  the  facts  then  actually  known  to  hia. 

Lawrence  B.  Millmorth.  64  IBLA  159  (Bay  25,  1982) 


"Leasing. " The  word  "leasing"  in  the  phrase  "no 
leasing  * * * leading  to  production  of  oil  and  gas"  in 
sec.  1003  of  the  Alaska  Rational  Interest  Lands  Conser- 
vation Act  includes  leasing  for  the  purpose  cf  explor- 
atory activities. 

yenneth  Havarro.  64  IBLA  357  (June  15,  1982) 


"Rotation  rule."  Under  the  "notation  rule"  when 
the  official  records  of  the  Bureau  of  Land  flanagenent 
have  been  noted  to  reflect  the  devotion  of  land  to  a 
particular  use  which  is  exclusive  of  other  conflicting 
uses,  no  incompatible  rights  in  that  land  can  attach  by 
reason  of  any  subsequent  application  or  entry  until  the 
record  has  been  changed  to  reflect  that  the  land  is  no 
longer  so  segregated.  The  rule  applies  even  where  the 
notation  was  posted  to  the  records  in  errer,  or  where 
the  segregative  use  so  noted  is  void,  voidable,  or  has 
terminated  or  expired,  so  long  as  the  records  continue 
to  reflect  it  as  efficacious. 


67  IBLA  17  (Sept.  3,  1982) 


"Oil  shale."  Bock  containing  less  than  3 gallons 
per  ton  of  kerogen  is  not  distinguishable  from  average 
■hale  or  limestone  in  the  earth's  crust  and  is  there- 
fore not  "oil  shale.”  Discovery  of  such  shale  on  a 
mining  claim,  without  more,  does  not  provide  any  basis 
for  inferring  the  presence  of  oil  shale  at  depth. 


(Oct.  21,  1982) 


68  IBLA  37 

89  I.D.  538 


"Paving  quantities."  For  the  purposes  cf  the 
extension  provision  of  30  0.S*C.  « 226  (j)  (1976)  relat- 
ing to  leases  committed  to  a unit  plan  of  development, 
"paying  quantities"  requires  production  sufficient  to 
recover  the  costs  of  operation  and  marketing  but  does 
not  include  recovery  of  drilling  expenditures. 

lates  Petroleum  Corn,  et  al..  67  ibla  246  (Sept.  24, 
1982)  89  I.D.  480 


BORES  AMD  PHBASBS — Continued 

"Pending . " Where  a Ratine  allotaent  application 
was  rejected  in  1967,  and  no  action  seeking  review  cr 
appeal  of  that  decision  was  filed  until  1975,  the 
application  was  not  "pending"  on  Dec.  18,  1971,  and, 
therefore,  ELB  lacks  the  statutory  authority  tc 
"reopen"  the  case. 

Barv  Olympic  (Cn  Beconsideratjon) . 65  IELA  26  (Jure  22, 
1982) 


"Public  lands."  Lands  ceded  by  the  Chippewa 
Indians  under  the  Act  of  Feb.  20,  1904,  33  Stat.  46, 
which  were  unappropriated  under  the  terns  cf  said  Act, 
and  which  were  restored  to  tribal  ownership  in  1945, 
were  never  "public  lands"  within  the  weaning  cf  the 
Color  of  Title  Act,  43  U.S.C.  « 1068  (1976),  and  a 
colcr-of-title  application  for  such  land  must  be 
rejected . 

Barlvn  Baugqp  et  al..  63  IBLA  12  (Per.  25,  1982) 


"Public  lands.”  Beclanation  withdrawn  lands  cn 
which  there  are  no  authorized  or  constructed  reclana- 
tion  projects  are  administered  by  the  Bureau  of  Land 
Banagement  under  a aemorandua  of  agreeaent  between  the 
Bureau  of  Reclamation  and  Bureau  of  Land  Banagevett 
(Bar.  1972) . In  the  absence  of  contrary  language  in 
an  order  withdrawing  lands  for  reclaaation  purposes, 
reclamation  withdrawn  lands  which  do  not  have  autho- 
rized or  constructed  projects  on  tbes  are  "public 
lands"  within  the  meaning  of  secs.  103(e)  and  603(a) 
of  the  Federal  Land  Policy  and  Managesent  Act  of  1976. 

George  Azat,  63  I ELI  172  (Apr.  8,  1982) 


"Public  lands."  Lands  within  a powersite  with- 
drawal do  act  cease  being  "public  lands"  by  virtue  cf 
such  withdrawal  and  continue  to  reaaio  subject  tc 
BLfl's  wilderness  inventory  process  under  the  Federal 
Land  Policy  and  Hanageoeni  Act  of  1976,  secs.  103(e) 
and  603(a). 

goj<2radc_  fivej . Wat  g£_£cpgerva  tjon_  Tie  trjet , 67  IE  I A 
287  (Sept.  26,  1982) 


"Roadless H .B.  Rep.  Ho.  94-1163,  94th  Ceng. , 

2d  Sess.  17  (1976),  provides  a definition  of  "rcadless" 
adopted  by  the  Eureau  of  Land  Banagsaest  in  its  Wilder- 
ness Inventory  Handbook.  The  word  "roadless"  refers 
to  the  absence  cf  reads  which  have  been  iiproved  and 
maintained  by  mechanical  Beans  to  insure  relatively 
regular  and  continuous  use.  A way  maintained  solely  by 
the  passage  of  vehicles  does  not  constitute  a read. 

Ct3E£Mll-£&ajiX_JteM3-gl-£gmggi3£fJg.  61  IBLA  370 

(Feb.  17,  1982) 

Marvin  Casev  et  al..  63  IBLA  208  (Apr.  12,  1982) 

POU  S,  Orlande  et  al,,  64  IBLA  7 (Bay  4,  1982) 

Igarco.  Inc.,  et  al.,  64  IBLA  50  (Bay  6,  1982) 

(Urixona  State  Ass'npf _4rBheeI . Drive _Clubs,  65  IBLA  126 

(June  28,  1982) 

Carl  8.  Clark.  65  IELI  153  (June  29,  1982) 

6ilbert  W.  Daily.  65  IBLA  223  (July  9,  1982) 

Tom  8.  Ford.  66  IBLA  14  (July  23,  1982) 

Rennecott  Corn..  66  IBLA  249  (Aug.  17,  1982) 

Iby_Ki;derness_SocigtT_et  al..  66  ibla  287  (Aug.  19, 
1982) 

— Continued 
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Square  Butte  Grazing  Ass'n.  67  IBIA  25  (Sept.  7, 
1982) 


Ken  Brower.  67  IBLA  124  (Sept.  16,  1982) 

Charles  Schwenke.  67  IBLA  201  (Sept.  22,  1982) 

Charles  B.  Hauptnan.  67  IBLA  207  (Sept.  22,  1982) 

Colorado  River  Hater  Conservation  District.  67  IBLA 
287  (Sept.  28,  1982)* 


"Saallest  legal  subdivision."  In  general,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer  to  the 
extent  that  it  includes  a parcel  of  land  saaller  than 
the  saallest  legal  subdivision,  i.e. . a quarter-quarter 
section,  except  uhere  the  offer  is  for  a lot  in  a frac- 
tional section.  However,  an  offer  which  describes 
land  in  parcels  saaller  than  a quarter-quarter  section 
aay  be  accepted  if  it  includes  all  of  the  land  avail- 
able for  leasing  within  a quarter-quarter  section. 


65  IBLA  22  (June  21,  1982) 


